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OF  THE 

SUPEEME  COURT  OF  COLORADO. 


APRIL,  1883. 


WRITS  OF  ERROR— SUPERSEDEAS— PROCESS  ON  WRITS  OP 

ERROR. 

Rule  I.  Writs  of  error  shall  be  directed  to  the  clerk  or  keeper  of  the 
records  of  the  court  in  which  the  judgment  or  decree  complained  of  is 
entered,  commanding  him  to  certify  a  correct  transcript  of  the  record 
to  this  court.  In  any  case  where  a  transcript  of  the  record,  duly  certi- 
fied to  be  full  and  complete,  has  been  filed,  or  may  hereafter  be  filed,  in 
the  office  of  the  clerk  of  this  court,  before  the  issuance  of  a  writ  of 
error,  it  shall  not  be  necessary,  except  in  a  case  where  a  supersedeas 
may  be  allowed,  to  deliver  such  writ  to  the  clerk  of  the  inferior  court; 
but  the  same  may  be  filed  in  the  office  of  the  clerk  of  this  court,  and 
such  transcript  so  filed  with  the  clerk  of  this  court  shall  be  taken  and 
considered  to  be  a  due  return  of  said  writ  of  error.  When  a  writ  of 
error  shall  issue  in  a  case  where  a  supersedeas  lias  been  allowed  after 
the  filing  of  the  transcript  of  the  record,  and  shall  be  served  on  the  clerk 
of  the  inferior  court,  he  shall  return  upon  said  writ  that  the  same  has 
been  served  upon  him,  and  that  it  appears  by  the  indorsement  thereon 
that  a  transcript  of  the  record  has  been  filed  in  the  office  of  the  clerk  of 
the  supreme  court. 

Rule  IL  A  scire  facias,  or  summons  to  hear  errors,  if  issued  more 
than  ten  days  before  the  first  day  of  tlie  term,  shall  be  returnable  to  the 
first  day  of  the  term. 

If  issued  before  the  first  day  and  less  than  ten  days  before  the  first 
day  of  the  term,  it  may  be  made  returnable  to  an,    lay  in  the  term. 

If  issued  during  the  term,  it  shall  be  returnable  to  the  first  day  of 
the  next  succeeding  term ;  proindedj  that  in  all  cases,  if  such  writ  shall 
not  be  served  ten  days  before  the  return  day  thereof,  the  defendant  so 
served  shall  not  be  required  to  appear  in  obedience  thereto  until  the 
first  day  of  the  term  succeeding  such  return  day. 


xvi  Rules  of  the  Supreme  Coubt. 

A  defendant  upon  whom  process  has  not  been  served  may  enter  his 
appearance,  and  upon  five  days'  notice  to  the  plaintiff  may  prooeed  in 
the  same  manner  as  if  duly  served  with  process. 

Rule  IIL  If  a  scire  faciaa  or  summons  to  hear  errors  shall  not  be 
served,  an  ali€L8  or  pluries  may  be  issued  witliout  an  order  of  court 
therefor. 

Rule  FV.  No  superaedecu  will  be  granted  unless  the  transcript  of 
the  record  on  which  the  application  is  made  be  complete  and  certified 
by  the  clerk  of  the  court  below,  with  an  assignment  of  errors  written 
thereon  or  appended  thereto. 

Rxtlb  V.  When  a  writ  of  error  shall  be  made  a  supertedecUf  the 
clerk  shall  indorse  upon  said  writ  the  following  words:  "  A  transcript 
of  the  record  in  this  cause  having  been  filed  in  my  office,  with  an  order 
indorsed  thereon  that  the  writ  of  error  herein  be  made  a  supersedeas 
according  to  law,  this  writ  of  error  is  therefore  made  a  supersedeas  and 
shall  operate  accordingly,*'  which  indorsement  shall  be  signed  by  the 
clerk  of  this  court. 

Rule  VI.  Whenever  execution  or  other  final  process  shall  be  issued 
upon  a  judgment  at  law  or  decree  in  equity,  and  the  record  of  such 
judgment  or  decree  shall  be  removed  into  this  court  by  writ  of  error 
operating  as  a  supersedeaSf  such  writ  of  error  may  be  served  upon  the 
officer  in  whose  hands  such  execution  may  be,  and  thereupon  all  pro- 
ceedings under  such  execution  shall  be  discontii^ued,  and  such  officer 
shall  return  the  same  into  the  court  from  which  it  was  issued,  together 
with  tL.^  copy  of  the  writ  of  error  served  on  him,  and  shall  set  forth  in 
his  return  to  such  execution  what,  if  anything,  he  hath  done  in  obedi- 
ence to  the  command  thereof. 

Such  service  of  the  writ  of  error  and  supersedeas  may  be  made  by 
delivering  to  the  officer  having  such  final  process  for  execution  a  copy 
of  "^ch  writ  of  error  and  the  indorsements  thereon,  with  the  certificate 
of  the  Herk  of  the  supreme  court,  or  of  the  clerk  of  the  inferior  court, 
to  whom  the  same  is  directed,  that  the  same  is  a  true  and  perfect  copy 
of  the  original  of  such  writ  of  error  and  the  indorsements  thereon. 

Rule  VIL  Whenever  a  bond  is  executed  by  an  attorney  in  fact,  tlie 
original  power  of  attorney  shall  be  filed  with  the  bond  in  the  office  of 
the  dork  of  this  court,  unless  it  shall  appear  that  the  power  of  attorney 
contains  other  powers  than  the  mere  power  to  execute  the  bond  in  ques- 
tion, in  which  case  the  original  power  of  attorney  shall  be  presented  to 
the  clerk,  and  a  true  copy  thereof  filed,  certified  by  the  clerk  to  be  a 
true  copy  of  the  original 

TRANSCRIPT  OF  THE  RECORD. 

Rule  VIII.  Clerks  of  inferior  courts,  in  making  up  an  authenticated 
copy  of  the  record,  shall  certify  to  this  court  a  copy  of  the  process, 
with  a  return  thereto,  the  pleadings  of  the  parties,  the  verdict  in  jury 
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trials,  the  judgment  of  the  court  below,  all  orders  of  the  court,  the  bill 
of  exceptions,  and  the  appeal  bond,  in  cases  appealed. 

This  rule  shall  not  extend  to  appeals  or  writs  of  error  in  chancery  or 
criminal  cases. 

Ruufi  IX.  The  clerks  of  the  court  below  shall  arrange  the  several 
parts  of  the  record  in  chronological  order. 

Rule  X.  The  clerk  of  this  court  shall  not  tax  as  costs  in  this  court 
any  matter  inserted  in  the  transcript  contrary  to  the  foregoing  rules. 

Rule  XI.  The  appellant  or  plaintiff  in  error,  or  his  attorney,  may, 
by  precipe,  indicate  to  the  clerk  what  of  the  files  of  the  cause  shall  be 
inserted  in  the  record,  and  in  such  case,  if  the  record  shall  be  insuffi- 
cient, it  shall  be  perfected  at  his  cost ;  and  if  unnecessarily  voluminous, 
the  cost  of  the  unnecessary  parts  shall  be  taxed  against  him. 

ASSIGNMENT  OF  ERRORS. 

RULB  Xn.  Appellants  and  plaintiffs  in  error  shall  assign  errors  in 
writing  at  the  time  of  filing  the  transcript  of  the  record,  and  each  error 
shall  be  separately  alleged  and  particularly  specified. 

When  the  error  alleged  is  to  the  charge  of  the  court,  the  part  of  the 
charge  referred  to  shall  be  quoted  totidem  verbis  in  the  specifications ; 
provided,  where  the  charge  is  divided  into  separate  paragraphs  or  in- 
structions, which  are  each  duly  numbered,  and  error  is  assigned  as  to  one 
or  more  entire  paragraphs  or  instructions,  it  shall  be  sufficient  to  desig- 
nate the  part  of  the  charge  referred  to  by  giving  the  number  prefixed 
to  each  paragraph  or  instruction  so  assigned  for  error. 

The  same  shall  be  signed  by  an  attorney  or  counselor  of  the  court 

Rule  XIIL  If  the  appellant  or  plaintiff  in  error  shall  fail  to  assign 
errors,  the  appeal  or  writ  of  error  may 'Iji^i dismissed;  and  if  the  appel- 
lee or  defendant  in  error  shall  not  appear  and  join  in  error,  the  cause 
may  be  heard  ex  parte,  or  the  judgment  or  decree  may  be,  in  the  dis- 
cretion of  the  court,  reversed  without  a  hearing. 

Rule  XIV.  Counsel  will  be  confined  to  a  discussion  of  the  errors 
stated,  but  the  court  may,  in  its  discr^on,  notice  any  other  errors  ap- 
pearing in  the  record.  "'* 

ABSTRACT  OF  THE  RECORD. 

Reus  XV.  Appellants  and  plaintiffs  in  error  in  all  cases  in  the 
supreme  court  shall  prepare  a  printed  abstract  of  the  record  in  each 
case,  in  which  they  shall  set  forth  the  title  of  the  cause,  with  the  date 
of  the  filing  of  all  papers  in  the  court  below,  and  a  brief  statement  of 
the  contents  of  each  pleading,  and  shall  set  forth  fully  the  points  of  the 
pleadings  or  evidence,  and  the  points  relied  upon  for  the  reversal  of  the 
judgment  or  decree  *,  the  clerk  of  the  court  below  shall^  also  number 
each  folio  of  one  hundred  words  in  the  transcript  of  the  record,  and 
appellants  and  plaintiffs  in  error  shall  refer  to  the  same  in  the  margin 
Vol.  VI— b 


xviii  Rules  op  thk  Supreme  Court. 

of  the  abstratt  in  soch  manner  that  orders,  pleading  and  evidence  re- 
ferred to  in  the  abstracts  may  be  easily  found  in  the  record ;  they  shall 
file  with  the  clerk  of  this  court,  for  the  use  of  the  appellee  or  defendant 
in  error  and  judges  of  this  court,  six  copies  of  such  abstract,  at  least 
three  days  before  the  cause  is  heard. 

Abstracts  of  the  record  shall  hereafter  contain  a  copy  of  the  assign- 
ment of  errors,  and  shall  be  printed  upon  an  octavo  page  in  pamphlet 
form.  All  briefs  of  counsel  shall  be  printed  in  the  same  form,  and  six 
copies  of  each  of  such  briefs  and  abstracts  shall  be  filed  with  the  clerk. 

Rule  XVI.  The  defendants  counsel  shall  be  permitted,  if  he  is  not 
satisfied  with  the  abstract  or  abridgment  of  the  record  by  the  |riaint- 
iffs  counsel,  to  furnish  each  of  the  justices  of  this  court  with  such 
further  abstracts  as  he  shall  deem  necessary  to  a  full  understanding  of 
the  merits  of  the  cause. 

Rule  XVIL  In  case  the  appellant  or  plaintiff  in  error  shall  neglect 
to  file  an  abstract  in  compliance  with  the  rules  of  this  court,  the  opposite 
party  may  file  the  abstract  and  prepare  the  cause  for  a  hearing  ex 
parte,  and  have  the  costs  taxed  therefor;  provided  the  appellant  or 
plaintiff  in  error  would  have  been  entitled  to  have  the  cause  heard  at 
the  same  term,  or  the  court  may  dismiss  the  appeal  or  writ  of  error. 

Rule  XYIII.  If  the  abstracts  filed  shall  not  present  the  parts  of  the 
record  to  which  reference  is  made  in  the  assignment  of  errors,  the 
appeal  or  writ  of  error  may  be  dismissed. 

BRIEFS  AND  ARGUBIENTS  OF  COUNSEL. 

RcLE  XIX.  The  brief  of  the  counsel  for  appellant  or  plaintiff  in  error 
shall  contain  a  statement  of  the  errors  relied  upon,  and  the  authorities 
to  be  tised  in  the  argument,  and  six  copies  thereof  shall  be  filed  with 
the  clerk  of  this  court  at  least  three  days  before  the  cause  is  heard ;  one 
of  the  copies  may  be  withdrawn  by  the  counsel  for  appellee  or  defend- 
ant in  error,  and  the  others  shall  be  for  the  use  of  the  justices  of  the 
tourt. 

Rule  XX.  Counsel  for  appellee  or  defendant  in  error  shall  aloo  file 
with  the  clerk  six  copies  of  his  brief,  for  the  use  of  the  justices  and 
the  opposing  parties,  on  or  before  the  day  next  preceding  the  day  on 
which  the  cause  is  to  be  heard. 

Rule  XXL  In  citing  cases  from  published  reports,  the  names  of  the 
parties  as  they  applear  in  the  title  of  the  cases,  as  well  as  the  book  and 
page,  shall  be  given. 

Rule  XXn.  Counsel  who  hav«  not  complied  with  the  rules  relating 
to  briefs  will  hot  be  heard. 

(Rule  28  resoinded;) 

MonoNa 

Rule  XXIY.  All  motions,  except  motions  for  further  time  to  assign 
errors,  or  to^  file  briefs,  abstracts,  and  the  like,  shall  be  in  writing,  and 
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at  least  twenty-four  hours'  notice  of  the  time  at  which  the  same  will 
be  heard,  shall  be  given  to  the  opposite  party. 

Bulb  XXV.  The  party  holding  the  affirmative  shall  begin  and  con- 
clude the  argument  upon  the  hearing  of  any  matter  before  the  court. 

DISiaSSAL  OF  APPEALS. 

Rule  XXVI.  If  a  transcript  of  the  record  shall  not  be  filed  as  re- 
quired by  law  in  case  of  appeal,  the  appellee  may  present  a  transcript 
of  the  judgment,  the  order  allowing  the  appeal,  the  bond  and  the  ap- 
proval thereof,  and  thereupon  the  appeal  shall  be  dismissed  with  costs. 

Whenever  an  appeal  or  writ  of  eri'or  shall  be  dismissed  upon  motion 
of  the  appellee  or  defendant  in  error  upon  any  grounds  other  than  for 
the  want  of  jurisdiction,  this  court  may,  in  its  discretion,  affirm  the 
judgment  of  the  court  below. 

WITHDRAWAL  OF  PAPERS. 

RULB  Xavil  No  papers  shall  be  taken  from  the  files  except  by 
leave  of  court,  but  appellants  and  plaiutiffs  in  error  may  withdraw  the 
transcript  of  the  record  for  the  purpose  of  making  abstracts,  upon  giv- 
ing receipts  therefor  to  the  clerk ;  and  upon  such  withdrawal  may  re- 
tain the  same  for  eight  days,  and  no  more. 

If  the  appellee  or  defendant  in  error  shall  desire  to  make  an  abstract 
of  the  record,  he  may  withdraw  the  transcript  upon  giving  the  like  re- 
ceipts, and  retain  the  same  for  the  like  time. 

Neither  party  shall  withdraw  the  transcript  of  the  record  more  than 
once. 

AGREED  CASE. 

Rule  XXVUI.  No  judgment  will  be  pronounced  on  any  agreed  case, 
unless  an  affidavit  of  some  credible  person  shall  be  filed  setting  forth 
that  the  matters  presented  by  the  record  were  litigated  in  good  faith 
about  a  matter  in  actual  controversy  between  the  parties;  and  that  the 
opinion  of  this  court  is  not  sought  with  any  other  design  than  to  adju- 
dicate and  settle  the  law  relative  to  the  matter  in  controversy  between 
the  parties  to  the  record. 

REHEARING  OF  CAUSES. 

Rule  XXIX.  Application  for  rehearing  of  any  cause  shall  be  by 
petition  to  the  court,  signed  by  counsel,  briefiy  stating  the  points 
wherein  it  is  alleged  that  the  court  has  erred ;  such  petition  to  be  filed 
within  fifteen  days  next  after  the  filing  of  the  opinion  in  the  cause,  if 
the  same  shall  have  been  filed  in  term  time,  or.  if  such  opinion  has  been 
filed  in  vacation,  then  within  the  first  Ave  days  of  the  next  succeeding 
term.  Counsel  may  accompany  such  petition  with  a  brief  of  the  au- 
thorities relied  upon  in  support  thereof. 
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Rule  XXX.  If  in  any  cause  in  which  the  opinion  of  this  court  is 
filed  in  vacation,  or  within  fifteen  days  of  the  adjournment  of  thecourt» 
a  petition  for  rehearing  is  presented  to  either  of  the  justices  of  this 
court,  and  he  shall  certify  that  there  is  probable  cause  for  granting^ 
the  prayer  of  the  petition,  all  further  proceedings  authorized  by  the 
judgment  of  this  court  shall  be  stayed  until  the  next  term  of  the  court. 

COSTS. 

Rule  XXXI.  Upon  printed  abstracts  being  furnished  as  required  in 
the  foregoing  rules,  it  shall  be  the  duty  of  the  clerk  to  tax  a  printer's  fee 
at  the  rate  of  forty-five  cents  for  each  one  hundred  words  of  one  copy 
of  such  abstract,  against  the  unsuccessful  party  not  furnishing  such  ab- 
stracts, as  costs,  to  be  recovered  by  the  successful  party  furnishing  the 
same. 

Rule  XXXn.  Clerks  of  district  and  probate  courts  shall  be  entitled 
to  receive  the  ^ees  allowed  by  law  for  all  copies  of  records  before  deliv- 
ering the  same.  If,  in  a  criminal  cause,  the  defendant  shall  be  unable 
to  pay  for  a  transcript  of  the  record,  the  judge  of  the  judicial  district 
in  which  such  record  may  be,  shall  have  power  to  order  and  direct  that 
such  transcript  be  made  and  furnished  to  the  defendant  without  charge. 

(Rule  88  rescinded.) 

ADMISSION  OF  ATTORNEYS. 

Rule  XXXIV.  No  person  shall  be  admitted  to  practice  as  an  attor- 
ney or  counselor-at-law  upon  evidence  that  he  hath  been  admitted  to 
the  bar  of  another  state  or  territory,  if,  at  the  time  of  his  admission  to 
the  bar  of  such  state  or  territory,  he  was  a  citizen  of  this  territory  or 
state. 

Rule  XXXV.  No  person  shall  be  admitted  to  practice  law  in  this 
state  who  shall  not  first  have  taken  and  subscribed  an  oath  that  it  is 
bona  fide  his  intention  to  become  a  citizen  of  the  state  of  Colorado,  and 
to  make  the  practice  of  the  law  his  permanent  and  usual  occupation, 
and  that  he  will  commence  the  practice  of  law  therein  within  three 
months  from  the  date  thereof;  and  the  fee  of  the  clerk  of  the  supremo 
court  for  filing  such  oath,  and  entering  the  name  of  such  party  upon 
the  record  and  issuing  a  license,  shall  be  $10. 

(Rules  86,  87,  88  and  89  rescinded.) 

LIBRARY. 

Rule  XL.    No  book  shall  be  withdrawn  from  the  library  of  thisoourt 
for  any  purpose  except  by  the  order  of  the  court  in  open  session. 
(Rule  41  rescinded.) 
(Rule  42  consolidated  with  Rule  15.) 
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SUPPLEBIENTAL  TRANSCBIPTS  OF  RECORD. 

Rule  XLUI.  When  a  party  to  any  cause  pending  in  this  court  asks 
leave,  without  suggesting  a  diminution  of  record,  to  file  an  additional 
or  supplementary  transcript  of  the  record,  he  shall  give  at  least  twenty- 
four  hours*  notice  thereof  to  the  opposite  party.  At  the  time  of  giving 
such  notice  the  additional  or  supplemental  transcript  shall  be  deposited 
with  the  clerk  of  this  court  for  the  inspection  of  the  opposite  party. 
If,  upon  hearing  the  motion,  leave  is  granted,  the  additional  or  supple- 
mental transcript  may  be  filed  and  considered  in  connection  with  the 
original  transcript 

SPECIAL  TERMS  OF  COURT. 

RuiiB  XLIV.  Special  terms  of  this  court  may  be  held  at  any  time 
upon  an  order  signed  by  either  two  of  the  justices  of  the  court,  and 
filed  in  the  office  of  the  clerk,  at  least  fifteen  days  prior  to  the  day  ap- 
pointed for  the  assembling  of  the  court.  The  clerk  on  receipt  of  such 
order  shall  forthwith  enter  the  same  at  length  in  the  records  of  the 
court,  and  give  notice  of  the  appointment  of  such  special  term,  and  the 
day  appointed  therefor,  in  one  or  more  newspapers  published  at  the  seat 
of  government 

Rule  XLV.  No  appeal  shall  be  deemed  returnable  to  any  special 
term. 

CONTESTED  ELECTIONa 

RCLB  XLVI.  Any  qualified  elector  wishing  to  contest  the  election  of 
any  person  to  the  office  of  supreme,  district  or  county  judge,  shall, 
within  thirty  days  after  the  canvass,  by  the  state  board  of  canvassers, 
in  case  of  the  district  or  supreme  judge,  and  within  twenty  days  after 
the  canvass  by  the  county  board  of  canvassers,  in  the  other  case,  ffie  a 
written  statement  of  his  intention  to  contest,  in  the  office  of  the  secre- 
tary of  state,  in  the  case  of  the  district  or  supreme  judge,  and  where 
the  contest  is  for  the  office  of  county  judge,  in  the  office  of  the  county 
clerk  of  the  county  in  which  the  person  whose  election  to  the  office  of 
county  judge  is  to  be  contested  resides;  which  statement  or  motion 
shaU  set  forth: 

FHrgt.    The  name  of  the  contestor. 

Second,    The  name  of  the  contestee. 

ThirdL    The  office. 

FouriJu    The  time  of  the  election. 

Fifth.    The  particular  cause  of  contest 

The  statement  shall  be  verified  by  the  affidavit  of  the  contesting 
party,  that  the  causes  set  forth  are  true  as  he  verily  believes. 

Rule  XLVn.  It  shall  be  the  duty  of  the  secretary  of  state  and  the 
county  clerk  to  safely  keep  and  preserve  aU  such  statementB  in  their 
respective  offices. 
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Rule  XLVIII.  Within  thirty  days  lifter  the  filing  of  such  statement 
of  contest,  the  contestor,  if  the  contest  is  to  be  further  prosecuted,  or 
some  one  in  liis  behalf,  or  in  belialf  of  the  person  for  whose  benefit  the 
contest  is  made,  shall  file  in  tlie  office  of  the  clerk  of  this  court  a  peti- 
tion setting  foi-th  the  filing  of  the  statement  of  contest,  and  the  partic- 
ular grounds  therefor,  which  petition  shall  be  verified  by  the  oath  of 
some  credible  person.  Upon  the  filing  of  such  petition,  the  clerk  of  this 
court  shall  issue  a  summons  directed  to  the  sheriff  of  the  county  where 
defendant  resides,  under  the  seal  thereof,  which  summons  shall  bear  teste 
in  the  name  of  the  chief  justice  and  be  returnable  in  not  less  than  ten 
nor  more  than  thirty  days,  which  summons  may  be  served  by  the  sheriff 
of  the  county,  or  in  case  he  is  interested,  then  by  the  coroner  of  the 
county,  which  summons  shall  be  served  in  the  same  manner  that  like 
writs  are  served  from  the  district  court,  and  shall  command  defendant 
to  be  and  appear  before  this  court  by  a  day  to  be  named  therein,  and 
answer  the  complaint  of  the  plaintiff  in  that  behalf,  which  summons 
may  be  issued  to  any  county  in  this  state  where  defendant  may  be 
found.  Alias  and  pluriea  writs  may  issue  in  case  service  is  not  had 
under  the  original. 

Rule  XLIX.  Upon  the  return  day  of  the  writ,  if  it  shall  appear  that 
due  service  has  been  had,  default  may  be  entered,  and  in  that  case  the 
court  may  grant  the  i-elief  asked  for,  either  with  or  without  proof,  as 
in  its  judgment  is  proper.  If  defendant  appear  he  shall  answer  the 
petition,  which  answer  shall  be  under  oath.  The  sufilciency  of  either 
petition  or  answer  may  be  questioned  by  demurrer,  and  if  found  de- 
fective, may  be  amended  on  such  terms  as  the  court  may  deem  proper. 
Every  material  allegation  of  the  petition  not  controverted  by  the  an- 
swer will  be  taken  as  true ;  the  statement  of  any  new  matter  in  the 
answer  in  avoidance  or  constituting  a  defense  will  at  the  hearing  be 
deemed  controverted  by  the  contestant.  The  petition  and  answer  shall 
constitute  the  pleadings  in  the  case  and  form  the  issues. 

Rule  L.  When  the  case  is  at  issue  the  court  shall  hear  and  deter- 
mine the  same  in  a  summary  way  without  the  intervention  of  a  jury. 
The  court  shall  have  the  power  to  send  for  pei'sons  and  papers,  but,  un- 
less otherwise  ordered,  no  witness  shall  be  examined  in  open  court. 
Either  party,  after  the  issue  or  issues  are  formed,  may  have  the  deposi- 
tion taken  of  any  witness  in  this  state  before  any  judge  (other  than  the 
contestee),  or  clerk,  or  any  justice  of  the  peace  or  notary  public  in  tliis 
state,  upon  giving  the  adverse  party  not  less  than  ten  days*  notice  of 
the  time  and  place  of  examination.  At  such  examination  either  party 
Qiay  propound  such  interrogatories,  direct,  cross  and  redirect,  as  may 
be  proper.  The  deposition,  when  completed,  shall  be  carefully  read  to 
the  witness,  and  corrected  by  him  in  any  particular  desired ;  it  must 
then  be  subscribed  and  sworn  to  by  the  witness,  certified  by  the  judge 
or  officer  taking  the  deposition,  inclosed  in  an  envelope  or  wrapper, 
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tsealed  and  directed  to  the  clerk  of  this  court;  and  thereupon  such  dep- 
osition may  be  used  by  either  party  at  the  hearing,  subject  to  all  legal 
exceptions.  But  no  objection  to  the  form  of  any  interrogatory  shall 
be  made  at  the  hearing,  unless  the  same  was  stated  at  the  time  of  the 
examination  and  noted  in  the  deposition  by  the  officer  before  whom  it 
-WBB  taken. 

Rule  LL  All  rules  of  evidence  a^licable  to  trials  in  courts  of  jus- 
tice, wherein  trial  by  jury  is  recognized,  shall  be  observed  so  far  as 
applicable. 

Rule  LII.  The  finding  and  judgment  of  the  court  shall  be  entered 
at  length  upon  the  record.  The  court  shall  have  power  to  issue  any  and 
all  orders  to  carry  into  effect  its  findings  and  judgments. 

Rule  UII.  The  court  shall  in  each  case  award  costs  to  the  success- 
f ul  party,  and  executions  shall  issue  therefor,  the  same  as  in  other  cases. 
Witnesses  and  officers  shall  receive  like  compensation  as  prescribed  by 
law  for  like  duties  and  services  in  cases  in  the  district  court. 

APPLICATIONS  FOR  ORIGINAL  WRITS. 

Rule  UY.  In  any  application  made  to  the  court  for  a  writ  of  habeas 
corpus,  mandamus,  quo  warranto,  certiorari,  injunction,  or  for  any 
prerogative  writ  to  be  issued  in  the  exercise  of  its  original  jurisdiction, 
and  for  which  an  application  might  have  been  lawfully  made  to  some 
other  court  in  the  first  instance,  the  petition  shall,  in  addition  to  the 
necessary  matter  requisite  by  the  rules  of  law  to  support  the  application, 
also  set  forth  the  circumstances  which,  in  the  opinion  of  the  applicant, 
render  it  necessary  or  proper  that  the  writ  should  issue  originally  from 
this  court,  and  not  from  such  other  court  —  the  sufficiency  or  insuffi- 
ciency of  such  circumstances  so  set  forth  in  that  behalf  will  be  deter- 
mined by  the  court  in  awarding  or  refusing  the  application.  In  case 
any  court,  justice  or  other  officer,  or  any  board  or  other  tribunal,  in  the 
discharge  of  duties  of  a  public  character,  be  named  in  the  application 
as  respondent,  the  petition  shall  also  disclose  the  name  or  names  of  the 
real  party  or  parties,  if  any,  in  interest,  or  whose  interest  would  be  di- 
rectly affected  by  the  proceedings,  and  in  such  case  it  shall  be  the  duty 
of  the  applicant  obtaining  an  order  for  any  such  writ,  to  serve  or  cause 
to  be  served  upon  such  party  or  parties  in  interest  a  true  copy  of  the 
petition  and  of  the  writ  issued  thereon,  in  like  manner  as  the  same  is 
required  to  be  served  upon  the  respondent  named  in  the  application  and 
proceedings,  and  to  produce  and  ffie  in  the  office  of  the  clerk  of  this 
court  the  like  evidence  of  such  service. 

(Rule  55  consolidated  with  Rule  36.) 

(RuiJE  56  rescinded.) 

COSTS  OF  CLERK. 

Rule  LVII.  Whenever  an  action  shall  be  brought  or  removed  into 
this' court,  the  plaintiff  shall  deposit  with  the  clerk,  in  error  cases  $15, 


xxiv     Rules  of  the  Supreme  Court. 

and  in  appeato  $10,  to  be  applied  to  the  payment  of  costs  as  they  shall 
accrue. 

The  defendant,  upon  entering  his  appearance,  shall  deposit  the  sum  of 
$5,  to  be  applied  in  the  same  way. 

Whenever  the  costs  accruing  against  either  party  shall  equal  or 
exceed  the  sum  deposited,  upon  demand  of  the  clerk  an  additional 
deposit  of  like  amount  shall  be  made,  to  be  applied  in  the  same  way. 

CAUSES  SUBMITTED  UNDER  A  RULE  ENTERED. 

Rule  LYIIL  Causes  submitted  upon  abstract  of  record  and  briefis  to 
be  filed  under  a  rule  entered,  will  be  considered  as  submitted  and 
placed  upon  the  submission  docket,  at  the  expiration  of  the  time 
granted  by  the  rule.  AH  pleadings  not  filed  within  the  time  prescribed 
by  the  rule  shall  be  filed  only  by  leave  of  court  upon  good  cause  shown. 


CASES  AT  LAW  AND  IN  CHANCERY 


DETERMINED  IN  THE 


SUPREME  com  OF  TEE  SIAIE  OF  CfllORADO 


DECEMBER  TEEM,  1881. 


The  Pueblo  &  Arkansas  Valley  Eailroad  Company 

V.  Taylor  et  al. 

1.  Ab  a  general  rule,  whenever  a  contract  conflicts  with  l^e  morals  of 

tiie  times  and  contravenes  any  established  interest  of  society,  it  is 
void  as  being  against  public  policy. 

2.  Railroad  companies  held  to  be  quasi  public  corporations  and  agen- 

cies, their  directors  acting  in  the  double  capacity  as  agents  for  the 
companies  and  as  trustees  for  the  public.  When  the  public  in- 
terests are  brought  in  conflict  with  the  private  interests  of  the  com- 
pany, or  of  private  individuals  with  whom  such  companies  deal, 
such  private  interests  ;nust  yield  to  those  of  the  public. 

8.  The  public  has  a  right  to  say  that  such  companies  shall  not  be  per- 
mitted to  make  any  contract  which  would  prevent  them  from  ac- 
commodating the  public,  when  entitled  to  it,  in  the  matter  of 
transportation  and  travel. 

4  It  is  a  general  rule  of  the  law  of  contracts,  that  if  the  consideration, 
or  any  part  of  it,  is  illegal,  no  promise  based  upon  such  illegal  con- 
sideration can  be  enforced.  But  if  one  gives  a  good  and  valid  con- 
sideration, and  thereupon  another  promises  to  do  two  things,  one 
legal  and  the  other  illegal,  he  shall  be  held  to  do  that  which  is  legal, 
unless  the  two  are  so  bound  together  that  they  cannot  be  separated, 
in  which  case  the  whole  promise  is  void. 

S.  A  contract  is  to  be  considered  by  reference  to  all  its  parts  and  pro- 
visions, and  the  nature  of  the  transaction  which  forms  its  subject 
matter.  No  particular  form  of  words  is  necessary  to  constitute  a 
covenant. 

d.  No  court  will  lend  its  aid  to  one  who  founds  his  cause  of  action  upon 
an  fllegal  or  immoral  act. 
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Error  to  District  Court  of  Pueblo  County. 
The  case  is  stated  in  the  opinion. 
Messrs.  Thatcher  and  Gast,  for  plaintiff  in  error. 

Mr.  JoHX  C.  Fttnam  and  Messi-s.  Wells,  Smith  and 
Macon,  for  defendants  in  error. 

Stone,  J.  The  questions  presented  in  this  case  arise 
upon  demurrer  to  the  plaintiffs  complaint.  Suit  was 
brought  to  recover  the  penalty  of  a  bond  executed  by  the 
defendants  to  plaintiff.  The  complaint,  in  which  the 
bond  is  fully  set  out,  is  as  follows: 

"  The  plaintiff,  the  Pueblo  &  Arkansas  Valley  Railroad 
Company,  a  corporation  created,  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  state  of  Colorado, 
having  its  principal  (^ce  and  place  of  business  at  the  city 
of  Pueblo,  Colorado,  complains  of  the  defendants,  Daniel 
L.  Taylor,  Joseph  Davis,  C.  P.  Treat,  Henry  N.  Jaffa, 
J.  0.  Packer  and  P.  J.  Munnicum,  and  alleges: 

''1.  That  on,  to  wit,  the  8th  day  of  April,  A.  D.  1878, 
the  defendants  signed,  sealed  and  delivered  to  the  plaint- 
iff their  certain  bond  or  writing  obligatory,  of  which  the 
following  is  a  copy: 

"Ejiow  all  men  by  these  presents,  that  we,  Daniel  L. 
Taylor,  Peter  J.  Munnicum,  Joseph  Davis,  John  0. 
Packer,  Henry  N.  Jaffa,  Charles  P.  Treat,  of  the  county 
of  Las  Animas,  state  of  Colorado,  are  held  and  firmly 
bound  unto  the  Pueblo  &  Arkansas  Valley  Railroad  Com- 
pany, a  corporation  organized  and  existing  under  the 
laws  of  the  state  of  Colorado,  in  the  penal  sum  of  $25,000, 
lawful  money  of  the  United  States,  to  be  paid  to  the  said 
Pueblo  &  Arkansas  Valley  Railroad  Company,  or  to  its 
certain  attorney,  successor  or  assigns,  to  which  payment 
well  and  truly  to  be  made,  we  do  bind  ourselves,  our 
heirs,  executors,  administrators,  and  every  one  of  them, 
firmly  by  these  presents.  Sealed  with  our  seals,  and 
dated  th^  8th  day  pf  April,  A.  D.  1878. 
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Whereas,  the  said  Pueblo  &  Arkansas  Valley  Railroad 
Company  are  constructing  an  extension  of  its  broad  gauge 
line  to  extend  from  La  Junta  to  the  town  of  Trinidad,  in 
the  state  of  Colorado,  or  to  a  poiiit  adjacent  thereto;  now, 
therefore,  the  condition  of  this  obligation  is  such,  that 
provided  the  said  Pueblo  &  Arkansas  Valley  Railroad 
Company  completes  the  construction  of  its  said  broad 
gauge  line  of  raili'oad  from  La  Junta  to  the  town  of 
Trinidad  aforesaid,  or  to  some  point  adjacent  thereto,  on 
or  before  the  1st  day  of  February,  1879,  the  obligors 
herein  promise  or  agree  to  do  and  perform  the  following 
things,  that  is  to  say: 

'*  1st.  We  will  at  our  own  cost  and  charges  make,  ex- 
ecute and  acknowledge,  or  cause  to  be  made,  executed  or 
acknowledged,  all  and  every  such  act  or  acts,  deed  or 
deeds,  conveyance  or  conveyances,  or  condemnations 
whatever,  which  shall  be  needful  or  necessary  for  convey- 
ing, assuring,  establishing  and  confirming  unto  the  said 
Pueblo  &  Arkansas  Valley  Railroad  Company,  clear  of  all 
incumbrances,  its  right  of  way,  fifty  feet  on  each  side  of 
the  center  line  of  the  track  as  the  same  may  be  located 
from  La  Junta  to  and  through  the  town  of  Trinidad,  the 
intention  hereby  being  that  the  right  of  way  aforesaid 
shall  be  procured  and  confirmed  unto  the  said  company 
at  our  own  expense,  cost  and  charge. 

"  2d.  We  will  pay,  or  cause  to  be  paid,  one- half  of  any 
and  all  taxes  that  may  be  levied  or  assessed  against  any 
and  all  of  the  property  of  the  said  Pueblo  &  Arkansas 
Valley  Railroad  Company,  or  any  lessee  of  the  same 
line,  including  the  right  of  way,  road-bed,  bridges,  cul- 
verts, rolling  stock,  depots,  stations,  grounds,  buildings 
and  all  other  property,  real  and  personal,  belonging  to, 
appurtenant,  or  used  in  operating  that  part  of  the  line 
from  the  northern  boundary  of  the  said  Las  Animas 
county  to  and  through  the  county  of  Trinidad  aforesaid; 
and  in  estimating  the  same  for  road-bed,  right  of  way, 
rolling  stock  and  equipments,  the  proportion  which  the 
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number  of  miles  of  the  said  railroad  from  the  northern 
boundary  of  the  said  Las  Animas  county  to  and  through 
the  town  of  Trinidad  bears  to  the  whole  number  of 
miles  of  the  said  railroad  situate  within  said  county  of 
Las  Animas,  shall  control. 

^^  This  covenant  shall  continue  to  be  in  force  as  to  all 
taxes  whatever  levied  or  assessed  against  the  said  rail- 
road company,  or  any  lessee  of  its  line' as  aforesaid,  dur- 
ing the  years  1879,  1880,  1881,  1882  and  1883;  provided, 
however,  that  the  total  liabilities  of  the  obligors  herein 
for  their  proportionate  share  of  the  taxes  hereby  assumed 
shall  for  no  single  year  exceed  the  sum  of  $2, 500. 

**  3d.  We  will  at  our  own  cost  and  charges  procure  for 
the  said  railroad  company  by  good  and  sufficient  deed  or 
deeds,  conveyance  or  conveyances  or  condemnations,  an 
absolute,  indefeasible  title  in  fee  to  forty  acres  of  lanrf 
for  depot  grounds,  station  purposes  and  machine  shops, 
the  same  to  consist  of  a  strip  of  land  four  hundred  feet 
in  width  and  from  two  thousand  to  twenty-five  hundred 
feet  in  length,  and  the  remainder  of  said  forty  acres  to 
be  in  compact  form  adjacent  thereto,  the  whole  in  a  form 
to  be  approved  by  the  chief  engineer  of  said  company, 
and  to  be  situated  on  either  what  is  commonlv  known  as 
the  *  Baca  and  Chacon '  tract,  to  wit:  The  east  half  of 
the  northeast  quarter  of  section  13,  township  33,  range 
64,  and  the  northwest  quarter  of  section  18,  and  the 
south  half  of  the  southwest  quarter  of  section  7,  town- 
ship 33,  range  63;  or  on  the  *  Terry '  tract,  to  wit:  The 
southwest  quarter  of  the  northeast  quarter,  the  north- 
west quarter  of  the  southeast  quarter,  and  the  north  half 
of  the  southwest  quarter  of  section  13,  township  33, 
range  64,  at  the  election  of  a  majority  of  the  obligors 
herein  in  writing  expressed. 

"It  being  expressly  understood  that  the  more  particu- 
lar location  of  said  depot  grounds  on  any  portion  of  either 
of  the  aforesaid  tracts  is  left  to  the  exclusive  control  and 
judgment  of  the  chief  engineer  of  the  said  company. 


1881.]    Pueblo,  etc.,  R.  R  Co.  v.  Taylor  et  al.  6 

"4th.  We  will  purchase  for  the  said  company  three 
hundred  and  twenty  acres  of  mineral  land,  adjacent  to  the 
line  of  its  road  as  the  same  is  located  through  the  Raton 
Pass,  and  to  be  selected  by  the  chief  engineer  of  said  com- 
pany in  subdivisions  of  forty  acres  from  any  or  all  of  sec- 
tions 11,  12,  13  and  14,  township  34,  range  64.  We  will 
cause  to  be  executed  and  acknowledged  such  deed  or  deeds, 
or  conveyances,  as  may  be  necessary  to  confirm  unto  the 
said  company  a  good,  absolute,  indefeasible  title  in  fee 
simple  to  the  said  three  hundred  and  twenty  acres  of  min- 
eral land  as  the  same  may  be  selected.  If  purchased  from 
the  government  of  the  United  States,  the  same  to  be  paid 
for  as  mineral  land.  The  title  shall  within  four  months 
be  vested  in  Charles  P.  Treat,  trustee,  and  to  be  conveyed 
by  the  said  trustee  to  the  company  aforesaid  upon  the 
completion  of  the  said  railroad  to  the  town  of  Trinidad 
within  the  time  herein  specified,  to  wit:  on  or  before  the 
1st  day  of  February,  1879.  In  case  of  the  non-perform- 
ance of  any  of  the  conditions  and  undertakings  in  the 
third  and  fourth  covenants,  or  either  of  them,  of  this  obU- 
gation  required  and  promised  to  be  done,  and  because  the 
damages  incident  thereto  are  not  measurable  by  any  exact 
pecuniary  standard,  the  obhgors  herein  agree  to  forfeit 
and  pay  the  sum  of  $8,000,  as  stipulated  damages  for 
such  default. 

"  If  the  above  bounden  obligors,  their  heirs,  executors 
and  administrators,  shall  do  and  in  all  things  well  and 
truly  observe,  perform,  fulfil,  and  keep  all  and  singular 
the  covenants,  grants,  articles,  clauses,  provisos  and  con- 
ditions which  on  the  part  of  the  said  obligors  are  or  ought 
to  be  observed,  performed  and  fulfilled,  or  if  the  said  rail- 
road company  shall  fail  to  keep "  and  maintain  its  princi- 
pal place  of  business  for  the  county  of  Las  Animas  in 
the  town  of  Trinidad  aforesaid,  or  if  the  said  railroad 
company  shall  fail  to  keep  its  repair  and  machine  shops, 
if  built  in  the  county  of  Las  Animas,  within  one  mile  of 
the  city  limits  of  the  town  of  Trinidad,  or  if  the  said 


6     Pueblo,  etc.,  R  R  Co.  v.  Tayuob  kt  al.    [Dec.  T., 

railroad  company  shall  at  any  time  daring  the  continu- 
ance of  this  obligation  build  a  side  track  to  its  main  line 
in  the  town  of  EI  Moro,  state  of  Colorado,  then  this  obli- 
gation to  be  void,  otherwise  to  be  in  fidl  force  and  effect. 
(Signed)  "Joseph  Davis,       [seal.] 

"C.  P.  Treat,  [seal,] 
"  Henry  N.  Jaffa,  [seal.] 
"J.  O.  Packer,  [seal.] 
"  Dan'l  K  Taylor,  [seal.] 
"P.  J.  MuNNicuM.  [seal.] 

"2.  That  the  plaintiff  did  construct  its  broad  gauge 
line  of  railroad  from  La  Junta  to  the  town  of  Trini- 
dad aforesaid  befoi-e  the  1st  day  of  February,  1879, 
and  in  all  things  has  duly  perf  oi-med  the  conditions  on  its 
part. 

"  3.  That  the  defendants  have  not  paid  the  proportion 
of  taxes  agreed  by  them  to  be  paid  upon  that  portion  of 
the  plaintiff^s  railroad  extending  from  the  northern 
boundary  line  of  Las  Animas  county  aforesaid  to  and 
through  the  town  of  Trinidad;  but  the  same,  or  any  part 
thereof,  have  wholly  refused  to  pay.  Plaintiff  says  that 
on  the  31st  day  of  December,  1879,  it  paid  to  the  treas- 
urer of  Las  Animas  county  the  sum  of  eleven  thousand 
two  hundred  and  eighty-four  dollars  and  twenty-three 
cents  ($11,284.23),  the  same  being  the  amount  due  and 
then  owing  by  the  plaintiff  on  account  of  taxes  assessed 
and  levied  against  the  property  of  the  plaintiff  situate 
within  the  county  aforesaid  for  the  year  1879.  That  the 
entire  number  of  miles  of  plaintiff's  railroad  within  the 
county  aforesaid  is  sixty  and  ninety  one-hund^dth  miles, 
and  the  entire  number  of  miles  from  the  northern  bound- 
ary line  of  said  county  to  and  through  the  town  of  Trin- 
idad is  forty-six  and  forty- two  hundredths;  whereby  the 
defendants  became  and  are  liable  to  pay  the  plaintiff  the 
sum  of  $2, 500  with  lawful  interest  from  the  said  Slst 
day  of  December,  1879. 

**4r.  For  a  second  and  further  breach  of  the  conditions 
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of  the  said  bond,  plaintiff  says  that,  at  the  time  of  the 
execution  of  said  bond,  it  caused  to  be  selected  by  its 
chief  engineer  the  following  mineral  lands  adjacent  to 
its  line  of  road  in  Raton  Pass,  in  the  county  aforesaid, 
to  wit:  the  northwest  quarter  (N.  W.  i)  of  section  twelve 
(12),  and  the  southeast  quarter  (S.  E.  i)  of  section  eleven 
(11),  township  thirty-four  (34)  south,  of  range  sixty- 
four  (64)  west,  consisting  of  three  hundred  and  twenty 
acres,  and  duly  notified  the  defendants  of  its  selection 
aforesaid.  Plaintiff  is  informed  and  believes  that  the  de- 
fendants thereupon  caused  the  title  to  the  said  lands  to 
be  procured  and  patented  from  the  government  of  the 
United  States.  Plaintiff  states,  however,  that  the  defend- 
ants have  failed  to  invest  the  plaintiff  with,  or  confirm 
unto  it,  a  good,  absolute,  indefeasible  title  in  fee  simple 
to  the  said  three  hundred  and  twenty  acres  of  land,  or 
any  title  whatever  to  the  whole  or  any  part  thereof,  but 
the  same  have  wholly  refused  to  do;  whereby  the  plaint- 
iff has  suffered  damages  in  the  sum  of  $8,000. 

"Wherefore  plaintiff  demands  judgment  on  account 
of  the  first  breach  of  the  said  bond  assigned,  for  the  sum 
of  $2,500  and  interest  from  the  31st  day  of  December, 
1879;  and  on  account  of  the  second  breach  assigned,  for 
the  sum  of  $8, 000  and  costs  of  suit. 

Thatcher  &  Gast, 
Attorneys  for  Plaintiff. ^^ 

The  demurrer,  thef  general  grounds  of  which  are  that 
the  facts  stated  do  not  constitute  a  sufficient  and  legal 
cause  of  action,  was  sustained  by  the  court  below,  and 
judgment  entered  thereon,  plaintiff  electing  to  stand  by 
the  complaint;  and  error  is  assigned  upon  the  ruling  and 
judgment  accordingly. 

Several  objections  are  made  and  argued  by  counsel  for 
the  defendants  against  the  validity  of  the  contract,  but 
we  need  consider  only  that  one  which  we  regard  as  de- 
cisive of  the  case. 

It  is  contended  by  the  defendants  that  the  condition 
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providing  that  the  railroad  company  were  not  to  build  a 
side  track  at  the  town  of  El  Moro  was  illegal,  and  there- 
fore vitiated  the  contract,  and  no  recovery  can  in  conse- 
quence be  had  upon  the  bond  for  non-performanoe  on  the 
part  of  defendants.  On  the  other  hand  it  is  contended 
that,  even  if  this  condition  is  void,  a  recovery  can,  never- 
theless, be  had  upon  the  other  conditions  which  are  good. 

We  are  thus  led  to  examine  whether,  firsts  the  condi- 
tion in  question  is  vaUd  and  binding;  and  second,  whether, 
if  invaUd,  it  so  far  impairs  the  entire  contract  as  to  pre- 
clude a  recovery  upon  the  bond. 

The  first  of  these  questions  is  an  important  one,  but  is 
not  without  precedent.  Cases  involving  the  same  prin- 
ciple have  received  the  careful  consideration  of  numerous 
courts,  and  upon  settled  authority  this  agreement  or  con- 
dition not  to  build  the  side  track  in  question  must  be  pro- 
nounced illegal  as  against  public  poUcy.  Precisely  what 
public  policy  is  in  any  given  case  may  frequently  be  a 
matter  of  contention,  and  its  application  a  subject  of  dis- 
pute. The  strict  meaning  of  the  expression  '*has  never," 
says  Mr.  Story,  in  his  work  on  Contracts  (sec.  546),  "  been 
defined  by  the  courts,  but  has  been  left  loose  and  free  of 
definition,  in  the  same  manner  as  fraud.  This  rule, 
however,  may  be  safely  laid  down:  that  whenever  any 
contract  conflicts  with  the  morals  of  the  times,  and  con- 
travenes any  established  interest  of  society,  it  is  void  as 
being  against  public  poUcy. " 

Railroad  companies  are  held  to  be  quasi  pubhc  corpo- 
rations and  agencies,  their  directors  acting  in  the  double 
capacity  as  agents  for  the  company  and  as  trustees  for 
the  public,  clothed  with  an  important  public  trust.  These 
roads  subserve  public  purposes  to  such  an  extent  that  the 
public  may  impose  upon  itself  the  burden  of  taxation  to 
aid  in  their  construction  (St.  J.  &  D,  O.  R.  R.  v.  Ryan, 
11  Kan.  608),  and  the  lawful  exercise  of  the  right  of 
eminent  domain  in  the  taking  of  private  property  for  the 
purpose  of  their  construction,   is  put  solely  upon  the 
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ground  of  public  use.  When,  therefore,  the  public  inter- 
ests axe  brought  in  conflict  with  the  private  interests  of 
the  company,  or  of  private  individuals  with  whom  such 
companies  deal,  such  private  interests  must  yield  to  those 
of  the  pubUc.  It  logically  follows  that  the  public  has  a 
right  to  say  that  such  companies  shall  not  be  permitted 
to  make  any  contract  which  would  prev^it  them  from 
accommodating  the  public,  where  entitled  to  it,  in  the 
matter  of  transpcHtation  and  traveL 

In  the  case  of  St.  Joseph  &  Denver  City  B.  R,  Co.  v. 
Ryan,  11  Ean.  609,  which  arose  upon  a  contract  contain- 
ing a  stipulation  that  the  railroad  company  would  not 
have  or  use  any  other  depot  within  three  miles  of  the 
depot  agreed  to  be  estabUshed  by  the  contract,  the  court 
say:  '^  Railroad  companies  are,  as  we  have  seen,  public 
agencies,  and  perform  a  public  duty.  They  are  agencies 
created  by  the  public,  with  certain  privileges,  and  subject 
to  certain  obligations.  A  contract  that  they  will  not  dis- 
charge, or  by  which  they  cannot  discharge  those  obUga- 
tions^  is  a  breach  of  that  pubUc  duty,  and  cannot  be 
enforced.  They  are  under  obligations  to  use  the  utmost 
human  foresight  and  sagacity  in  the  construction  of  their 
roads  to  prevent  accidents  thereon.  A  contract  that  they 
will  not  use  such  sagacity  and  foresight  certainly  could 
not  be  upheld.  They  are  xmder  obligations  to  employ 
skillful  and  competent  engineers  to  manage  their  engines, 
and  other  competent  employees  to  superintend  and  take 
care  of  the  running  of  their  trains.  A  contract  that 
they  will  not  employ  such  agents  and  servants  is  cer- 
tainly void.  They  are  bound  to  furnish  reasonable  facili- 
ties for  the  transportation  of  freight  and  passengers,  both 
as  to  quantity  and  quaUty  of  cars  and  ooaches,  and  the 
number  of  trains,  and  a  contract  not  to  furnish  such  fa- 
cilities wiU  not  be  tolerated.  *  *  *  Upon  the  same 
principle  it  is  the  duty  of  a  railroad  company  to  furnish 
reasonable  depot  faciUties.  The  number  and  location  of 
the  depots  so  as  to  constitute  reasonable  depot  facilities 
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vary  with  the  changes  and  amount  of  population  and 
business.  A  contract  to  leave  a  certain  distance  along 
the  line  of  the  road  destitute  of  depots  is  in  contraven- 
tion of  this  duty." 

In  addition  to  the  foregoing,  the  same  doctrine  is  laid 
down  in  the  following  among  other  cases:  Marsh  v,  F. 
P.  <&  K  W.  R.  R  Co.  G4  m.  415;  St.  L,  J.  &  Chi.  R.  R. 
Co.  V.  MatlierSy  71  111.  593;  Pacific  R.  R.  Co.  v.  Seelet/j 
45  Mo.  212;  Fuller  v.  Dame,  18  Pick.  472;  Holliday  v. 
Patterson,  5  Oregon,  177;  Pierce  on  Railroads,  p.  513. 

Upon  both  principle  and  authority,  we  think  it  beyond 
serious  question  that  the  condition  in  tliis  contract, 
whereby  it  was  sought  to  prevent  a  neighboring  town 
through  which  the  railroad  passed  from  having  the  facili- 
ties of  even  a  side  track,  and  to  prevent  the  railroad 
company  from  the  exercise  of  discretion  in  providing 
such  facilities  for  the  public,  is  illegal  and  void,  by  reason 
of  its  clear  contravention  of  the  public  interests,  and  the 
duty  of  such  company  in  their  relations  to  the  public. 

Secondly:  Does  this  void  condition,  which  was  one  to 
be  performed  by  the  plaintiff,  operate  to  prevent  a  recov- 
ery against  the  defendants  upon  breach  of  the  conditions 
to  be  performed  by  the  latter? 

This  question  depends  upon  whether  the  void  condition 
was  any  part  of  the  consideration  for  the  undertaking  of 
the  defendants;  and  if,  being  such,  whether  it  can  be  re- 
garded as  so  far  an  independent  promise  as  to  be  separa- 
ble both  as  a  promise  on  the  one  side  and  as  a  consideration 
on  the  other  side;  for  it  is  a  general  rule  of  the  law  of 
contracts,  that  if  the  consideration,  or  any  part  of  it,  is 
illegal,  no  promise  based  upon  such  illegal  consideration 
can  be  enforced.  Bishop  on  Contracts,  sec.  471;  1  Par- 
sons on  Contracts,  sees.  11  and  12;  2  Chitty  on  Contracts 
(11th  ed.),  p.  973. 

It  is  contended  by  counsel  for  plaintiff  that  "  the  bond 
contains  no  promise  to  that  effect "  (not  to  build  a  side 
track  at  El  Moro),  ''to  be  performed  by  the  plaintiff;  the 
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language  is  that  of  a  condition^  upon  the  violation  of 
which  the  liability  of  the  defendants  is  to  cease.  For  a 
good  and  lawful  consideration  the  defendants  covenanted 
to  do  certain  things,  which  made  a  contract  complete  in 
itself,  but,  for  their  own  protection  during  the  future  life- 
time of  the  obligation,  they  impose  upon  the  plaintiff 
certain  conditions,  and  say  that  when  these  happen  their 
undertaking  is  to  be  canceled."  This  argument  is  plausi- 
ble, and  might  perhaps  be  regarded  sound  if  we  could 
say  that  this  condition  did  not  constitute  a  part  of  the 
consideration  for  the  covenant  of  the  defendants.  It  is 
tiTie  that  there  are  many  cases  where,  when  a  con- 
tract is  for  the  doing  of  two  or  moi-e  things  which  are 
entirely  distinct,  and  one  of  them  is  prohibited  by  law 
and  the  other  legal,  such  illegality  of  the  one  stipulation 
cannot  be  set  up  as  a  bar  to  an  action  for  a  breach  of  one 
of  the  valid  stipulations.  Such  a  case  is  that  of  the 
Erie  Railway  Co.  v.  Union  L.  E.  Co.  35  N.  J.  L.  240, 
which  is  cited  by  counsel  for  plaintiff;  but  there  the  suit 
was  for  a  breach  of  the  good  promises  only,  which  were 
made  upon  a  good  consideration,  and  which  were  so 
distinct  from  the  illegal  promises  as  to  be  severable. 

A  distinction  must  be  taken  between  the  cases  in 
which  the  consideration  is  illegal  in  part,  and  those  in 
which  the  promises  founded  on  the  consideration  are 
illegal  in  part. 

"If  any  part  of  a  consideration  is  illegal  the  whole 
consideration  is  void,  because  public  policy  will  not  per- 
mit a  party  to  enforce  a  promise  which  he  has  obtained 
by  an  illegal  act,  or  an  illegal  promise,  although  he  may 
have  connected  with  this  act  or  promise  one  which  is 
legal.  But  if  one  gives  a  good  and  valid  consideration, 
and  thereupon  another  promises  to  do  two  things,  one 
legal  and  the  other  illegal,  he  shall  be  held  to  do  that 
which  is  legal,  tmless  the  two  are  so  mingled  and  bound 
together  that  they  cannot  be  separated;  in  which  case 
the  whole  promise  is  void."    1  Parsons  on  Contracts,  *457* 
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Now,  in  the  case  before  us,  the  contract  is  made  up  of 
mutual  promises  by  the  plaintiff  on  the  one  side  and  the 
defendants  on  the  other.  In  all  such  cases  the  promises 
on  each  side  become  the  consideration  respectively  for  the 
promises  on  the  opposite  side.  Time,  the  void  condition 
in  this  case  is  not  expressed  to  be  a  promise  on  the  part 
of  plaintiff,  nor  a  consideration  moving  to  the  defend- 
ants, but  such  promise  and  consideration  is  certainly 
implied  when  we  take  into  view  the  entire  contract,  the 
nature  of  the  transaction,  and  the  evident  intent  of  the 
parties.  A  contract  is  to  be  construed  by  reference  to 
all  its  parts  and  provisions,  and  the  nature  of  the  transac- 
tion which  forms  its  subject  matter;  and*  so  the  mere 
form  of  words  used,  and  the  relative  order  and  position 
of  promises,  considerations,  covenants  and  conditions 
recited  in  the  instrument,  are  to  be  construed  and  are  to 
govern  according  to  the  purpose  and  intent  of  the  parties 
from  a  rational  interpretation  of  the  whole  contract. 
2  Parsons  on  Contracts,  *511,  525-9;  Bishop  on  Contracts, 
sees.  586-9. 

Counsel  for  plaintiff  cite  Metcalf  on  Contracts  as  au- 
thority for  the  proposition  that  "  if  any  part  of  the  con- 
dition of  a  bond  be  against  law,  it  is  void  for  that  part, 
and  good  for  the  rest;"  but  this  proposition,  stated  thus 
nakedly,  is  misleading,  for  it  is  based  on'  the  case  of 
Ckamberlain  v.  Goldsmith^  2  Brownlow,  280,  cited  in  sup- 
port of  the  text,  in  which  case  the  ''condition  "  referred 
to  was  a  covenant  on  the  part  of  the  obligor,  and  involves 
only  the  rule  applicable  to  a  severable  illegal  promise  or 
condition,  the  same  as  the  leading  case  of  Chesman  v, 
Nainby,  2  Strange,  739,  and  2  Ld.  Eaymond,  1456,  where 
the  breach  was  assigned  upon  the  good  condition  only. 

Whether  a  provision  is  to  be  construed  as  a  covenant 
or  a  condition,  is  to  be  determined  by  its  legal  character. 
Pierce  on  Railroads,  135;  Blanchard  v.  Detroit,  etc.  R.  JB. 
Co.  31  Mich.  49.  No  particular  form  of  words  is  neces- 
sary to  create  a  covenant.     Any  words  will  be  effectual 
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for  that  purpose  which  show  that  the  party  sought  to  be 
charged  as  a  covenantor  intended  to  agree  to  do,  or  to  re- 
frain from  doing,  something  in  which  the  other  party 
had  an  interest.  Livingstone  v.  StickleSy  8  Paige,  *403; 
1  Parsons  on  Contracts.  *511. 

It  is  to  be  observed  that  nothing  whatever  to  be  done 
on  the  part  of  the  plaintiff  company  is  anywhere  in  the 
contract  expressly  stated  to  be  a  consideration  by  that 
term;  what  is  expressed  as  for  a  consideration,  in  the 
proper  locus  of  the  instrument  for  the  insertion  of  the 
consideration  clause,  to  wit:  the  building  of  the  road  from 
La  Junta  to  Trinidad  within  a  time  specified,  is  named  a 
"condition,"  but  cannot  be  regarded  any  more  or  less  a 
condition  than  those  stipulations  recited  in  the  latter  part 
of  the  contract  respecting  the  failure  of  the  railroad  com- 
I)any  to  keep  its  prinpipal  place  of  business  for  Las 
Animas  county  at  the  town  of  Trinidad,  and  the  failure 
to  keep  its  repair  and  machine  shops,  if  built  in  said 
county,  within  a  mile  of  said  town,  which  stipulations 
are  inserted  as  conditions  in  form,  defeasant  of  the  bond. 
And  in  connection  with  these  latter  conditions  is  recited 
that  one  providing  against  building  a  side  track  at  El 
Moro.  Now,  it  cannot  be  said  that  the  condition  first 
named  is  not  an  implied  promise  by  plaintiff  to  build  its 
road  between  the  points  named  within  the  specified  time, 
nor  that  as  such  promise  it  did  not  become  a  part  of  the 
consideration  for  the  engagement  of  the  defendants. 
Nor  can  it  be  said  that  the  conditions  last  named  in  the 
contract  were  not  intended  by  the  parties,  and  are  not  to 
be  treated,  as  like  implied  promises  on  the  part  of  the 
plaintiff,  that  it  would  establish  and  keep  its  principal 
place  of  business  for  that  county  at  Trinidad,  and  would 
locate  and  keep  within  one  mile  of  that  place  its  machine 
shops  erected  in  that  county  (for  the  defendants  engaged 
to  furnish  forty  acres  of  ground  for  this  and  depot  pur- 
poses), and  that  it  would  not  build  a  side  track  at  El 
Moro. 
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These  several  conditions,  then,  aU  stand  upon  the  same 
footing  as  to  their  legal  character  in  the  instrument;  that 
is  to  say,  while  one  is  inserted  in  one  part  of  the  instru- 
ment, and  the  others,  in  a  different  guise,  in  another 
part,  yet  they  alike  import  promises  of  things  to  be  done, 
and  other  things  not  to  be  done;  and  as  such  they  to- 
gether constitute  and  operate  as  the  consideration  for  the 
entire  obligation  of  the  defendants. 

Considering  the  entire  contract,  the  parties  thereto, 
and  the  nature  of  the  transaction,  it  seems  unreasonable 
to  conclude  that  any  one  of  these  conditions  formed  no 
part  of  the  consideration  moving  to  the  defendants  as 
obligors  of  the  bond,  or  that  the  void  condition  was  any 
less  a  consideration  than  any  other  one  of  them. 

And  where  an  illegal  condition  or  promise  on  one  side 
is  a  part  of  the  consideration  for  the  entire  obligation  on 
the  other  side,  it  is  owing  to  the  impossibiUty  of  deter- 
mining the  weight  or  extent  of  such  portion  of  the 
consideration  which  moved  to  induce  the  engagement 
thereupon,  that  such  void  promise  or .  consideration  is 
held  to  be  unseverable,  and  avoids  the  whole  contract. 

We  agree  that  where  an  illegal  promise  has  been  ex- 
acted from,  or  an  illegal  condition  imposed  upon  the 
plaintiff  by  the  defendants,  for  the  benefit  of  the  latter, 
or  to  the  injury  of  the  public,  or  by  reason  of  enmity  to 
third  parties,  such  a  defense  comes  with  very  ill  grace 
from  the  mouths  of  defendants;  but  where  no  element 
of  fraud,  deception  or  mistake  appears,  and  both  parties 
voluntarily,  and  with  full  knowledge  .and  understanding 
of  all  the  terms  and  conditions,  enter  into  a  contract 
such  as  to  place  both  parties  in  pari  delicto^  the  law  wiU 
not  aid  either  party  to  enforce  the  contract,  or  to  relieve 
from  the  effects  of  the  performance  thereof;  but  leaves 
them  just  where  it  finds  them.  In  some  cases,  under  the 
application  of  this  rule,  a  defendant  may  gain  a  pecun- 
iary benefit  by  reason  of  his  own  wrong-doing,  or  that  in 
which  he  has  equally  participated;  but  it  is  not  for  the 
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sake  of  the  defendant  that  his  objection  to  his  own  illegal 
contract  is  ever  allowed.  In  the  language  of  Lord  Mans- 
field, * '  It  is  founded  in  general  principles  of  policy  which 
the  defendant  has  the  advantage  of,  contrary  to  the  real 
justice,  as  between  him  and  the  plaintiff,  by  accident,  if 
I  may  so  say.  The  principle  of  public  policy  is  this:  ex 
dolo  malo  non  oritur  actio.  No  court  wiU  lend  its  aid  to 
one  who  founds  his  cause  of  action  upon  an  immoral  or 
illegal  act.  If  from  the  plaintiff's  own  showing,  or  other- 
wise, the  cause  of  action  appears  to  arise  ex  turpi  causa, 
or  the  transgression  of  a  positive  law  of  the  country,  then 
the  court  says  he  has  no  right  to  be  assisted.  It  is  upon 
that  ground  that  the  court  goes;  not  for  the  sake  of  the 
defendant,  but  because  they  will  not  lend  their  aid  to  the 
plaintiff.  So,  if  the  plaintiff  and  defendant  were  to 
change  sides,  and  the  defendant  was  to  bring  his  action 
against  the  plaintiff,  the  latter  would  then  have  the  ad- 
vantage of  it,  for  where  both  are  equally  in  fault,  potior 
est  conditio  defendentis.^^ 

In  the  case  of  the  St.  J.  &  D.  C.  B.  B.  Co.  v.  Byan,  11 
Kan.  602,  land  was  conveyed  by  Eyan  to  the  railroad  com- 
pany on  condition,  among  others,  that  a  depot  should  be 
located  and  kept  at  a  certain  place,  and  that  no  other 
depot  should  be  established  or  used  within  three  miles  of 
said  place;  and  it  was  held  that  no  recovery  could  be  had 
for  a  violation  of  the  condition  not  to  build  another  depot 
within  the  prescribed  limits.  A  similar  case  is  that  of 
the  St.  Louis  &  Chicago  B.  B.  Co.  v.  Mathers,  71  111. 
592,  where  the  railroad  company  accepted  a  donation  in 
trust  of  two  hundred  lots,  on  condition  that  they  would 
not  establish  a  depot  or  station  within  three  miles  of 
certain  towns  at  which  depots  were  agreed  to  be  estab- 
lished. A  bill  was  filed  setting  up  a  violation  of  this  con- 
dition, and  praying  a  decree  for  reconveyance  of  the  lots, 
to  which  a  cross-bill  was  filed  by  the  company  praying  a 
sale  of  the  lots  to  reimburse  for  money  paid  under  the 
terms  of  the  trust,  etc. ;  and  the  court  held  that  both 
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parties  being  in  pari  delicto^  neither  was  entitled  to 
relief. 

To  summarize  the  conclusions  to  which  we  are  led  in 
this  case,  we  hold: 

That  the  condition  not  to  build  a  side  track  at  the  town 
of  El  Moro  is  ipid  as  against  public  policy. 

That  the  contract  is  one  of  mutual  promises  which  con- 
stitute mutual  considerations. 

That  the  void  condition  mentioned  was  part  of  the 
consideration  for  the  covenant  sued  on. 

That  as  such  consideration,  it  is  not  severable  from  the 
entire  contract,  and  hence  no  recovery  can  be  had,  the 
obligation  resting  in  part  upon  such  illegal  consideration. 

In  further  support  of  our  construction  of  this  contract, 
and  the  legal  conclusions  thereupon,  we  cite  the  following 
cases:  Kimbrongh  v.  Lane^  11  Bush,  556;  Wider  v.  Webb, 
20  O.  St.  431;  Saratoga  County  Bank  v.  King,  44  N.  T. 
8T;  Chandler  v.  Johnson,  39  Geo.  85;  Braitch  v.  Ouelick, 
37  Iowa,  212;  More  v.  Bonnett,  50  CaL  251;  Bixby  v. 
Moor,  51  N.  H.  402;  Valentine  v.  Stewart,  15  Cal.  404; 
Hamilton  v.  Thrall,  7  Neb.  210;  Amott  v.  The  P.  d;  E. 
Coal  Co.  2  Hun,  591;  Hannaur  &  Co.  v.  Gray,  26  Ark. 
351. 

The  demurrer  was  property  sustained,  and  the  judg- 
ment of  the  court  below  is  affirmed. 

Affirmed. 


9a  470  Fisher  v.  Hervey. 
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33    57  L  Under  the  act  of  February  21, 1879,  a  justice  of  the  peace  is  author- 

ized to  issue  garnishee  process  on  a  judgment  rendered  before  the 
passage  of  the  act. 
'  2.  The  act  is  remedial  and  should  be  liberally  construed  for  the  adFance- 
ment  of  the  remedy. 
8.  The  objection  to  retrospective  statutes  does  not  apply  to  remedial 
statutes  which  may  be  of  a  retrospective  nature,  provided  they  do 
not  impair  contracts  or  disturb  vested  rights,  but  go  only  to  confirm 
existing  rights  and  in  furtherance  of  the  remedy. 
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Appeal  from  District  Court  of  Arapahoe  County. 
The  case  is  stated  in  the  opinion. 

Messrs.  Browne  and  Putnam,  for  appellant. 
Messrs.  Markham  and  Patterson,  for  appellee. 

Beck,  J.  The  question  presented  by  this  appeal  is 
whether  a  justice  of  the  peace  is  authorized  by  the  act  of 
February  21, 1879,  concerning  garnishment,  to  issue  gar- 
nishee process  on  a  judgment  rendered  before  the  passage 
of  that  act. 

The  territorial  statutes  authorized  proceedings  of  this 
character  before  justices  of  the  peace  and  in  courts  of 
record;  but  in  the  enactment  of  the  Code  of  Civil  Pro- 
•cedure  all  were  repealed,  saving  only  the  process  of  gar- 
nishment in  attachment  proceedings  before  courts  of 
record. 

It  is  to  be  remarked,  however,  that  the  same  provisions, 
substantially,  which  existed  on  this  subject  in  the  former 
statutes  were  re-enacted  in  1879,  being  the  session  of  the 
legislative  assembly  next  succeeding  their  repeal. 

« 

But  the  construction  of  the  latter  act,  as  now  contended 
for,  would  deprive  creditors,  whose  judgments  were  en- 
tered in  the  interim,  or  at  anytime  prior  to  the  re-enact- 
ment, of  this  process  for  their  collection.  That  such 
was  the  intention  of  the  legislative  assembly  is  highly 
improbable.  When  legislative  bodies  design  to  reUeve 
debtors  of  the  burdens  of  their  debts,  bankrupt  laws  and 
laws  of  Umitation  are  passed  for  the  purpose. 

Proceedings  of  the  nature  imder  consideration  mani- 
fest a  contrary  intention.  ^  They  are  passed  in  the  interest 
of  the  creditor,  and  for  the  purpose  of  enabling  him  to 
reach,  and  appropriate  to  the  satisfaction  of  his  judgment, 
property  and  credits  of  the  debtor  in  the  hands  of  third 
persons. 

There  is  no  reason  why  garnishee  process  under  the 
Vol.  Vl-a 
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last  act  should  not  issue  upon  a  judgment  entered  in 
1877,  as  well  as  upon  one  entered  in  1879. 

The  judgments  remain  in  full  force  and  effect  in  both 
cases,  and  process  of  execution  may  issue  in  both  for 
their  collection.  The  act  in  question  is  a  remedial  act^ 
and  should  be  liberally  construed  for  the  advancement  of 
the  remedy.  Mr.  Dwarris  says:  **Such  a  statute,  it  is 
universally  held,  is  to  be  liberally  construed,  and  that 
everything  is  to  be  done  in  advancement  of  the  remedy 
that  can  be  given  consistently  with  any  construction  that 
can  be  put  upon  it."    Dwarris  on  Statutes,  pp.  73,  74. 

"  Such  construction,"  it  is  said,  "  ought  to  be  put  upon 
a  statute  as  may  best  answer  the  intention  which  the 
makers  had  in  view.  And  this  intention  is  sometimes  to 
be  collected  from  the  cause  or  necessity  of  making  the 
statute,  and  sometimes  from  other  circumstances ;  and 
whenever  such  intention  can  be  discovered,  it  ought  to 
be  followed  with  reason  and  discretion  in  the  construc- 
tion of  the  statute,  although  such  construction  seem  con- 
trary to  the  letter  of  the  statute.  Where  any  words 
are  obscure  or  doubtful,  the  intention  of  the  legislature 
is  to  be  resofted  to  in  order  to  find  the  meaning  of  the 
words.  A  thing  which  is  within  the  intention  of  the 
makers  of  a  statute  is  as  much  within  the  statute  as  if 
it  were  within  the  letter."  15  Johns.  879;  Bac.  Abn 
Stat.  I. 

The  intention  of  the  f ramers  of  the  statute  under  con- 
sideration evidently  was  to  restore  the  law  of  garnish- 
ment upon  judgments  at  law  as  it  existed  prior  to  the 
adoption  of  the  Code  of  Civil  Procedure,  The  only  por- 
tion of  the  act  indicative  of  a  design  to  confine  its  oper- 
ations to  future  judgments  is  the  first  clause  of  the  first 
section,  commencing  "Whenever  a  judgment  shall  be 
rendered  by  any  court  of  record  or  any  justice  of  the 
peace,"  etc. 

This  phraseology  is  a  literal  copy  of  the  first  clause  of 
sec.  88,  ch.  48,  E.  S.  1868,  which  was  the  first  section  of 
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the  law  of  garnishment  upon  judgments  at  law  in  that 
revision. 

Neither  the  title  of  the  act  of  1879,  nor  the  act  as  a 
whole,  indicate  an  intention  on  the  part  of  the  legislature 
to  confine  its  operation  to  judgments  subsequently  to  be 
rendered.  Had  such  an  intention  prevailed,  it  is  but  rea- 
sonable to  suppose  that  it  would  have  been  definitely 
expressed;  as  for  example,  by  such  phraseology  as: 
"Whenever  a  judgment  shall  hereafter  be  rendered  by 
any  court  of  record  or  any  justice  of  the  peace,"  etc.  The 
title  of  the  act,  as  well  as  all  parts  thereof  except  the 
first  line,  are  as  applicable  to  judgments  previously  ren- 
dered as  those  of  later  entry. 

The  title  is,  ^^  An  act  concerning  garnishment  in  courts 
of  record  and  before  justices  of  the  peace,  on  judgments 
rendered,  and  in  relation  to  the  proceedings  and  practice 
in  garnishment." 

The  manifest  intent  of  the  legislature  was  to  restore 
the  law  of  garnishment,  which  had  been  improvidently 
repealed  by  the  Code  of  Civil  Procedure.'  This  was  the 
mischief  to  be  remedied,  and  it  is  a  canon  of  construc- 
tion of  a  remedial  statute,  that  courts  must  so  construe 
the  act  as  to  suppress  the  mischief  and  advance  the  rem- 
edy.    1  Black.  Com.  87. 

In  Haskel  v.  The  City  of  Burlington^  30  la.  232,  the 
question  considered  was  whether  a  statute  authorizing 
cities  and  towns  to  sell  lots  for  delinquent  taxes  applied 
to  taxes  delinquent  at  the  time  of  the  passage  of  the  act, 
or  only  such  taxes  as  might  thereafter  become  delinquent. 
It  was  conceded  that  no  such  authority  existed  prior  to 
the  passage  of  this  act.  It  was  held  that  the  mischief  to 
be  remedied  applied  with  as  much  force  to  taxes  then  due 
as  those  to  become  due,  and  that  it  was  not  reasonable  to 
suppose  that  when  the  attention  of  the  legislature  was 
directed  to  the  subject  that  it  only  intended  to  remove 
the  mischief  in  part,  and  to  provide  only  partial  relief. 
The  court  say  further:  "  To  allow  this  statute  to  operate 
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upon  a  delinquency  existing  ht  the  time  of  its  passage, 
and  continuing  till  after  it  went  into  operation,  neither 
violates  any  rule  of  construction,  nor  invades  any  prin- 
ciple  of  justice.  The  objection  to  retrospective  statutes 
does  not  apply  to  remedial  statutes  which  may  be  of  a 
retrospective  nature,  provided  they  do  not  impair  con- 
tracts or  disturb  absolute  vested  rights,  and  only  go  to 
confirm  rights  already  existing,  and  in  furtherance  of  the 
remedy,  by  curing  defects  and  adding  to  the  means  of 
enforcing  existing  obhgations; "  citing  in  support  of  the 
principle,  1  Kent,  *356. 

The  above  principles  are  applicable  to  the  case  under 
consideration.  Prior  to  1877,  the  statutes  of  the  terri- 
tory and  state  of  Colorado  authorized  proceedings  by 
garnishment  as  an  additional  means  of  enforcing  the  col- 
lection of  judgments  at  law.  During  that  year  this  rem- 
edy was  improvidently  repealed.  The  next  legislature 
re-enacted  the  law.  Is  it  reasonable  to  suppose  that 
when  the  attention  of  the  legislators  was  directed  to  the 
subject  that  th^y  intended  to  remove  the  mischief  previ- 
ously done  only  in  part,  and  to  provide  only  partial  re- 
lief 1  What  reason  could  be  assigned  for  exempting  prior 
judgments  from  the  operation  of  this  statute  ?  Suppose 
the  question  suggested  by  Plowden  to  be  asked  the  law- 
maker: ^'Did  you  intend  to  comprehend  this  case,"  does 
any  one  doubt  that  the  answer  would  be  in  the  affirma^ 
tive? 

The  case  comes  clearly  within  the  mischief  intended 
to  be  remedied,  hence  it  must  have  been  intended  to  be 
within  the  remedy.    Dwarris  on  Statutes,  p.  238. 

The  construction  adopted  does  not  render  the  statute 
in  question  retrospective  within  the  meaning  and  prohibi- 
tion of  our  state  constitution. 

It  does  not  take  away  or  impair  any  vested  right,  cre- 
ate any  new  obligation,  or  impose  any  new  duty  upon 
Hervey,  the  defendant  in  execution.  Parker's  judgment 
was  in  f uU  force  and  effect  when  the  garnishee  process 
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issued,  and  the  estate  of  the  appellee  was  liable  to  sale 
on  execution  for  its  satisfaction. 

No  constitutional  provision  is  therefore  violated  by  the 
construction  announced. 

The  judgment  is  reversed  and  cause  remanded. 


Cook  t.  Mank. 


1.  ITnder  section  1264,  Genei;^  Iaws,  on  the  sale  of  chattels,  when  the 
subject  does  not  reasonably  admit  of  actual  delivery,  it  is  soffloient 
if  the  vendee  assume  the  control  and  dominion  of  the  property,  so 
as  reasonably  to  indicate  to  all  concerned,  the  change  of  ownership. 
•  2,  The  poeseasion  of  the  vendee  must  be  open,  notorious  and  unequivo- 
cal, and  must  be  exclusive  of  the  vendor. 

Error  to  District  Court  of  Arapahoe  County. 

The  facte  are  sufficiently  stated  in  the  opinion. 

.  Messrs.  Hasdbnbrook,  Lbuan  and  Jassett,  for  plaint- 
iff in  error. 

Messrs.  Browbe  and  Putnam,  for  defendant  in  error. 

Elbert,  C.  J.  Counsel  for  the  plaintiff  in  error  do  not 
question  the  Mwi  fides  ot  the  sale  by  Haywood  to  Mann. 
They  chai^  no  fraud  in  fact,  but  fraud  in  law. 

The  contention  is  that  there  was  no  such  deUvery  to 
Mann  of  the  goods  sold,  and  no  such  "actual  and  con- 
tinued change  of  possession,"  as  are  required  by  the  stat- 
ute of  frauds.  Section  14  of  the  statute  provides  that 
"every  sale  made  by  a  vendor  of  goods  and  chattels  in 
his  possession  or  under  his  control,  and  every  assignment 
of  goods  and  chattels,  unless  the  same  be  accompanied 
by  an  immediate  dehvery,  and  be  followed  by^an  actual 
and  continued  change  of  possession  of  the  things  sold  or 
assigned,  shall  be  presumed  to  be  fraudulent  and  void,  as 
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against  the  creditors  of  the  vendor  or  the  creditors  of  the 
person  making  such  assignment  or  subsequent  purchas- 
ers in  good  faith,  and  this  presumption  shall  be  conclu- 
sive.''   Greneral  Laws,  sec.  1264. 

Upon  the  question  of  ^^  the  delivery "  and  the  actual 
and  continued  change  of  possession  required  by  the  stat- 
ute, the  books  are  full  of  decisions.  We  do  not  propose 
to  review  them.  It  is  sufficient  for  the  purposes  of  this 
case  to  sayiQl)  When  the  subject  of  the  sale  does  not 
reasonably  admit  of  an  actual  deUvery,  it  is  sufficient  if 
the  vendor  assume  the  control  and  dominion  of  the  prop- 
erty so  as  reasonably  to  indicate  to  all  concerned,  the 
change  of  ownership.  The  case  of  goods  in  a  warehouse, 
brick  in  a  kiln,  and  lumber  in  a  raft,  are  familiar  illustra- 
tions where  removal  is  not  impossible,  but  unusual,  and 
out  of  the  regular  course  of  trade. 

In  such  cases,  if  there  is  a  f  uU  surrender  upon  the  part 
of  the  vendor,  and  a  full  assumption  upon  the  part  of  the 
vendee,  of  the  control  and  dominion  of  the  subject  of  the 
sale,  the  delivery  is  sufficient. 

(2)  The  vendee  must  take  the  actual  possession,  and 
the  possession  must  be  open,  notorious  and  unequivocal, 
such  as  to  apprise  the  community,  or  those  who  are  ac- 
customed to  deal  with  the  party,  that  the  goods  have 
changed  hands,  and  that  the  title  has  passed  out  of  the 
seller  and  into  the  purchaser. 

This  must  be  determined  by  the  vendee  using  the  xisual 
marks  or  indicia  of  ownership  and  occupying  that  rela- 
tion to  the  thing  sold  which  owners  of  property  generally 
sustain  to  their  own  property. 

(3)  The  possession  must,  be  exclusive  of  the  vendor. 
A  concurrent  or  joint  possession  is  not  admissible. ;  Mc- 
Kibben  v.  Martin,  64  Penn.  362;  Claflin  et  al.  v.  Bosen- 
berg  et  al.  42  Mo.  439,  and  cases  cited. 

We  find  no  difficulty  in  saying  in  this  case  that  the 
requirements  of  the  statute  were  fully  satisfied. 
Haywood  was  in  business  at  No.  228  Fifteenth  street 
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in  the  city  of  Denver,  and  on  the  31st  of  December  sold 
his  entire  stock  of  boots  and  shoes  to  Mann  for  $4, 800. 

An  invoice  was  made  and  delivered  on  the  31st,  and 
the  following  day  Mann  took  possession  of  the  goods  and 
the  store-room  in  which  they  then  were. 

He  immediately  placed  his  sign,  ^^  J.  O.  Mann  &  Co.," 
over  the  door,  and  coijitinued  the  business  at  this  place  for 
about  two  months,  paying  rental  for  the  store-room.  He 
then  rented  a  store-room  at  No.  284  Fifteenth  street,  and 
moved  the  goods,  all  he  had  not  sold,  with  others  he  had 
added  to  the  stock,  to  that  pkice,  where  he  continued 
business  under  the  s&me  firm  name  two  or  three  months 
longer,  and  until  they  were  attached  as  the  goods  of 
Haywood. 

During  all  this  time  his  control  and  charge  of  the  goods 
were  such  as  is  usual  with  persons  engaged  in  merchan- 
dise in  their  own  name  and  behalf. 

With  but  slight  exception  he  was  daily  at  the  store, 
superintending,  directing  and  managing  the  business. 

All  the  indicia  of  ownership  usual  in  mercantile  busi- 
ness were  present,  and  there  was  a  complete  change  of 
the  control  and  dominion  of  the  property. 

It  was  not  necessary,  in  order  to  a  complete  transfer  or 
actual  possession,  that  the  goods  should  be  moved  to  some 
other  store-room.  This  would  be  an  unusual  require- 
ment. Nor  was  there  any  objection,  the  whole  law  being 
complied  with,  to  the  employment  of  Haywood,  the 
vendor,  to  assist  him  in  the  conduct  of  the  business  as 
clerk.  It  is  true  that  the  possession  of  the  vendee  must 
be  exclusive;  that  a  joint  or  concurrent  possession  of 
vendor  and  vendee  is  not  permitted.  But  it  is  also  true 
that  "the  hired  clerk  or  salesman  is  no  more  in  the  pos- 
session of  the  goods  of  his  employer  than  the  hired 
laborer  is  in  the  possession  of  the  farm  on  which  he  is 
employed  to  work."    Cases  cited  supra. 

We  think  the  instructions  of  the  court  fairly  gave  the 
law  to  the  jury.    Whether  under  the  evidence  the  suffi- 
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deiicy  of  the  delirery  and  possession  was  matter  of  law 
for  the  court,  we  need  not  consider.  If  error,  it  was 
error  without  prejudice,  and  not  ground  for  reversal. 

These  are  the  only  assignments  that  need  be  considered. 

The  judgment  of  the  court  below  is  affirmed  with  costs. 

A.ffinned» 


44  H.™.v.i^ 
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1.  A  Btatate  being  explicit  does  not  admit  of  interpretation  beyond  its 

exjNress  letter,  and  must  be  administered  as  the  court  finds  it. 

2.  The  judicial  determination  of  a  question  of  law  or  fact  in  a  justice's 

court,  such  court  having  jurisdiction  of  the  subject  matter  and  the 
parties,  is  conclusive. 
a  The  record  of  such  proceedings  is  conclusive  upon  the  same  matter 
coming  in  question  between  the  same  parties,  in  the  same  or 
another  court,  except  when  the  judgment  has  been  obtained  bj 
fraud,  and  without  the  negligence  of  the  party  adjudged  against. 

Appeai  from  County  Court  of  Lake  County. 
The  facts  are  sufficiently  stated  in  the  opinion. 
Messrs.  Shackelford  and  Watte,  for  appellant. 
Mr.  John  W.  Mullahey,  for  appellee. 

Stone,  J.  Section  2565  of  the  General  Laws  declares 
what  persons  may  lawfully  take  up  an  estray  animal,  and 
prescribes  the  manner  of  giving  notice,  and  the  fees  and 
the  costs  of  such  notice. 

So  much  of  the  next  section  —  sec.  2566 — as  is  per- 
tinent to  this  case  is  as  follows:  ^^  Before  the  owner  of 
any  estray,  so  taken  up  and  posted,  shall  be  entitled  to 
•the  possession  of  the  same,  he  shall  notify  the  taker-up  of 
the  time  and  place  before  the  most  convenient  magistrate,, 
county  judge  or  justice  of  the  peace,  as  the  case  may  be^ 
when  and  where  he  will  prove  his  right  to  said  property, 
and  shall  procure  an  order  in  writing  from  such  magis- 
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trate  to  the  taker-up  to  deliver  the  same  over  into  the 
possession  of  the  owner  upon  payment  to  said  taker-up 
of  all  the'  costs  in  the  case«  including  the  costs  of  taking 
up  and  ranching  the  said  stock  at  the  rate  of  fifty  cents 
per  head  per  month."  The  only  matter  in  controversy 
in  this  case  is  the  lawful  amount  which  the  taker-up  of 
an  estray  is  entitled  to  receive,  under  the  statute  above 
recited,  for  the  care  and  keeping  of  such  estray. 

It  is  possible  that  the  f ramers  of  the  statute  failed  to 
provide  adequate  compensation  for  the  keeping  of  certain 
kinds  and  classes  of  animals,  having  regard  to  the  actual 
cost  of  such  keepiQg,  varying  as  it  must  with  the  differ- 
ences of  locality,  season  of  the  year,  price  of  subsistence, 
etc. 

The  stray  laws  of  other  states,  so  far  as  I  have  ex- 
amined them,  provide  for  the  payment  of  the  actual  or 
reasonable  expenses,  to  be  determined  by  a  magistrate, 
upon  evidence,  if  necessary,  when  the  parties  cannot 
agree. 

We  think  there  are  reasons  for  supposing  that  the 
f  ramers  of  the  law  in  question  had  chiefly  in  mind,  as 
the  subject  of  this  legislation,  that  class  of  animals  usu- 
ally denominated  stock  cattle,  such  as  run  at  large  or  are 
herded  for  pasturage  in  the  manner  called  in  this  country 
** ranching."  This  law  relating  to  estrays  is  contained  in 
the  act  entitled  "An  act'regulating  the  branding,  herding 
and  care  of  stock,"  which  was  first  adopted  in  1872.  The 
first  section  (Q^neral  Laws,  2565)  employs  this  language: 
"After  filing  said  notice  it  shall  be  lawful  for  said  taker-up 
to  herd  and  take  charge  of  said  stock  until  the  same  shall 
be  claimed  and  proved,"  etc. ;  and  as  we  have  seen,  the  next 
section  speaks  of  the  compensation  due  the  taker-up  as 
"the  costs  of  taking  up  and  ranching  the  said  stock." 
The  terms  "  herd  "  and  "ranching  "  seem  to  indicate  the 
mode  of  keeping  the  estray  which  was  in  the  mind  of  the 
f ramers  of  this  stock  law.  But  the  law,  to  begin  with, 
makes  no  distinction  as  to  the  kind  or  class  of  animals 
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which  are  the  subject  of  the  law,  but  uses  the  general 
term  "estray  animals."  "No  person  shall  take  up  an 
•estray  animal,  except/'  etc.,  is  the  language  of  the  first 
line  of  the  act,  and  the  subsequent  references  are  "  such 
animal,"  "said  stock,"  "any  estray,"  and  so  on.  And 
this  is  all  the  law  we  have  relating  to  estrays.  If  im- 
perfectly and  unfairly  providing  for  some  classes  of  ani- 
mals that  may  be  dealt  with  as  estrays,  it  nevertheless 
seems  to  embrace  all.  We  cannot,  as  a  court,  supply 
omissions,  nor  make  law  to  fit  an  exceptional  case. 
However  truthfully  it  may  be  said  that  the  statute  fails 
to  fully  provide  in  certain  cases,  this  is  a  matter  for  legis- 
lative correction,  and  not  for  judicial  legislation.  The 
statute  being  explicit  does  not  admit  of  interpretation  be- 
yond its  express  letter,  and  must  be  administered  as  we 
find  it. 

But  there  is  another  question  we  are  called  upon  to  de- 
termine, affecting  the  right  of  the  plaintiff  as  appellant 
here.  It  appears  from  the  record  that  the  parties  met 
before  the  justice  of  the  peace,  De  Mattos,  where,  as  the 
law  provides,  the  defendant  proved  that  he  had  regularly 
posted  the  animal,  which  was  a  three-year-old  mare,  and 
the  plaintiff  proved  ownership,  and  also  tendered  the  de- 
fendant the  legal  expenses  of  posting,  and  also  the  costs  of 
keeping  the  animal  at  the  statutory  rate  of  fifty  cents 
per  month. 

The  defendant  refused  to  accept  the  statutory  amount 
in  satisfaction,  and  the  justice  held  the  tender  insufficient, 
deciding  that  the  plaintiff  should  pay  for  such  keeping  at 
the  rate  of  $1  per  day,  and  made  an  order  that  defendant 
deliver  the  mare  to  plaintiff  upon  payment  at  that  rate. 

Plaintiff  then  renewed  his  tender  of  the  statutory 
amount,  and  demanded  the  mare  thereupon,  and  upon 
refusal  brought  a  suit  in  replevin  for  possession  of  the 
mare,  before  another  justice  of  the  peace.  This  second 
justice  dismissed  the  case,  and  plaintiff  appealed  to  the 
county  court,  where  the  case  was  tried  by  a  jury,  which, 
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under  instructions  of  the  court,  returned  a  verdict  for  de- 
fendant. From  the  judgment  of  the  county  court 
plaintiff  appeals  to  this  court,  and  assigns  for  error  the 
giving  and  refusing  of  instructions  by  the  county  court, 
and  the  judgment  therein. 

The  county  court,  in  effect,  instructed  the  jury,  that, 
for  the  purposes  of  ,the  suit  in  replevin,  the  amount  or- 
dered by  Justice  De  Mattos  to  be  paid  by  plaintiff  to 
defendant  was  conclusive  of  the  amount  due. 

Upon  this  phase  of  the  case  we  are  compelled  to  say 
that  the  judgment  appealed  from  was  not  erroneous.  It 
no  right  of  appeal  lay  from  the  order  of  Justice  De  Mat- 
tos, the  plaintiff  might  have  had  the  proceedings  reviewed 
upon  certiorari  for  the  correction  of  the  erroneous  ruling 
upon  the  statute  in  question. 

The  suit  in  replevin  before  the  second  justice  was  prop- 
erly dismissed,  for,  without  showing  a  tender  of  the 
amount  ordered  paid  by  Justice  De  Mattos,  replevin  could 
not  lie  after  that  order  was  made,  since  the  order  was  con- 
clusive until  reversed  or  set  aside  by  a  superior  tribunal. 

The  judicial  determination  of  a  question  of  law  or 
fact  in  a  justice's  court,  as  well  as  in  a  court  of  record 
proper,  such  court  having  jurisdiction  of  the  subject  mat- 
ter and  parties,  is  conclusive  and  binding  upon  the  parties, 
and  the  record  of  such  proceeding  is  conclusive  evidence 
of  the  matter  determined,  upon  the  same  matter  coming 
in  question  in  the  same  or  another  court,  between  the 
same  parties,  except  when  the  judgment  has  been  fraudu- 
fently  obtained  and  without  the  negligence  of  the  party 
adjudged  against.  Mitchell  v.  Hawley,  3  Denio,  414; 
Pease  v.  Howard,  14  Johns.  479;  Doty  v.  Brown,  4  N.  Y. 
71;  Kreuchi  v.  Dehlerj  50  111.  177;  Moore's  Justice,  sees. 
698-9. 

The  case  of  Kretichi  v.  Dehler,  supra,  is  analogous  to 
the  one  before  us,  and  it  is  there  held  that  where  a  trial 
of  the  right  of  property  was  had  before  a  justice  of  the 
peace,  which  resulted  in  a  judgment  against  the  claim- 
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ant^  such  trial  and  judgment  would  bar  an  action  of 
trover  subsequently  brought  by  the  claimant  against  the 
officer  for  the  same  property. 

Failing  to  avail  himself  of  his  proper  remedy  at  the 
time  it  was  open  to  him,  the  plaintiff  cannot  now  com- 
plain of  the  needless  burden  of  litigation  he  has  taken 
upon  himself,  although  right  in  the  first  instance. 

To  go  further,  and  indicate  what  rights  the  plaintiff 
still  possesses  which  he  may  render  avaiUng,  would  be 
to  venture  beyond  the  proper  Umits  of  this  decision. 

The  judgment  of  the  county  court  is  affirmed. 

Affirmed. 


\  ^l^  ^  Stanbuby  v.  Kerr. 

1.  By  answering  over  after  demurrer  overruled,  the  demurrer  \b  waived,. 

and  error  cannot  be  assigned  on  overruling  the  demurrer. 

2.  The  admission  or  rejection  of  merely  immaterial  evidence  may  not 

be  assigned  for  error. 

Appeal  from  District  Court  of  Arapdhoe  County. 

Tffls  was  an  action  upon  a  bond  given  by  Amanda  J. 
Troutt  as  principal,  and  Eerr  as  surety,  upon  an  appeal 
from  a  judgment  in  a  justice's  court  in  an  action  of  un- 
lawful detainer,  and  also  to  recover  the  moneys  received 
by  the  surety  from  the  principal  in  the  bond,  to  be  paid, 
as  was  contended,  to  the  plaintiff.  Default  was  entered 
against  Amanda  J.  Troutt.  The  cause  was  tried  in  the 
district  court  without  the  intervention  of  a  jury,  aild 
resulted  in  a  finding  for  the  plaintiff,  and  the  assessment 
of  damages  against  Troutt  in  the  sum  of  $375;  "  and  that 
there  is  justly  and  equitably  due  from  defendant  Kerr, 
together  with  defendant  Troutt,  the  sum  of  $139,  parcel 
of  said  $375." 

"Wherefore  it  is  considered  by  the  court,  that  the 
plaintiff  Frances  Stanbury  do  have  and  recover  of  and 
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from  defendant  Amanda  J.  Troutt  the  sum  of  $375,  with 
costs  to  be  taxed,  and  have  execution  therefor.  It  is 
further  ordered  and  adjudged  by  the  court,  that  plaintiff 
do  have  and  recover  from  defendant  Kerr,  together  with 
the  defendant  Troutt,  $139,  together  with  costs  to  be 
taxed,  and  have  execution  therefor.  And  it  is  further 
ordered  by  the  court,  that  on  satisfaction  of  the  judg- 
ment for  $375  against  said  defendant  Troutt,  the  same 
shall  operate  as  satisfaction  of  the  judgment  against 
defendant  Eerr,  together  with  said  Amanda  J.  Troutt, 
and  that  upon  the  satisfaction  of  the  judgment  herein 
against  defendant  Kerr  for  $139  and  costs,  the  same 
shall  operate  as  satisfaction  of  the  said  judgment  against 
the  said  Amanda  J.  Troutt  for  said  $375,  to  extent  to 
which  same  will  satisfy  same." 

Defendant  Kerr  excepted  to  the  foregoing  findings, 
and  each  of  them,  and  prosecuted  this  appeal.  «7 

Other  facts  are  stated  in  the  opinion. 

Messrs.  Weli^,  Shtth  and  Macon,  for  appellant. 
Mr.  Wm.  B.  Mills,  for  appellee. 

Stone,  J.  The  first  error  assigned  is  to  the  overruling 
the  demurrer  to  plaintiff's  amended  complaint.  If  it  were 
necessary  to  determine  the  suf&ciency  of  the  complaint 
upon  this  assignment,  we  should  probably  find  that  since 
one  condition  of  the  bond  declared  on  was  unquestionably 
good,  upon  breach  pleaded  of  this,  the  demurrer  was 
rightly  overruled;  but  aside  from  this,  the  appellant,  by 
«L.ering  over.  Waived  his  demun-er.and  cZot  there 
after  assign  error  for  such  overruUng.  IVeas  v.  Engle- 
brecht,  3  Col.  377;  Puterbaugh,  C.  L.  Pr.  266,  and  cases 
cited. 

As  the  second,  third,  fourth,  fifth  and  sixth  assign- 
ments are  not  presented  in  the  argument  by  coimsel  for 
appellant,  they  appear  not  to  be  relied  upon,  and  will  not 
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be  noticed  here  further  than  to  say  that  upon  examina- 
tion we  do  not  find  them  well  laid. 

The  seventh  error  assigned  is:  "  The  district  court  erred 
in  sustaining  plaintiff's  objection  to  the  question,  '  what 
is  the  amount  of  attorney's  fees,'  propounded  to  witness 
Kerr,  and  in  not  allowing  the  witness  to  answer  the 
same."  The  witness  had  just  testified  that  he  had  re- 
ceived $125  from  Mrs.  Troutt,  his  co-defendant  and  prin- 
cipal on  the  bond;  that  this  money  had  been  paid  him 
monthly,  $25  each  month,  that  being  the  amount  of  rent 
due  each  month  to  plaintiff  from  Mrs.  Trout  as  tenant; 
that  the  money  was  paid  to  him  (witness)  on  account  of 
the  said  rent;  that  he  became  Mrs.  Troutt's  surety  for  the 
payment  of  this  rent;  that  he  had  tendered  it  to  plaintiff , 
who  refused  it,  and  that  then  he  was  entitled  to  use  it  to 
indemnify  and  protect  himself  ^^  against  anything  that 
was  necessary  in  the  suit." 

From  this  testimony  it  will  be  seen  that  the  amount  of 
attorney's  fees  was  immaterial  (presuming  that  the  fees 
referred  to  were  those  incurred  by  the  witness  in  this 
suit),  for  the  money  being  paid  to  him  to  satisfy  the  rent 
due  plaintiff,  its  expenditure  for  any  other  purpose  would 
be  no  defense  in  a  suit  to  compel  its  apphcation  to  the 
purpose  for  which  it  was  deposited  with  him  by  his 
principal. 

The  eighth  assignment  is  based  on  the  court's  refusal 
to  allow  the  defendant  to  show  by  his  own  testimony 
"that  the  moneys  received  by  him  from  Amanda  J. 
Troutt  were  solely  to  indemnify  him  against  all  damages, 
attorney's  fees  and  other  costs  and  damages  which  might 
be  occasioned  to  him  by  reason  of  defending  any  suit 
that  might  be  brought  against  him  on  accoimt  of  his 
suretyship  on  the  supposed  bond  in  the  complaint  men- 
tioned, and  that  he  has  already  expended  in  defending  said 
suit,  in  costs  and  attorney's  fees,  a  siun  exceeding  $125." 

The  effect  of  this  testimony,  if  allowed,  would  have 
been  in  part  to  contradict  what  the  witness  had  just  pre^ 
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viously  testified  to,  touching  the  purpose  for  which  the 
money  had  been  paid  into  his  hands,  and  is  moreover 
open  to  the  same  objection  as  stated  above  respecting  the- 
question  as  to  the  amount  of  attorney's  fees.  The  ninth, 
tenth  and  eleventh  assignments  are  that  the  court  erred 
in  finding  the  issues  for  the  plaintiff,  in  finding  the  sum 
of  $139  to  be  due  from  defendant  Kerr,  together  with  his 
co-defendant  Troutt,  and  in  ordering  judgment  against 
defendant  Kerr.  We  are  unable  to  perceive  that  the 
court  erred  in  the  findings  and  judgment.  One  of  the 
conditions  of  the  bond  was  to  pay  all  costs  and  damages 
which  had  been  and  should  be  sustained  by  plaintiff  by 
the  wrongful  detention  of  the  premises,  and  it  appears 
that  plaintiff  had  been  deprived  of  the  use  of  the  prem- 
ises by  the  wrongful  detention  of  the  defendant  Troutt, 
seven  months.  A  reasonable  measure  of  damages  was 
the  stipulated  rent  at  $25  per  month,  amounting  to  $175. 
The  judgment  against  appellant  was  for  $139,  being  the 
sum  of  $125,  which  he  admitted  he  had  received  as  rent 
due  the  plaintiff,  together  with  the  interest  thereon. 

The  form  of  judgment  is  not  open  to  objection,  under 
the  facts  in  the  case. 

It  was  proper  for  the  court  to  render  such  judgment 
as  the  nature  of  the  case  and  the  evidence  showed  the 
plaintiff  entitled  to.    Civil  Code,  sec.  71;  Ibid,  chapter 


While  some  of  the  features  of  this  case  pertaining  to* 
the  form  of  the  action  and  of  the  judgment  rendered 
present  apparent  novelties  when  measured  by  the  rules 
of  common  law  practice,  yet  we  think  they  may  be  re- 
garded as  coming  fairly  within  the  contemplated  scope 
and  rules  of  our  present  code  of  procedure,  whereby  dis- 
tinctions between  law  and  equity  are  disregarded  as  ix> 
form;  and  upon  this  view  we  think  the  evidence  war- 
ranted the  findings  and  judgment  rendered,  and  that 
substantial  justice  was  done  thereby.  The  judgment  is* 
afiirmed.  Affirmed^ 
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^  ^2  PoHTEB  V.  Staff  et  al. 

1.  It  is  proper  practice  for  an  officer  bef ood  levying  a  writ  upon  per- 
sonal property,  when  the  ownership  is  in  dispute,  to  require  indem- 
nity. 

2.  If  the  writ  be  regular  on  its  face,  and  the  officer  acts  in  good  faith, 
he  will  be  entitled  to  reimbursement  of  all  damages  he  may  sus- 
tain, should  the  service  prove  to  be  a  trespass. 

8.  The  remedy  upon  such  bond  is  equaUy  availing,  whether  it  be  a  stat- 
utory bond  or  a  voluntary  obligation,  but,  to  be  held  valid,  the  act 
to  be  done  must  not  be  in  contravention  of  a  statute  or  against  the 
peace  or  policy  of  the  law. 

4.  An  officer  cannot  execute  process  unless  it  is  directed  to  him  for  serv- 
ice, or  to  the  class  of  officers  to  which  he  belongs. 

6.  No  statute  of  this  state  authorixes  the  execution  of  process  issuing 
from  justices*  courts  in  civil  actions,  by  sheriffs  or  their  deputies, 
as  such. 

Appeal  from  County  Court  of  Summit  County. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Mr.  A.  D.  BuLLis  and  Mr.  Frank  M.  Habdenbrooe, 
for  appellant. 

Messrs.  Blake  and  Ashley,  for  appellees. 

Beck,  J.  A  judgment  was  rendered  in  the  court 
below  against  the  appellant  in  favor  of  one  George  A. 
libbj,  for  a  trespass  committed  by  the  appellant  in  the 
unlawful  seizure  of  certain  goods  and  chattels  belonging 
to  said  Libby.  The  defense  interposed  was  that  defend- 
ant seized  the  property,  as  deputy  sheriff,  under  a  writ  of 
attachment  issued  against  one  Albert  Worther,  and  as 
the  property  of  said  Worther. 

Previous  to  the  execution  of  the  writ  the  appellant 
took  a  bond  from  the  plaintiff  in  the  attachment  proceed- 
ing, to  indemnify  him  against  damages  that  might  be  in- 
curred in  its  execution. 

After  entry  of  the  judgment,  appellant  gave  written 
notice  to  the  makers  of  the  bond,  as  provided  by  statute, 
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that  he  would,  on  a  certain  day,  ^.pply  to  the  court  for 
judgment  on  the  bond  in  his  favor,  in  the  amount  of  the 
judgment  standing  against  him,  including  costs. 

The  appellant's  application  for  judgment  against  the 
sureties  was  resisted  by  the  parties  who  executed  the  bond, 
and  upon  the  hearing  a  judgment  of  non-suit  was  entered 
in  the  cause.  This  appeal  is  from  the  latter  judgment, 
and  the  errors  assigned  are,  the  refusal  of  the  court  to 
render  judgment  against  the  sureties  in  the  bond,  and 
the  entry  of  the  judgment  of  non-suit 

If  the  bond  is  void  the  action  of  the  court  can  be  sus« 
tained,  otherwise  the  errors  are  well  assigned. 

It  is  a  proper  practice  for  o£Bcers  into  whose  hands 
wnts  may  come,  commanding  that  they  be  levied  upon 
personal  property,  to  require  indemnity  in  all  cases  where 
the  ownership  of  the  property  to  be  seized  is  in  dispute 
or  doubt.  In  such  case,  if  the  writ  be  regular  upon  its 
face,  and  the  officer  acts  in  good  faith,  he  will  be  entitled 
to  reimbursement  of  all  damages  he  may  sustain,  should 
the  seizure  prove  to  be  a  trespass. 

The  remedy  upon  the  bond  is  equally  availing,  whether 
it  be  a  statutory  bond  or  a  voluntary  obligation  merely, 
but,  to  be  helcl  valid,  the  act  to  be  done  must  not  be  in 
contravention  of  a  statute  or  against  the  peace,  or  the 
policy  of  the  law. 

It  was  said  in  Stone  v.  Hooker j  9  Cow.  155,  *^  The  dis- 
tinction taken  between  promises  of  indemnity  that  are, 
and  those  which  are  not  void,  is  this:  if  the  act  directed 
or  agreed  to  be  done  is  known  at  the  time  to  be  a  trespass, 
an  express  promise  to  indemnify  would  be  illegal  and 
void;  but  if  it  was  not  known  at  the  time  to  be  a  tres- 
pass, the  promise  of  indemnity  is  a  good  and  valid 
promise." 

The  bond  under  consideration  cannot  be  considered  a 

statutory  bond,  for,  although  taken  under  color  of  office, 

no  statute  authorizes  a  sheriff  to  require  a  bond  under 

the  circumstances  of  this  case. 
Vol.  VI-8 
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The  point  to  be  oonsddered,  then,  is,  can  it  be  held  valid 
as  a  voluntary  obligation,  good  at  common  law? 

In  Hardesty  et  al.  v.  Price^  8  CoL  558,  it  was  remarked 
that  any  obligation  entered  into  volmitarily,  and  for  a 
good  consideration,  is  valid  at  common  law,  unless  it 
contravenes  the  policy  of  the  law,  or  is  repugnant  to 
some  provision  of  the  statute. 

It  is  contended  on  part  of  the  appellant  that  he  acted 
in  good  faith  in  the  execution  of  the  writ  of  attachment. 
We  are  of  opinion  that  this  proposition  is  not  supported 
by  the  facts  disclosed  by  the  record. 

The  writ  of  attachment  was  issued  by  a  justice  of  the 
peace,  and  was  directed  "To  any  constable  of  said 
county. ^^  This  was  in  conformity  with  sections  8  and  6 
of  an  act  entitled  ^^An  act  in  relation  to  attachments 
issued  out  ofjusticesf  courts.^    Laws  1879,  pp.  18,  19. 

The  act  provides  for  the  execution  of  the  writ  by  "fAe 
constable  to  whom  the  writ  is  delivered.^^ 

On  the  subject  of  the  execution  of  process,  Mr.  Crocker 
says:  "No  officer  can  execute  process  unless  it  is  directed 
to  him  for  service,  or  to  the  class  of  officers  to  which  he 
belongs."  In  treating  of  the  powers  and  duties  of  con- 
stables, he  says:  "They  alone  can  execute  process  from 
justices'  courts  in  civil  actions,  except  in  the  cases  where 
a  justice  may  depute  another  person  to  perform  such 
service.     Crocfeer  on  Sheriffs,  etc.  sees.  1025,  1019. 

Neither  the  act  of  1879,  to  which  reference  has  been 
made,  nor  any  other  statute  of  this  state,  authorizes  the 
execution  of  process  from  justices'  courts  in  civil  actions 
by  sheriffs,  or  their  deputies,  as  such. 

It  is  not  claimed  that  appellant  acted  in  any  other 
capacity  than  as  a  deputy  sheriff  in  the  transaction,  or 
that  he  had  any  other  warrant  for  his  conduct  than  the 
writ  in  question,  directed,  as  we  have  seen,  to  constables 
only. 

The  statute  in  relation  to  the  powers  and  duties  of 
sheriffs  provides,  inter  aiia^  that  "The  sheriff  in  person, 
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or  by  his  under-sheriflf  or  deputy,  shall  serve  and  execute 
according  to  law,  all  processes,  writs,  precepts  and  orders, 
issued  or  made  by  lawful  authority,  and  to  him  directed, 
and  shall  attend  upon  the  several  courts  of  record  held  in 
his  county."    General  Laws,  sec.  496. 

Had  the  writ  been  directed  to  the  sheriff  it  would  have 
been  in  violation  of  the  act  of  1879,  requiring  it  to  be 
directed  to  any  constable,  and  the  command  to  execute 
it  would  neither  have  conferred  power  nor  imposed  a 
duty  upon  the  sheriff  to  execute  it.  Such  a  command 
could  not  be  issued  by  lawful  authority.  But  the  writ 
having  been  properly  directed  to  a  different  class  of  oflft- 
.  cers  from  that  to  which  appellant  belongs,  his  attempt  to 
execute  it  was  wholly  inexcusable. 

The  writ  appears  to  have  been  regular  upon  its  face, 
and  in  the  hands  of  the  proper  officer  its  execution  would 
have  entitled  him  to  indemnity.  In  tbe  hands  of  the 
appellant,  however,  it  was  void  on  its  face,  and  afforded 
him  no  protection  whatever.  His  position  before  the 
court  is  the  same  as  if  the  seizure  had  been  made  with- 
out the  writ.  The  claim  of  good  faith,  and  that  no  wrong 
was  intended,  being  unsupported  by  anything  in  the 
recoi'd,  cannot  be  entertained. 

Everyone  is  presumed  to  know  the  statute  law  of  the 
state,  and  it  must  be  presumed  that  appellant  was  cogni- 
zant of  the  fact  that  he  was  about  to  commit  an  unlawful 
act  at  time  of  taking  the  indemnity.  He  occupies  the 
position  now,  therefore,  of  one  who  founds  his  course 
of  action  upon  an  illegal  act  known  to  be  such  when 
committed. 

Bonds  of  indemnity  executed  under  such  circumstances, 
being  against  the  peace,  and  policy  of  the  law,  are  illegal 
and  void.  1  Waterman  on  Trespass,  sec.  29;  Purple  v. 
Purple^  5  Pick.  226;  Cumpston  v.  Lambert^  18  Ohio,  81; 
Adams  V.  Jarvis^  4  Bing.  ^^\  Nelson  v.  Cooky  17  HI.  443. 

The  judgment  must  be  affirmed. 

Affirmed. 
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18ft  500  "^^  aYerznents  of  a  complaint  can  be  alone  looked  to  in  determining 

its  sufficiency.    It  must  state  a  cause  of  action  without  regard  to 
exhibits. 

Appeal  from  County  Court  of  Lake  County. 
The  case  is  stated  in  the  opinion. 
Mr.  L.  N.  Buck,  for  appellant. 
Mr.  A.  T.  Green,  for  appellee. 

Elbert,  C.  J.  The  code  requires  that  the  complaint 
shall  contain,  inter  cUiay  '^  a  statement  of  the  facts  consti- 
tuting the  cause  of  action."    ♦    «    ♦ 

The  averments  of  the  complaint  can  alone  be  looked  to 
in  determining  its  sufficiency. 

If  defective  for  want  of  material  allegations,  it  cannot 
be  aided  hj  reference  to  exhibits  made  a  part  of  it. 

The  complaint  must  state  a  cause  of  action  without 
regard  to  the  exhibits.  Deitz  et  at.  v.  Corwin  et  al.  35 
Mo.  377;  Bowling  v.  McFarlandy  38  Mo.  464;  Larimore 
V.  WdlSj  29  O.  St.  13;  Oebhard  v.  Oardner,  12  Bush, 
825;  HiU  v.  Barrett,  14  B.  Monroe,  67.  This  was  also 
the  rule  under  our  former  practice.  Buck  et  al.  v.  Fisher 
et  al.  2  CoL  185;  Chge  v.  Lewis,  68  HI.  QXS. 

The  amended  complaint  in  this  case  does  not  state  the 
facts  constituting  the  cause  of  action,  but  refers  to  the 
exhibit  therefor. 

Without  reference  to  the  exhibit  it  is  unintelligible. 
Even  if  the  exhibit  could  be  considered,  there  is  no  aver- 
ment that  the  amount  claimed  by  the  plaintiff  is  due  on 
the  contract  set  forth  in  the  exhibit. 

There  are  other  objections  to  the  relief  asked  and  in 
part  decreed,  but  they  need  not  be  considered. 

The  complaint  was  clearly  insufficient,  and  the  court 

'  erred  in  overruling  the  demurrer. 

Beversed. 
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Shackelford  v.  Ejng. 

Under  the  statate  (Laws  1879,  p.  22ff)  appeals  to  this  court  were  only 
aathorised  when  the  judgment  or  decree  appealed  from  was  final, 
and  amounted,  exclusive  of  costs,  to  the  sum  of  $20,  or  related  to  a 
franchise  or  freehold. 

Appeal  from  District  Court  of  Lake  County. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Shackelford  and  WAirE^  for  appellant. 

Beck,  J.  King  recovered  a  judgment  against  Ban- 
dolph  in  the  county  court  of  Lake  county  for  the  sum  of 
$280.  After  entry  of  this  judgment^  his  attorneys,  Berk- 
ley and  Shackelford,  filed  a  claim  against  it^  claiming  a 
Men  to  the  full  amount  of  the  judgment  on  account  of 
professional  services. 

The  judgment  was  collected  and  the  money  paid  into 
court.  King  then  appeared  by  another  attorney,  Stone, 
and  demanded  the  money,  regardless  of  the  lien  claim. 
It  was  finally  stipulated  in  writing  that  the  court  should 
determine  the  lien  claim  in  the  distribution  of  the  fund 
as  fully  as  if  a  bill  had  been  filed  to  enforce  it,  and  an 
issue  had  been  made  up  of  record. 

The  lien  claim  appears  to  have  been  assigned  in  the 
meantime  to  the  appellant  in  this  case,  J.  0.  Shackel- 
ford. 

As  the  result  of  the  adjudication  an  order  was  en- 
tered that  $50  of  the  amount  collected  on  the  judgment 
be  paid  to  Shackelford,  and  that  the  balance  thereof  be 
paid  to  Stone,  as  attorney  for  King. 

Shackelford  appealed  from  this  decree  to  the  district 
court  of  Lake  county. 

The  controversy  was  heard  at  the  May  term,  1880, 
Judge  Bowen  presiding,  when  it  was  adjudged  that 
Shackelford  was  entitled  to  receive  upon  his  lien  the  bal- 
ance of  the  fund  remaining  in  the  hapds  of  the  county 
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judge,  which  was  the  further  sum  of  $182;  and  it  was 
ordered  that  said  judge  pay  the  same  over  to  Shackelford 
in  five  days. 

At  the  succeeding  September  term  of  said  court,  Judge 
McMorris  presiding,  a  motion  was  filed  in  the  same  cause 
for  a  rule  upon  the  county  judge  to  show  cause  why  he 
should  not  obey  the  order  entered  at  the  May  term  of  the 
district  court,  and  pay  the  funds  in  his  hands  to  Shackel- 
ford. 

The  motion  was  denied  and  the  cause  ordered  to  be 
stricken  from  the  docket.  The  present  appeal  is  brought 
to  review  the  last-mentioned  rulings. 

It  is  clear  that  no  appeal  lies  for  this  purpose.  As  the 
law  stood  at  the  time  the  proceedings  complained  of  were 
had,  appeals  to  this  court  from  the  district  and  county 
courts  were  only  authorized  by  statute  when  the  judg- 
ment or  decree  appealed  from  was  final,  and  amounted, 
exclusive  of  costs,  to  the  sum  of  $20,  or  related  to  a  fran- 
chise or  freehold.     Laws  1879,  p.  226. 

Appellant  seems  to  have  prosecuted  this  appeal  on  the 
theory  that  the  denial  of  his  motion  at  the  September 
term  of  the  district  court,  and  the  order  of  Judge  Mc- 
Morris striking  the  cause  from  the  docket,  operated  to 
set  aside  the  decree  entered  at  the  May  term  of  said  coui't. 
This  is  incorrect.  Whatever  views  the  judge  may  have 
entertained  as  to  the  validity  of  the  decree  entered  by 
Judge  Bowen  at  the  May  term,  the  transcript  of  the  rec- 
ord contains  no  order  vacating  or  setting  it  aside. 

The  judge  merely  refused  to  enforce  the  decree.  The 
error  complained  of  cannot  be  corrected  in  this  manner. 

The  appeal  i^  dismissed  at  the  costs  of  the  appellant. 

Appeal  dismissed. 
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Thornb  v.  Ornauer. 

To  authorize  an  appeal  to  this  court  the  judgment  must  amount,  ex- 
clusive of  costs,  to  $20,  or  relate  to  a  franchise  or  freehold.  Join- 
der in  error  does  not  remove  the  objection. 

Appeal  from  County  Court  of  Lake  County. 
Messrs.  Haynes  and  Parks,  for  appellant. 
Messrs.  Charles  and  Dillon,  for  appellee. 

Per  Curiam:  The  county  court  dismissed  the  appeal 
from  the  justice  of  the  peace,  and  gave  judgdient  for  the 
costs. 

No  appeal  lies  to  this  court.  The  judgment  does  not 
amount,  exclusive  of  costs,  to  $20,  nor  does  it  relate  to 
a  franchise  or  freehold. 

Joinder  in  error  does  not  remove  the  objection,  as  con- 

sent  is  ineffectual  to  confer  jurisdiction.    Peabody  v. 

Thatcher,  3  CoL  275. 

Appeal  dismissed. 
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DusiNa  V.  Nemon. 

Under  the  statute  an  appeal  to  this  court  must  be  prayed  within  three 
days  after  the  time  of  rendering  the  judgment  or  entering  the  de- 
cree. The  pendency  of  a  motion  to  vacate  the  judgment  and  for 
a  new  trial  does  not  relieve  from  the  statutory  requirement 

Appeal  from  District  Court  of  Jefferson  County. 

Messrs.  Browne  and  Putnam,  for  plaintiff  in  error. 

Mr.  A.  H.  De  France,  for  defendant  in  error. 

Per  Curiam:  The  judgment  in  this  case  was  rendered 
and  entered  of  record  on  the  19th  of  April,  1881.  After- 
wards, and  on  the  same  day,  the  defendant  filed  his  mo- 
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tJon  to  vacate  the  judgment  and  for  a  new  trial.  This 
motion  was  heard  and  overruled  on  the  27th  of  April, 
1881,  when  the  defendant  prayed  an  appeal.  The  statute 
requu'es  that  the  appeal  be  prayed  within  three  days  after 
the  time  of  rendering  the  judgment  or  decree. 

The  appeal  in  this  case  was  not  prayed  until  nine  days 
after  the  rendition  of  the  judgment,  and  was  not  in  time. 
The  pendency  of  the  defendant's  motion  to  vacate  the 
judgment  and  for  a  new  trial  did  not  relieve  him  from 
the  statutory  requirement.    Freas  v.  Totmisend^  1  Col.  87. 

The  motion  to  dismiss  the  appeal  must  be  allowed. 

Appeal  dismissed. 


Abeyta  et  al  t.  Lynch. 

That  which  is  apparent  to  the  court,  and  appears  from  a  necessaiy  im- 
plication out  of  the  record,  may  be  regarded  the  same  as  if  ex- 
pressly recited. 

Appeal  from  District  Court  of  Las  Animas  County. 
Mr.  WiiJiABD  Teller,  for  the  motion. 

Mr.  S.  S.  Wallace,  contra. 

Elbebt,  C.  J.  This  is  a  motion  to  dismiss  the  appeal 
on  the  ground  that  the  record  does  not  show  that  an  ap- 
peal was  prayed  or  granted  in  the  court  below. 

It  is  true  there  is  no  formal  entry  that  an  appeal  was 
prayed  or  granted,  but  it  is  apparent  that  such  must  have 
been  the  fact.  The  defendant  asked  time  in  which  to  file 
an  appeal  bond.  This  involved  a  prayer  for  an  appeal 
The  court  granted  time  in  which  to  fiOle  an  appeal  bond, 
and  fixed  the  amount  of  the  bond.  This  involved  an 
allowance  of  the  appeal. 
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This  is  a  case  where,  we  think^  that  which  is  apparent 
to  the  court,  and  appears  from  a  necessary  implication  out 
of  the  record,  may  be  regarded  the  same  as  if  expressly 
recited.    The  motion  to  dismiss  is  overruled. 


Miller  et  al.  v.  Taylor  et  al. 

1.  It  Is  an  elementary  principle  that  the  law  permita  no  person  to 
profit  by  his  own  wrong;  auoid  he  that  prevents  a  thing  being  done 
shall  not  ayail  hims^  of  the  non-performance  he  has  oooaaioned. 

8.  The  role  that  a  decree  or  judgment  will  not  be  disturbed  unless 
manifestly  against  the  weight  of  evidence,  does  not  obtain  when 
the  testimony  is  taken  befoce  a  referee.  In  such  case  this  court 
will  examine  the  entire  record  with  a  view  to  a  just  determinatioo. 

Appeal  from  District  Court  of  Lctke  CowfUy. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Mr.  J.  W.  Mullahey  and  Mr.  Q.  G.  Whtee,  for  appel- 
lants. 

Messrs.  Charles  and  Dhjjon  and  Mr.  M.  J.  Forhak^ 
for  appellees. 

Elbert,  C.  J.  This  action  was  brought  under  the 
provisions  of  section  10^  chapter  48^  Greneral  Laws.  By 
that  section  the  district  court  is  clothed  with  power  to 
issue  "writs  of  injunction  for  affirmative  relief,  having 
the  force  and  effect  of  a  writ  of  restitution,  restoring  any 
person  or  persons  to  the  possession  of  any  mining  prop* 
erty  or  premises  from  which  he  or  they  may  have  been 
ousted  by  fraud,  force  or  violence,  or  from  which  he  or 
they  are  kept  out  of  possession  by  threats  or  by  words  or 
actions  which  have  a  natural  tendency  to  excite  fear 
or  apprehension  of  danger,  or  whenever  such  possession 
was  taken  from  him  or  them  by  entry  of  the  adverse  party 
on  Sunday  or  a  legal  holiday,  or  while  the  party  in  pos- 
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session  was  temporarily  absent  therefrom."  General 
Laws,  510. 

The  plaintiffs,  by  their  complaint,  asked  to  be  restored 
to  the  occupancy  and  possession  of  the  "Venture  lode,'* 
of  which  they  alleged  the  defendants  had  dispossessed 
them  by  fraud,  force  and  violence,  and  by  threats  of 
shooting  and  killing. 

A  demurrer  interposed  by  the  defendants  to  the  com- 
plaint was  overruled  by  the  court,  and  this  is  assigned  as 
error. 

In  support  of  this  assignment  it  is  urged  that  the  com- 
plaint does  not  show  a  compUance  with  the  statutes  re- 
specting the  location,  marking  and  recording  of  mining 
claims. 

(1)  That  it  does  not  allege  that  a  discovery  shaft  was 
sunk  upon  the  lode  "  to  the  depth  of  at  least  ten  feet  from 
the  lowest  point  of  the  rim  of  such  shaft  at  the  surface.*' 

(2)  That  it  does  not  allege  that  the  surface  boundaries 
were  marked  by  the  locators  as  required  by  law. 

It  is  an  elementary  principle  that  the  law  permits  no 
person  to  profit  by  his  own  wrong.  The  rule  that  he  who 
prevents  a  thing  being  done  shall  not  avail  himself  of 
the  non-performance  he  has  thus  occasioned,  is  but  an 
application  of  the  general  principle.  Broom's  Leg.  Max. 
279-282. 

The  complaint  alleges  that  on  or  about  the  29th  day  of 
April,  1879,  certain  of  the  plaintiffs  entered  upon  the  prem- 
ises described,  '*  explored  the  same,  and  discovered  the 
outcrop  and  apex  of  a  body  of  mineral-bearing  rock  in 
place,  and  thereupon  proceeded  to  sink  a  discovery  shaft 
to  a  depth  of  ten  feet  below  the  lowest  part  of  the 
vein  at  the  surface,  thereby  to  remove,  disclose  and  expose 
a  well-defined  vein  of  mineral  rock  in  place,  which  was 
not  previously  known  to  exist,  the  same  being  a  gold  and 
silver-bearing  vein,  and  other  precious  metals. 

*'  And  thereupon,  and  upon  said  day,  they  posted  at 
paid  point  of  discovery,  a  plain  sign  or  notice  containing 
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the  name  of  the  lode,  to  wit:  'The  Venture  lode/  the 
names  of  the  locators,  to  wit:  Alexander  McArthur,  James 
T.  Bawlings,  Sidney  Goldsborough  and  Lewis  C.  Golds- 
borough,  and  the  date  of  discovery,  to  wit:  April  29,  A. 
D.  1879. 

"  That  on  the  20th  day  of  May,  A.  D.  1879,  as  they  were 
proceeding  to,  and  actually  sinking  their  discoveiy  shaft 
to  a  depth  of  ten  feet  from  the  lowest  part  of  the  rim  at 
the  surface,  they  having  sunk  the  same  at  that  time  to 
the  depth  of  seven  feet,  the  said  defendants,  aided  and 
assisted  by  one  Charles  Stanton,  who  represented  himself 
as  a  deputy  sheriff,  and  authorized  by  law  to  eject  said 
locators,  he  and  said  plaintiff  being  aided  and  abetted  by 
other  whose  names  are  unknown  to  plaintiffs,  and  all  be- 
ing heavily  armed  with  revolvers,  did  by  fraud,  force  and 
violence,  and  by  threats  to  shoot  said  locators  should  they 
refuse  to  cease  working  on  said  discovery  shaft,  oust  and 
drive  them  from  said  discovery  shaft,  and  have  ever  since, 
by  threats  to  shoot  and  kill  said  locators  and  said  plaint- 
iff M.  J.  Forhan,  prevent  and  intimidate  them  from 
entering  upon  said  premises  or  further  sinking  their  dis- 
covery shaft  on  said  premises. 

^^  That  by  threats  of  shooting  and  killing  said  locators 
for  entering  upon  said  premises,  the  said  defendants  pre- 
vented and  deterred  said  McArthur,  James  T.  Bawlings, 
Lewis  C.  Goldsborough  and  Sidney  Goldsborough  from 
entering  in  or  upon  said  premises  for  the  purpose  of 
marking  the  surface  boundaries  of  said  Venture  lode 
with  six  substantial  posts  as  required  by  law." 

The  demurrer  admitted  the  truth  of  these  allegations, 
and  they  sufficiently  explain  why  the  shaft  was  not  sunk 
the  statutory  depth  and  the  boundaries  marked  as  required 
by  law. 

Having  ousted  the  plaintiffs  of  their  possession  before 
the  expiration  of  the  time  within  which  these  statutory 
requirements  were  to  be  complied  with,  and  having  pre- 
vented a  compliance  by  threats  to  shoot  and  kill,  the  law 
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would  be  weak,  indeed,  did  it  permit  them  to  aJlegQ  a 
non-performance  occasioned  by  their  own  illegal  conduct. 

The  same  considerations  apply  to  the  objections  made 
to  the  certificate  of  location.    The  complaint  allies: 

That  after  ousting  said  locators,  the  said  defendants,  in 
the  absence  of  said  locators,  fraudulently,  and  by  force 
and  violence,  proceeded  to  sink  a  discovery  shaft  on  said 
premises,  and  marked  the  boundaries  of  said  Venture 
lode  by  six  substantial  posts  hewed  on  the  sides  in  toward 
the  claim,  and  sunk  in  the  gix)und,  one  at  each  comer 
and  one  at  the  center  of  each  side  line,  each  stake  being 
marked  and  indicating  the  position  it  occupied  and  the 
place  it  marked  on  the  boundary  of  said  claim;  and  while 
said  locators  were  prevented  from  surveying  said  bound- 
aries, or  otherwise  marking  them  by  the  threats  and  vio^ 
lence   of   said  defendants  and   their   employees,    said 
defendants  did  cause  to  be  made  out  and  recorded  in  the 
office  of  the  clerk  and  recorder  of  deeds  of  said  Lake 
county  a  location  certificate  of  said  Venture  lode  con- 
taining the  name  of  the  lode,  to  wit,  "The  Venture,'* 
the  names  of  the  pretended  locators,  to  wit,  Amos  G. 
Miller,  Hart  Sherwood,  Milton  Charles  and  L.  G.  Smith, 
the  date  of  their  supposed  discovery,  the  date  of  their 
supposed  location,  etc. 

And  thereupon,  and  as  soon  as  it  was  possible  for  them 
so  to  do,  the  said  Alexander  McArthur,  James  T.  Baw- 
lings,  Sidney  Goldsborough  and  Lewis  C.  Goldsborough, 
accepted  and  adopted  the  marking  of  the  boundaries  of 
said  claim  so  by  said  defendants  made,  and  the  descrip- 
tion by  them  in  the  certificate  of  location  so  inserted  and 
filed  in  the  office  of  the  recorder  of  deeds  of  said  Lake 
county,  a  location  certificate  for  said  "Venture  lode," 
containing  the  name  of  the  lode,  to  wit:  "The  Venture," 
the  names  of  the  locators,  to  wit:  Alexander  McArthur, 
James  T.  Bawlings,  Sidney  Gk)ldsborough  and  Lewis  C. 
Gbldsborough;  the  date  of  discovery,  to  wit:  April  29, 
1879;  the  date  of  location,  to  wit:  the  1st  day  of  July, 
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A.  D.  1879,  and  the  number  of  feet  in  length  claimed  on 
each  side  of  the  discovery  shaft,  and  the  said  Venture 
lode  was,  when  thus  located  and  marked,  of  the  follow- 
ing size  and  dimensions,  to  wit:  fifteen  hundred  feet  in 
length,  hj  three  hundred  feet  in  breadth. 

We  see  no  good  reason  why  the  plaintiffs  might  not, 
under  the  circumstances,  adopt  the  survey  and  marking 
of  the  lode  by  the  defendants  as  their  own. 

However  this  may  be,  it  is  enough  that  whatever  in- 
firmity attaches  to  the  certificate  of  location  grew  out  of 
the  illegal  conduct  of  the  defendants,  and  they  are  pre- 
cluded from  urging  it. 

The  demurrer  was  properly  overruled. 

The  second  and  third  assignments  resolve  themselves 
into  the  proposition  that  the  findings  and  decree  of  the 
court  below  are  not  warranted  by  the  evidence. 

The  testimony  iii  this  case  was  taken  before  a  referee, 
and  the  rule  that  a  decree  or  judgment  will  not  be  dis- 
turbed unless  manifestly  against  the  weight  of  evidence 
does  not  obtain. 

The  opportunity  which  the  jury,  or  the  nisi  prius  court, 
when  the  trial  is  to  the  court,  has  to  judge  of  the  credi- 
bility of  witnesses  by  their  appearance  on  the  stand  and 
their  general  manner  of  testifying,  supplies  the  reason 
for  the  rule. 

Where  the  testimony  of  witnesses  is  taken  before  a 
master  or  referee  no  such  opportunity  is  afforded,  and 
the  rule  ceases  with  the  reason  for  it. 

It  becomes  our  duty  in  such  case  to  examine  the  entire 
record,  sift  and  weigh  all  the  evidence  with  a  view  to  a 
just  determination,  uninfluenced  by  the  proposition  that 
the  court  below  had  superior  opportunities  to  judge  of 
the  credibility  of  witnesses.  Jackson  et  ux.  v.  AUen^ 
4  CoL  268. 

As  is  usual  in  cases  of  this  character,  there  is  much 
conflict  of  testimony. 

This  conflict  chiefly  concerns  the  disposition  made  of 
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the  mining  claims  called  the  "Venture  "  and  **  Immense  ^ 
lodes  on  the  29th  of  April,  1879. 

The  answer  of  the  defendants  concedes  that  prior  to 
that  date  the  two  claims  named  were  held  by  McArthur, 
RawUngs,  Sidney  Goldsborough,  Lewis  C.  Qoldsborough, 
Miller  and  Sherwood  in  common,  each  owning  an  undi- 
vided one-sixth  interest.  Upon  the  29th  of  April  the 
defendants  allege  an  exchange  upon  the  part  of  Miller 
and  Sherwood  of  their  interests  in  the  Immense  lode  for 
the  interests  of  McArthur,  Rawlings,  S.  and  L.  0.  Golds- 
borough  in  the  Venture  lode. 

Having  conceded  the  original  interest  of  the  plaintiffs 
named,  it  was  for  the  defendants  to  show  the  alleged 
exchange  by  a  preponderance  of  testimony.  This  they 
have  failed  to  do.  On  the  other  hand,  we  think  there  is 
a  clear  preponderance  of  evidence  in  favor  of  the  claim 
made  by  the  plaintiffs  that  at  the  date  named  the  agree- 
ment was  that  the  plaintiffs  should  do  the  assessment 
work  on  the  Immense,  and  the  defendants  the  assess- 
ment work  on  the  Ventui^e. 

Again,  the  admitted  facts  of  the  case  show  that  the 
Venture  lode  was  much  the  more  valuable  lode  of  the 
two,  and  so  known  and  thought  to  be  by  reason  of  assays 
at  the  date  of  the  alleged  exchange. 

The  theory  of  the  defendants,  therefore,  is  not  a  little 
embarrassed  by  the  improbability  which  attaches  to  it. 
It  is  possible  that  the  plaintiffs  exchanged  a  two-sixth 
interest  in  a  valuable  mine  for  a  one-sixth  interest  in  one 
much  less  valuable,  but  it  is  scarcely  probable. 

Such  an  unequal  transaction  would  need  explanation. 
The  explanation  offered  by  the  defendants  is  that  the  as- 
sessment work  had  been  done  on  the  Immense  lode  at 
the  date  of  the  exchange. 

This  is  not  supported  by  the  record.  So  far  as  we  have 
been  able  to  ascertain,  but  little  work  had  been  done  at 
the  date  of  the  alleged  exchange. 

Bespecting  the  allegations  of  force  and  frauds  we  think 
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it  sufficiently  appears  that  the  defendants  employed  both 

in  gaining  possession  of  the  mine. 

A  cai-ef  ul  examination  of  the  record  leads  us  to  believe 

that  the  decree  of  the  court  below  is  supported  by  the 

weight  of  evidence,  and  did  substantial  justice  between 

the  parties.    It  is  therefore  affirmed. 

Affirmed. 


LmDicoAT  V.  Treglown  et  al. 

1.  Wiien  an  administrator  oommits  devastavit  and  absconds,  the  proper 

remedy  is  upon  his  bond. 

2.  To  make  nse  of  legal  pleadings  to  attribute  corrupt  motives  to  the 

ofiScers  of  a  court,  and  to  insinuate  a  conspiracy  between  the  judge, 
parties  and  opposing  counsel  to  defeat  justice,  without  a  founda- 
tion in  fact  clearly  appearing,  is  an  abuse  of  the  privilege  of  an  at- 
torney deserving  severe  rebuke. 

%.  Under  the  statute  (General  Laws,  sec.  2830)  letters  of  administration 
shall  issue  out  of  the  county  wherein  the  intestate  resided  next 
previous  to  his  death. 

4.  In  cases  where  the  general  equity  powers  of  the  district  court  are  in- 
voked to  oust  a  county  court  of  jurisdiction  in  matters  of  probate 
and  administration  of  estates,  the  district  court  will,  if  it  assume 
jurisdiction,  look  to  the  facts  alleged  and  proved,  not  to  the  prayer 
for  relief. 

Error  to  District  Court  of  Clear  Creek  County. 

The  case  is  stated  in  the  opinion. 

Mr.  W.  T.  Hughes,  for  plaintiff  in  error. 

Messrs.  Moreison  and  Fillhjs,  for  defendants  in  error. 

Stone,  J.  The  relief  prayed  for  by  complainant  in  the 
court  below  is  that  the  proceedings  of  the  county  court 
of  Clear  Creek  county  relating  to  the  administration  of 
the  estate  of  Joseph  Ldddicoat,  deceased,  be  declared  null 
and  void,  and  that  the  district  court  "  take  charge  of 
said  estate  and  cause  it  to  be  administered  in  pursuance 
of  law.'^ 
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Tvro  successive  judges  of  the  said  county  courts  two 
successive  adininistrators  of  the  estate,  one  person  to 
whom  a  sum  of  money  is  alleged  to  have  been  paid  out 
of  the  estate  funds,  and  two  attorneys  acting  in  the  mat- 
ter of  the  estate  in  the  county  court,  are  made  co-defend- 
ants in  the  suit. 

The  basis  of  the  relief  sought  is  the  alleged  misman- 
agement, mal-administration  and  waste  of  the  estate  by 
the  administrators  respectively,  the  imputed  connivance 
therein  of  the  county  judges  and  the  attorneys  named, 
and  that  the  county  judge  and  administrator  having 
charge  of  said  estate  neglect  and  refuse  to  proceed  to  a 
final  settlement  of  the  estate,  and  to  make  distribution 
thereof  to  the  plaintiff  as  sole  heir  of  the  deceased. 

To  the  complaint  a  demurrer  was  interposed  setting  up 
numerous  objections,  the  substance  of  which  is  that  no 
facts  are  set  forth  sufficient  to  warrant  the  court  in 
granting  the  relief  prayed  for.  The  demurrer  was  sus- 
tained by  the  court,  and  the  cause  dismissed,  and  the  error 
assigned  is  to  the  judgment  of  dismissaL 

If  it  be  true,  as  is  partly  alleged  and  partly  stated  in- 
f erentially  in  the  complaint,  that  nearly  six  years  ago  the 
deceased  died  possessed  of  an  estate  worth  $3,000,  consist- 
ing entirely  of  personal  property,  without  a  single  cred- 
itor, leaving  neither  widow  nor  child,  and  but  a  single 
heir  to  the  estate,  his  father,  the  plaintiff,  residing  in 
England;  that  an  administrator  was  appointed  and  en- 
tered upon  his  duties  within  ten  days  after  his  intestate 
deceased,  and  that  after  the  lapse  of  nearly  three  years  — 
up  to  the  time  of  filing  the  complaint  herein  —  only 
about  $900  of  the  assets  of  the  estate  were  left  remain- 
ing in  the  hands  of  the  administrator,  and  that  the  heir 
could  not  get  a  distribution  of  even  this  remnant;  and  if  it 
were  further  true  that  the  plaintiff  and  his  attorney  were 
all  this  time  attempting  to  procure  through  the  court  and 
its  officers  a  settlement  of  the  matter  of  the  estate  by 
proper  steps,  which  were  unavailing,  it  would  be  a  sad 
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reflection  upon  the  efficiency  and  fidelity  of  the  court,  or 
the  administrator,  or  both,  who  were  charged  by  the  law 
with  so  important  and  responsible  a  trust  as  the  prompt 
and  just  disposition  of  the  estate  of  the  dead. 

And  if  it  were  still  fiurther  a  fact,  as  is  insinuated  in 
the  complaint,  and  insisted  in  argument,  that  all  the 
parties  defendant  were  more  or  less  conniving  at  delay 
in  the  administration,  waste  of  the  estate,  and  withholding 
information  respecting  the  matter  from  the  plaintiff  and 
his  attorney,  in  the  face  of  proper  efforts  on  the  part  of 
the  latter  to  close  up  the  administration,  such  a  state  of 
affairs  would,  beyond  question,  warrant  the  intervention 
of  another  tribunal,  competent  and  wiUing  to  administer 
justice  in  the  premises. 

But  the  complaint  fails  to  state  sufficient  facts  from 
which  such  a  complete  history  of  wrong  can  be  reasonably 
inferred.  It  does  show  an  apparently  unreasonable  delay 
in  the  settlement  of  a  personal  estate,  without  creditors  or 
contention  of  heirs.  It  also  shows  unaccountable  expense 
of  administration  or  loss  of  assets,  unless  the  value  of  the 
estate  was  overestimated  at  the  time  letters  of  adminis- 
tration were  granted. 

But  there  is  no  such  averment  of  facts  as  to  show  that 
due  diligence  was  used  by  the  complainant;  or  in  other 
words,  it  is  not  made  to  appear  that  complainant  took  all 
the  proper  steps  to  assert  his  rights,  much  less  to  exhaust 
his  remedies,  in  the  county  court.  It  is  rather  vaguely 
alleged  in  the  complaint,  that  he,  at  certain  times,  '^re- 
quested the  administrator  to  settle  up  the  estate;"  that  he 
has  proposed  a  distribution  to  the  heirs;  that  no  sufficient 
inventory,  reports  or  exhibits  have  been  made  by  the  ad- 
ministrator, wherefore  plaintiff  cannot  obtain  satisfactory 
information  of  the  condition  of  the  estate,  etc. ;  but  it  is 
not  averred  that  a  single  citation  has  ever  been  demanded 
or  asked,  to  compel  the  administrator  or  other  person 
having  assets,  or  owing  the  estate,  to  appear  and  account, 

answer  under  oath,  report,  or  pay  into  court  any  money  or 
Vol.  VI-4 
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proceeds  withheld,  nor  has  any  suit  or  other  compulsory 
process  been  commenced  or  invoked  to  make  good  any  of 
the  alleged  deficiencies  or  defaults  of  the  administrator's 
securities,  or  persons  hable  to  the  estate.  It  is  alleged 
that  the  first  administrator  committed  devastavit  of  the 
estate  and  then  absconded  to  parts  unknown.  If  so,  the 
proper  remedy  for  his  liabiUty  is  upon  his  bond,  and  there 
is  no  showing  that  this  cannot  be  obtained  under  the 
ample  provisions  of  the  law  for  such  cases. 

It  is  insisted  in  argument  by  counsel  for  plaintiff  that- 
the  county  court  was  without  jurisdiction  by  reason  of 
the  residence  of  the  deceased  at  and  previous  to  his  death 
in  the  county  of  Summit,  but  this  objection  is  not  so  set 
out  in  the  complaint  as  to  properly  raise  the  question  for 
consideration.  The  petition  for  letters  of  administration 
recites  that  "Joseph  liddicoat,  late  of  said  county  "  (Clear 
Creek),  "departed  this  life  about  the  29th  of  November, 
1876."  It  is  not  stated  in  what  county  the  death  oc- 
curred, nor  in  what  county  the  estate  was  situate  at  the 
time  the  letters  of  administration  were  applied  for.  Our 
statute  (Qeneral  Statutes,  sec.  2830)  provides  that  as  to 
residents  of  the  state  "letters  of  administration  shall 
issue  out  of  the  county  court  of  the  county  wherein  the 
intestate  resided  next  previous  to  his  death." 

In  the  case  of  Becket  v.  Selover,  T  Cal.  233,  the  court, 
in  construing  the  California  statute  which  declared  that 
"  administration  shall  be  granted  first  in  the  county  of 
which  the  deceased  was  a  resident  at  or  immediately  pre- 
vious to  his  death,"  it  was  held  that  while  the  death  and 
the  county  wherein  it  occurred  were  jurisdictional  facts 
which  must  appear  in  the  petition  for  letters  of  adminis- 
tration, yet  the  averment  in  the  petition  describing  the 
deceased  as  "late  a  resident  of  San  Francisco  county,'^ 
was  of  equivalent  meaning  with  the  statutory  words^ 
and  therefore  sufficient. 

WhUe,  for  the  reason  above  stated,  we  are  not  called 
upon  to  determine  this  question  here,  we  may  as  well 
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say  in  passing,  that  it  would  seem,  upon  the  above  au- 
thority, that  sufficient  was  set  out  in  the  application  for 
letters  in  this  case  to  warrant  the  county  court  in  assum- 
ing jurisdiction. 

It  is  to  be  regretted  that  counsel  for  plaintiff  has  seen 
fit  in  his  complaint  to  predicate  in  a  great  measure  the 
rehef  sought  upon  mere  beUef  and  insinuations  of  per- 
sonal ill-feeling  between  himself  and  the  judge  of  the 
county  court.  To  make  use  of  legal  pleadings  in  attrib- 
uting corrupt  motives  to  the  officers  of  the  court,  and  to 
insinuate  a  course  of  conspiracy  between  the  judge,  the 
administrator  and  the  attorneys  on  the  othef  side  to  de- 
feat justice,  without  a  foundation  in  fact  clearly  appear- 
ing, is  an  abuse  of  the  privilege  of  an  attorney  deserving 
severe  rebuke. 

The  complaint  falls  far  short  of  specifically  setting  out 
facts  sufficient  to  show  that  the  relief  to  which  the  com- 
plainant is  entitled  could  not  be  afforded  by  the  court 
which  already  has  jurisdiction  of  the  subject  matter. 

Whether  our  district  courts  are  vested  with  original 
jurisdiction  to  administer  upon  the  estates  of  deceased 
persons,  except  in  the  particular  cases  specified  in  our 
statute,  is  a  question  we  need  not  determine.  If  it  be 
conceded  that  the  district  court,  under  its  general  equity 
powers,  could  grant  relief  such  as  is  herein  prayed  for, 
and  that  upon  a  proper  showing  might  be  called  upon  to 
afford  both  equitable  and  legal  rehef  when  the  inferior 
tribunal  either  cannot  or  wiU  not  act,  yet  it  is  only  when 
such  a  case  is  presented,  or  to  avoid  multipUcity  of  suits^ 
that  the  district  court  will  summarily  oust  the  coimty 
court  and  supersede  its  appropriate  jurisdiction  touching 
matters  of  probate  and  administration  of  estates.  Walker 
V.  Cheever,  35  N.  H.  839;  Freeland  v.  Dazey^  25  HI.  296; 
Deck  V.  Oerke,  12  Cal.  433;  1  Story's  Eq.  sec.  543.  And 
in  all  such  cases  the  court  will  look  to  the  facts  alleged 
and  proved,  and  not  to  the  prayer  for  reUef .  Pomeroy^s 
Bemedies,  sec.  84. 
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For  these  reasons  the  demurrer  was  rightfully  sustained, 
and  the  judgment  of  the  district  court  will  be  affirmed. 

Affirmed. 

\)Ax.  Justice  Beck  having  presided  at  the  hearing  of 
this  case  in  the  court  below,  took  no  part  in  this  decision.] 
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-^!~^1  '     1.  InstmctionB  are  never  to  be  given  except  upon  some  state  of  facts 
f38     320  disclosed  by  the  evidence  in  the  case. 

2.  After  a  cause  has  gone  to  the  jury,  a  plaintiff  cannot  interpose  and 

recover  upon  a  new  cause  of  action  by  means  of  an  instruction. 

Error  to  District  Court  of  Clear  Creek  County. 
The  case  is  stated  in  the  opinion. 

Mr.  W.  T.  Hughes,  for  plaintiff  in  error. 

Messrs.  Morrison  and  Fnjjus,  for  defendants  in  error. 

Stone,  J.  Plaintiff  Lawson  sued  the  defendants  be- 
fore a  justice  of  the  peace  to  recover  unliquidated  dam- 
ages for  alleged  injury  to  a  team  of  horses  let  to 
defendants  for  the  purpose  of  a  trip  from  Gteorgetown  to 
Leadville  and  return. 

The  summons  issued  out  of  the  justice's  court  com- 
manded the  defendants  to  appear  'Ho  answer  to  the 
complaint  of  Alexander  Lawson  for  damages  for  injuries 
done  a  team  of  horses  let  by  him  to  you;  for  a  failure  to 
pay  him  a  certain  demand,  not  exceeding  $300,  for  said 
trespass." 

The  transcript  of  the  justice  recites  that  at  the  trial  the 
plaintiff  stated  that  his  demand  was  ^^  for  damages  done 
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a  team  hired  to  defendants,  and  damages  laid  at  $300;" 
that,  upon  hearing  the  evidence,  the  court  found: 

Ist.  That  defendants  hired  of  plaintiff  a  team  to  go  to 
Leadville. 

2d.  That  in  making  the  trip  they  over-drove  and 
crueUy  used  the  team,  and  damaged  the  same  at  least 
$50. 

3d.  That  the  defendants  knew  the  condition  of  the 
team,  "and  the  extent  they  were  suffering  during  the 
trip;"  and  the  judgment  is  then  set  out  as  follows: 
"Wherefore  the  court  adjudges  that  the  defendants 
acted  wilfully  in  the  premises;  that  they  pay  to  the 
plaintiff  damages  in  the  sum  of  $50,  and  the  costs  of  the 
suit,  and  that  execution  issue  therefor;  and  that  in  de- 
fault of  payment  of  the  same,  the  bodies  of  defendants 
be  taken  and  held  in  satisfaction  of  said  damages  and 
costs." 

Defendants  appealed  to  the  district  court,  where  the 
case  was  tried  by  jury  and  verdict  rendered  for  the  de- 
fendants. To  reverse  the  judgment  entered  upon  said  ver- 
dict, the  principal  errors  assigned  are  in  the  giving  and 
refusing  certain  instructions  by  the  court. 

In  respect  to  the  assignment  of  error  in  the  exclusion 
of  testimony,  the  plaintiff  was  not  prejudiced  thereby, 
since  ample  testimony  was  heard  on  both  sides  touching 
the  condition  of  the  team,  before,  during  and  after  the 
trip. 

The  following  instruction  asked  by  the  plaintiff  was 
refused  by  the  court:  "  Should  you,  from  the  evidence, 
believe  that  the  defendants'  treatment  of  either  of  the 
horses  amounted  to  cruel  and  torturous  usage,  then 
you  are  at  Uberty  to  award  exemplary  damages,  or 
*  smart  money,'  the  object  of  which  is  to  allow  more 
than  the  ax^tual  damages,  and  thus  impose  a  punishment 
for  acts  of  cruelty,  and  torture  to  beasts.  The  allowance 
of  exemplary  damages,  as  well  as  the  amount,  rests  in 
the  discretion  of  the  jury." 
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There  is  nothing  whatever  in  the  testimony  to  warrant 
the  giving  of  this  instruction.  No  cruel  treatment  was 
shown,  and  instructions  are  never  to  be  given  except 
upon  some  state  of  facts  disclosed  by  the  evidence  in  the 
case. 

Another  instruction  refused  and  complained  of  is:  ^^If 
the  jury  believe,  from  the  evidence,  that  the  team  was 
put  to  any  other  or  greater  use  or  service  than  that  for 
which  it  was  hired,  that  the  defendants  are  liable  for  any 
injury  that  may  have  been  occasioned  to  the  team  by 
such  extra  use  and  service." 

This,  like  the  other  instruction,  is  not  based  upon  any 
evidence  in  the  case,  and  was  properly  refused. 

Another  instruction  refused  is  as  follows:  *' The  court 
instructs  the  jury  on  the  part  of  the  plaintiff,  that  if, 
from  the  evidence,  they  believe  that  defendants  hired  a 
team  of  plaintiff  to  take  a  trip,  and  that  the  hire  of  the 
team  was  agreed  upon,  and  the  price  fixed  at  $3  per  day, 
and  that  such  price  has  not  been  paid,  or  paid  only  in 
part,  then,  and  in  that  case,  the  plaintiff  should  have 
judgment  for  any  amount  that  so  remains  due  and 
unpaid." 

There  was  no  error  in  refusing  this  instruction.  The 
summons  gave  the  defendants  notice  to  answer  to  a 
claim  for  injury  to  the  property  of  the  plaintiff;  nothing 
more.  The  transcript  of  the  justice's  proceedings  fails 
to  show  that  the  plaintiff,  upon  trial  therein,  based  his 
claim  upon  anything  aside  from  this  alleged  injury.  The 
justice  in  his  findings  makes  no  allusion  to  the  terms  of 
the  hiring,  the  contract  price  for  the  use  of  the  team,  nor 
of  any  sum  paid  or  balance  due  therefor,  and  the  judg- 
ment is  rendered  solely  for  damages  for  wilful  injury  to 
the  team. 

At  the  trial  in  the  district  court  it  does  not  appear  that 
notice  was  in  any  way  given  to  defendants  that  they  were 
called  upon  to  defend  to  any  other  or  further  claim  than 
that  of  plaintiff  in  the  justice's  court. 
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After  a  cause  has  gone  to  the  jury  a  plaintiff  cannot 
interpose  and  recover  upon  a  new  cause  of  action  by 
means  of  an  instruction. 

The  giving  of  the  following  instruction  on  behalf  of 
defendants  is  also  assigned  for  error:  "The  court  in- 
structs the  juiy  that  the  $9  for  three  extra  days  is  not 
«ued  for,  and  cannot  be  recovered  in  this  case."  After 
what  we  have  said  respecting  the  preceding  instruction, 
it  follows  that  there  was  no  error  in  the  giving  of  this 
last  one. 

We  think  the  verdict  was  fully  warranted  by  the  evi- 
dence in  the  case,  and,  perceiving  no  error  in  the  record, 
the  judgment  of  the  court  below  is  affirmed. 

Affirmed. 

[Mr.  Justice  Beck,  having  presided  at  one  of  the  trials 
of  this  case  in  the  district  court,  took  no  part  in  this 
decision.] 
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1«  In  an  action  by  a  widow  against  the  administrator  of  her  deceased  I  6  M 
husband,  the  plaintiff  proposed  to  testify,  of  her  own  motion,  that  n^  ^^ 
certain  property  sold  in  the  life-time  of  her  husband  belonged  to  her; 
that  she  consented  to  the  sale,  and  permitted  the  husband  to  take 
the  money,  with  the  understanding  that  he  was  to  reinvest  it  in 
another  homestead,  which  was  to  belong  to  her,  but  which  was 
never  done.  Hetd,  that  under  section  2,  chapter  104,  General  Laws, 
such  testimony  is  specifically  prohibited. 

&  Under  the  statutes  of  this  state  the  wife  may  hold  an  absolute  legal 
estate  as  free  from  the  common  law  rights  of  her  husband  as  if  she 
were  unmarried;  as  to  her  separate  estate,  she  has  no  husband. 

8.  The  receipt  by  the  husband  of  proceeds  or  income  of  the  wife's  estate 
is  presumably  in  the  character  of  agent,  and  if  he  claim  the  same 
as  a  gift  or  legal  transfer,  the  burden  is  on  him  to  establish  his 
claim  by  evidence,  and  in  no  other  mode  of  treating  the  subject  can 
the  intent  and  purpose  of  the  statute  be  carried  out. 

Error  to  County  Court  of  Arapahoe  County. 
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The  facts  are  sufficiently  stated  in  the  opinion. 

Mr.  J.  Q.  Charles,  for  plaintiff  in  error. 

Messrs.  Benedict  and  Phelps,  for  defendant  in  eiTor. 

Beck,  J.  The  first  question  presented  for  our  consid- 
eration by  this  recoi-d  arises  upon  the  refusal  of  the  court 
below  to  permit  the  plaintiff,  Margaret  Palmer,  to  be 
sworn  as  a  witness  in  her  own  behalf,  and  to  prove  her 
demand  by  her  own  testimony. 

Plaintiff  is  the  widow  of  Frank  Palmer,  deceased,  and 
her  claim  against  his  estate  is  for  moneys  received  by 
him  and  deposited  to  his  private  bank  account,  which 
arose  from  a  sale  of  a  house  and  lots  in  the  city  of  Den- 
ver, also  household  and  other  personal  property  belong- 
ing to  his  wife,  the  plaintiff. 

The  question  is  controlled  by  sections  1,  2  and  5,  ch. 
104,  General  Laws,  entitled  "  Witnesses." 

Section  1  removes  the  disqualification  of  witnesses  on 
the  ground  of  interest,  or  the  conviction  of  crime,  except 
as  afterwards  stated 

Section  2  contains  several  exceptions  to  the  rule  an- 
nounced in  the  first  section;  one  of  which  is  that  "na 
party  to  any  civil  action,  suit  or  proceeding,  or  person 
directly  interested  in  the  event  thereof,  shall  be  allowed 
to  testify  therein  of  his  own  motion,  or  in  his  own  be- 
half, by  virtue  of  the  foregoing  section,  when  any  adverse 
party  sues  or  defends  as  *  *  *  the  executor  or  admin- 
istrator, heir,  legatee  or  devisee  of  any  deceased  person, 
♦  *  *  imless  when  called  as  a  witness  by  such  adverse 
party  so  suing  or  defending." 

Section  5  is  as  follows :  '  *  That  no  husband  or  wife  shall> 
by  virtue  of  section  1  of  this  act,  be  rendered  compe- 
tent to  testify  for  or  against  each  other,  as  to  any  trans- 
action or  conversation  occurring  during  the  marriage, 
whether  called  as  a  witness  during  the  existence  of  the 
marriage  or  after  its  dissolution,  except  in  casea  where 
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the  wife  would,  if  unmarried,  be  plaintiff  or  defendant, 
or  where  the  cause  of  action  grows  out  of  a  personal 
wrong  or  injury  done  by  one  to  the  other,  or  grows  out 
of  the  neglect  of  the  husband  to  furnish  the  wife  with 
a  suitable  support;  and  except,  also,  in  cases  where  the 
litigation  shall  be  concerning  the  separate  property  of 
the  wife,  in  aU  of  which  cases  the  husband  and  wife  may 
testify  for  or  against  each  other  in  the  same  manner  as 
other  parties  may  under  the  provisions  of  this  act." 

Counsel  for  plaintiff  in  error  insist  that  inasmuch  as 
the  litigation  concerns  the  separate  property  of  the  wife, 
now  widow,  of  the  deceased,  she  was  a  competent  wit- 
ness in  her  own  behalf  under  the  fifth  section. 

To  warrant  this  construction  the  position  is  assumed 
that  the  fifth  section  must  be  construed  by  itself,  and 
without  reference  to  the  first  and  second  sections.         • 

This  position  is  clearly  untenable.  An  examination  of 
the  whole  act  shows  an  intention  on  the  part  of  its 
framers  that  its  several  sections  should  be  construed 
together. 

So  far  as  the  marriage  relation  is  concerned,  two  ob- 
stacles existed  at  common  law  to  prevent  husband  and 
wife  from  testifying  for  each  other.  One  was  that  of 
interest  in  the  event  of  the  suit;  the  other  was  the  mar- 
riage relation  itself. 

The  first  obstacle  would  be  wholly  removed  in  such 
case,  by  the  first  section  of  the  statute,  but  for  the  ex- 
ceptions contained  in  the  fifth  section.  The  latter  section 
confines  such  testimony  to  certain  specified  cases,  among 
which  is,  "where  the  litigation  shall  be  concerning  the 
separate  property  of  the  wife."  But  this  section  goes 
further,  and  provides  affirmatively,  that  in  this  and  other 
cases  therein  specified,  "  the  husband  and  wife  may  tes- 
tify for  or  against  each  other  in  the  same  manner  as  other 
parties  may  tinder  the  provisions  of  this  acty'^  the  effect 
of  which  provision  is  to  wholly  remove  the  disqualifica- 
tion of  the  marriage  relation,   so  far  as  concerns  the 
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cases  last  referred  to.    In  respect  to  these  cases  husband 
and  wife  testify  as  unmarried  persons. 

It  is  to  be  observed,  however,  that  they  are  accorded 
no  more  privileges  than  the  unmarried,  and  are  made 
subject  to  the  same  disabilities;  that  is  to  say,  they  may 
testify  for  or  against  each  other  ^^in  the  same  manner 
as  other  parties  may  under  the  provisions  of  this  act. " 

When,  therefore,  husband  or  wife  dies,  the  survivor 
becomes  subject  to  the  provisions  of  section  two  of  the 
act,  which  excludes  the  testimony  of  the  living,  as  against 
the  legal  representative  of  the  deceased. 

The  ruling  of  the  county  court  upon  the  admissibility 
of  the  testimony  proposed  was  correct.  The  widow  was 
plaintiff;  the  administrator  of  her  deceased  husband  was 
defendant.  She  proposed  to  testify,  of  her  own  motion, 
t&at  certain  property  sold  in  the  life-time  of  the  husband 
belonged  to  her,  and  that  she  consented  to  the  sale  and 
permitted  her  late  husband  to  take  the  money,  upon  an 
understanding  between  them  that  he  was  to  reinvest  it 
in  another  homestead  which  was  to  belong  to  her,  but 
which  was  never  done. 

Such  testimony  is  specifically  prohibited  by  the  second 
section^  when  offered  by  a  party  to  a  civil  action  under 
the  circumstances. 

These  sections  of  our  statute  were  copied  from  the 
statutes  of  Illinois,  where  they  bear  the  same  numbers  as 
designated  in  our  own,  and  where  they  have  received, 
with  a  single  exception,  perhaps,  the  same  construction 
which  we  have  given  them. 

In  the  case  of  Pyle  et  al.  v.  Oastatt  et  aJ.  92  lU.  210, 
it  was  contended  that  Naomi  Pyle,  wife  of  the  appellant, 
was  entitled  to  testify  under  the  fifth  section,  although 
the  appellees,  Henry  and  Hiram  Pyle,  who  were  the 
real  parties  in  interest,  were  defending  as  heirs  at  law  of 
Andrew  Pyle,  deceased. 

The  court  say:  "  We  see  nothing  in  this  section  looking 
to  the  view  contended  for  by  appellant.    There  is,  indeed. 
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nothing  in  the  fifth  section  that  will,  in  any  case,  have 
the  effect  of  rendering  one  competent  as  a  witness  who 
is  incompetent  under  the  first  and  second  sections.  Where 
one  is  suing  or  defending  as  heir,  devisee,  etc.,  no  adverse 
party,  or  party  having  an  interest  in  the  event  of  the 
suit,  can,  on  his  or  her  own  motion,  testify,  and  it  is 
wholly  immaterial  whether  such  adverse  party  is  married 
•or  single, —  the  rule  applies  to  all  persons  aUke." 

The  same  question  presented  by  this  record  was  passed 
upon  in  the  case  of  Connelly  et  al.  v.  Dunn  et  ai.  73  lU. 
318. 

The  heirs  at  law  of  Charles  Dunn  filed  a  bill  against 
his  widow  for  the  partition  of  certain  lands  of  which 
Dunn  died  seized.  The  widow  filed  a  cross-bill,  setting 
up  that  the  premises  were  purchased  with  her  money, 
with  the  express  agreement  on  the  part  of  her  late  hus- 
band that  the  title  should  be  taken  in  her  name,  and  ask- 
ing the  court  to  declare  a  resulting  trust  in  her  favor  in 
the  whole  premises. 

It  was  insisted  that  as  the  litigation  was  concerning  the 
separate  property  of  the  widow,  she  was  entitled  to 
testify  under  the  fifth  section  of  the  statute.  But  the 
supreme  court  held  that  a  proper  construction  of  the 
whole  act  rendered  her  testimony  clearly  incompetent. 
That  the  ground  of  the  objection  was  not  the  marital  re- 
lation, but  the  death  of  the  husband,  by  reason  of  which 
Ms  testimony  could  not  be  had  to  meet  that  offered  by  his 
widow  against  his  legal  representatives.  That  clause  of 
the  fifth  section  which  permits  husbands  and  wives  to 
testify  for  and  against  each  other,  ^*  in  the  same  manner 
as  other  parties  may,  under  the  provisions  of  this  act," 
was  construed  to  subject  husband  and  wife  to  the  same 
conditions  in  testifying  as  other  parties. 

Counsel  for  appellant  say  the  last  cited  case  is  in  con- 
flict with  all  the  decisions  of  the  same  court,  both  prior 
and  subsequent.  An  examination  of  the  cases  referred 
to  shows  the  statement  to  be  unfounded. 


60  Palmer  v.  Hanna.  [Dec.  T., 

One  of  their  propositions  is  as  follows:  "Again,  the 
bill  in  the  case  of  Connelly  v.  Dunn  was  filed  by  heirs  to 
partition  the  real  estate  of  the  decedent  against  the 
widow.  In  this  respect  the  case  is  like  the  cases  of  Pigg 
V.  Carroll,  89  111.  207,  and  Oaibraith  v.  McLain,  84  Dl. 
379,  in  both  of  which  cases  the  widow  was  held  a  compe- 
tent witness,  while  she  is  excluded  in  Connelly  v.  Dunn, 
73  ni.  supra.^^ 

In  Pigg  v.  Carroll,  89  IlL  207,  there  was  no  widow  in 
the  case.  It  was  a  bill  for  partition  between  heirs.  The 
property  belonged  to  the  litigants,  and  the  court  held  that 
it  was  immaterial  how  their  title  was  acquired,  so  far  as 
that  action  was  concerned,  whether  by  purchase  or  de- 
scent, and  that  there  was  no  more  reason  to  say  that  the 
parties  were  suing  or  defending  as  heirs,  than  if  the  prop- 
erty had  been  acquired  otherwise  than  by  inheritance. 
No  objection  was  interposed  to  the  testimony  of  the  mar- 
ried women  who  were  parties  to  the  cause,  for,  being 
heirs,  the  litigation  concerned  their  separate  property, 
and  it  seems  to  have  been  conceded  that  they  were  en- 
titled to  testify  under  the  statute. 

The  objection  was  to  the  right  of  their  husbands  to  tes- 
tify. The  court,  however,  very  properly  held  that  in  a 
litigation  concerning  the  separate  property  of  married 
women,  wherein  they  were  competent  witnesses,  their 
husbands  were  also  competent  witnesses  on  their  behalf. 

In  the  other  case,  Oaibraith  v.  McLain,  84  111.  379,  there 
was  a  widow,  but  she  was  neither  a  party  to  the  suit  nor 
interested  in  the  results  thereof.  It  was  a  contest  between 
the  heirs  of  the  same  decedent,  to  enforce  the  specific  per- 
formance of  a  contract,  alleged  to  have  been  made  by  the 
deceased  in  his  life-time,  for  the  partition  of  the  lands  of 
which  he  died  seized.  The  widow  had  since  remarried, 
but  neither  herself  nor  her  then  present  husband  being 
parties  or  interested  in  the  controversy,  neither  was  in- 
terested  for  or  against  the  other. 

It  is  unnecessary  to  review  the  other  cases  cited  by 
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counsel  in  support  of  the  proposition  that  the  ruling  of 
the  Illinois  supreme  court  is  favorable  to  the  admission  of 
the  testimony  of  a  widow,  when  she  is  party  to  an  action 
against  the  representatives  of  her  deceased  husband. 

With  the  single  exception  of  Primmer  v.  Clabough,  78 
HL  94,  we  find  nothing  in  the  reported  decisions  ojf  that 
court  which  will  bear  such  a  construction. 

But  the  main  inquiry  is,  whether  the  county  court  erred 
in  rejecting  the  claim  filed  by  plaintiff  in  error  against  the 
estate  of  her  deceased  husband. 

As  before  stated,  this  claim  was  for  moneys  received  by 
her  husband  from  the  sale  of  her  separate  property,  real 
and  personal,  amounting  to  the  sum  of  $8,000.  The  claim 
as  filed  also  included  a  charge  for  interest,  amounting  to 
the  sum  of  $5,025.  . 

It  was  conceded  upon  the  trial  that  at  the  time  of  the 
conveyance  of  the  real  estate  in  question  to  the  wife,  the 
husband  furnished  the  purchase  money  which  paid  there- 
for. 

And  while  it  appears  to  be  admitted,  on  the  part  of  the 
defense,  that  the  force  and  effect  of  the  deed  to  the  wife 
was  to  invest  her  with  the  title  to  the  premises  as  her  sole 
and  separate  property  under  the  statute,  yet  the  fact  that 
the  property  was  purchased  with  the  husband's  money  is 
frequently  referred  to  in  the  argument  as  an  important 
element  in  the  defense. 

There  was  no  testimony  showing  a  gift,  by  the  plaintiff 
in  error,  to  her  husband,  of  th^  money  received  upon  the 
sale  of  the  property,  but  the  ground  of  the  defense  is, 
that  the  acts,  conversation  and  conduct  of  both  husband 
and  wife  raise  a  legal  implication  of  such  gift,  and  that 
this  implication  is  strengthened  by  the  fact  that  the  hus- 
band's money  paid  for  the  property  at  the  time  of  its 
acquisition  by  the  plaintiff  in  error. 

In  view  of  the  laws  of  this  state  defining  the  rights  of 
married  women,  as  interpreted  by  the  decisions  of  this 
court  in  WeUs  v.  Caywoody  3  Col.  487,  and  Coon  et  al.  v. 
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Bigderij  4  Col.  275,  it  would  seem  that  this  fact  can  have^ 
but  little,  if  any,  bearing  in  the  case. 

The  wife  was  invested  with  title  by  the  deeds  of  Berry 
and  Sayre.  The  transaction  being  a  legitimate  one> 
thpre  being  no  creditors  to  question  its  bona  fides^  so  far 
as  appears,  the  fact  that  the  purchase  money  came  from 
the  husband  was  wholly  immaterial.  Upon  deUvery  of 
the  deeds  to  the  wife,  it  became  as  much  her  separata 
property  as  if  purchased  with  money  owned  by  her  be- 
fore her  marriage.  Haines  v.  HaineSy  54  UL  75;  Wing- 
V.  Ooodman,  75  HI.  159. 

The  husband,  in  the  eye  of  the  law,  was  a  stranger  to 
the  estate,  and  remained  such  during  the  wife's  owner- 
ship. He  could  neither  aUen  nor  control  it  without  his 
wife's  consent,  and  then  only  as  her  agent  or  attorney  in 
fact.  An  examination  of  the  testimony  shows  that  the 
conduct  of  both  parties,  in  respect  to  the  property,  was 
in  strict  harmony  with  the  legal  relations  thereto. 

Can  the  rights  of  the  wife  be  divested  by  consenting  to- 
the  sale  of  her  property,  and  permitting  her  husband  to 
receive  the  pxurchase  money  and  deposit  the  same  to  his 
private  bank  account  ? 

Upon  a  review  of  the  testimony  we  are  of  opinion  that 
it  does  not  show  affirmatively  that  the  husband  ever  used 
this  money  or  claimed  to  hold  it  as  his  own.  EUs  usual 
declarations  were  that  it  belonged  to  his  wife. 

It  is  held  in  Haines  v.  Haines^  supra^  that  upon  sale  of 
real  estate  vested  in  the  wife,  the  purchase  money  will  also 
be  regarded  as  her  separate  prot>erty,  although  placed  in  the 
husband's  hands  for  a  special  purpose,  as  to  build  a  house. 

Counsel  for  defendant  in  error  lay  down  two  proposi- 
tions in  the  discussion  of  this  biranch  of  the  case. 

They  say  that  since  the  wife  could  not  be  deprived  of 
her  own  property  in  a  court  of  equity,  prior  to  the  stat- 
ute (concerning  the  rights  of  married  women),  the  ques- 
tion to  be  determined  here  can  be  treated  very  much  the 
same  with  or  without  the  statute. 
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The  other  is,  that  inasmuch  as,  before  the  statute,  the 
wife  was  held  capable  of  making  valid  gifts  of  her  prop- 
erty to  her  husband,  and  that  such  gifts  were  implied 
from  her  acts  and  course  of  dealing  with  him,  now  that 
she  is  no  longer  under  his  dominion  and  control,  and  has. 
absolute  control  of  her  property,  gifts  to  the  husband 
will  be  more  readily  impUed  than  before. 

It  is  possible  that  counsel  would  prefer  to  have  this 
branch  of  the  case  considered  and  decided  as  if  no  stat- 
utes had  been  enacted  concerning  the  property  rights  of 
married  women.  But  as  the  legal  status  of  the  wife  at 
common  law  was  essentially  different  from  what  it  is 
now,  and  since  the  question  here  involved  arises  under 
the  statute,  it  must  be  considered  with  reference  to  the 
statute. 

An  important  distinction  between  the  equitable  rights 
of  the  wife  in  respect  to  her  separate  estate  under  the 
common  law,  and  her  statutory  rights  imder  a  statute 
similar  to  our  own,  was  pointed  out  by  the  court  in  Pai- 
ten  V.  Patten^  75  HI.  446,  which  was,  that  under  the  for- 
mer law  the  husband's  marital  rights  coexisted;  he  had 
the  absolute  right  to  all  her  personal  property  in  posses- 
sion; to  her  choses  in  action  reduced  to  possession  during 
his  life;  and  to  the  rents,  issues  and  profits  of  her  real 
estate.  A  controversy  could  not  arise  between  husband 
and  wife  in  a  court  of  equity  in  respect  to  the  separate 
estate  of  the  wife,  without  involving  more  or  less  conflict 
between  the  legal  rights  of  the  husband  and  the  equitable 
rights  of  the  wife;  also  between  the  principles  of  equity 
and  those  of  the  common  law  pertaining  to  the  marriage 
relation.  But  under  the  statute  the  wife  holds  an  absolute 
legal  estate  as  free  from  the  common  law  rights  of  her  hus- 
band as  if  she  were  unmarried;  as  to  her  separate  estate 
she  has  no  husband. 

We  understand  counsel  to  assume  the  position  that,  to 
entitle  the  plaintiff  to  recover  in  this  case,  she  must  pro- 
duce clear  and  unquestionable  proof  that  her  husband 
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held  her  money  in  trust  for  her,  or  had  the  use  of  it  for 
a  specific  purpose. 

Such  rule  may  obtain  in  courts  acting  under  the  prin- 
ciples of  the  common  law,  which  failed  to  recognize  the 
individuaUty  of  the  wife,  but  it  is  not  in  accord  with 
either  the  letter  or  spirit  of  our  statute.  It  is  inconsist- 
ent with  the  rights  of  persons  who  are  strangers,  in  law, 
to  each  other's  estates. 

We  are  cited  as  authority  for  such  rule  to  the  case  of 
Monteith  v.  Box,  4  Neb.  170.  That  was  a  contest  between 
the  wife  and  creditors  of  the  husband,  under  circum- 
stances strongly  indicating  complicity  between  husband 
and  wife  to  defraud  the  creditors  of  the  former.  The 
rule  is  taken  from  Nolan^s  Appeal^  23  Penn.  St.  38,  and, 
while  indorsed  by  the  supreme  court  of  Nebraska,  that 
court  remarked  that  their  statute  relating  to  the  rights 
of  married  women  took  effect  subsequently  to  the  alleged 
fraudulent  transfer  of  property  to  the  wife. 

The  case  of  Kdkn  v.  Wood,  82  HI.  219,  is  also  strongly 
relied  upon  in  support  of  the  position.  That  was  like- 
wise a  contest  between  the  wife  and  creditors  of  her  hus- 
band in  respect  to  property  seized  and  sold  on  attachment 
against  the  latter.  The  wife  claimed  the  property, —  part 
of  it  as  having  been  received  from  her  father  at  time  of 
her  marriage,  the  balance  as  having  been  purchased  with 
her  money.  Having  brought  suit  for  damages  against 
the  creditors,  the  court  held  that  the  burden  of  proof  was 
on  her  to  prove  that  the  property  seized  and  sold  was  her 
property.  In  respect  to  that  claimed  to  have  been  re- 
ceived from  her  father's  estate,  she  failed  to  prove  that  it 
was  received  after  the  passage  of  the  act  of  1861  vesting 
such  property  in  married  women.  The  court  said  if  it 
was  received  before  the  act  it  belonged  to  the  husband 
upon  his  reducing  it  to  possession. 

In  respect  to  the  moneys  she  testified  that  it  was  paid  to 
her  husband  by  her  consent,  and  that  he  had  full  control 
of  it,  by  her  consent,  to  do  what  he  pleased  with  it.    The 
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court  held  that,  there  being  no  agency  in  that  transaction, 
the  money  became  the  husband's. 

It  would  seem  to  have  been  sufficient  to  have  held, 
under  the  facts,  that  the  property  purchased  by  the  hus- 
band with  the  wife's  money  was  liable  to  the  debts  of  the 
husband,  leaving  the  question  of  the  husband^s  liability 
to  the  wife,  for  the  use  of  the  money,  to  be  settled  in 
another  action.  Further  testimony  may  have  shown  it 
to  have  been  a  loan  instead  of  a  gift. 

It  is  held  in  Patten  v.  Patten^  supra^  that  the  receipt 
by  the  husband  of  pi-oceeds  and  income  due  the  wife,  and 
income  from  her  estate,  is  presumptively  in  the  character 
of  agent,  and  that  if  he  claim  the  same  as  a  gift  or  legal 
transfer,  the  burden  is  on  him  to  establish  his  claim  by 
evidence,  and  that  in  no  other  mode  of  treating  this  sub- 
ject can  the  intent  and  purpose  of  the  statute  be  carried 
out. 

We  think  the  latter  rule  in  harmony  with  the  spirit  of 
our  statute  and  the  decisions  of  this  court. 

Applying  that  rule  of  construction  to  the  facts  of  this 
case,  in  our  judgment  the  plaintiff  was  entitled  to  re- 
cover. 

We  have,  first,  the  fundamental  fact  that  the  money 
arising  from  the  sale  of  plaintiff's  property  was  her  own 
money;  secondly,  that  although  the  deceased  received 
and  deposited  it  to  his  private  bank  account,  he  never 
claimed  it  as  his  money,  but  on  the  contrary  always  dis- 
claimed to  own  it,  saying  he  was  going  to  purchase  his 
vnte  another  home  with  it. 

Here  is  no  contest  with  creditors  of  the  husband,  no 
contest  even  between  husband  and  wife.  The  wife's 
rights  were  fully  conceded  by  the  husband  until  his  lips 
were  sealed  by  death.  We  are,  therefore,  of  opinion  that 
upon  the  testimony  the  claim  for  the  principal  sum, 
$8,000,  should  have  been  allowed. 

There  being  no  evidence  that  the  deceased  used  the 
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money  in  any  way,  the  claim  for  interest  was  properly 
rejected. 

Judgment  reversed  and  cause  remanded,  with  direc- 
tions to  the  court  below  to  enter  judgment  in  accordance 

with  the  views  herein  expressed. 

Heversed^ 
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Ward  v.  Parwell. 

1.  An  easement  is  an  interest  in  lands,  and  can  only  be  acquired  hygrantr 

and  ordinarily  by  deed,  or  what  is  deemed  to  be  equivalent  thereto. 
A  parol  license  is  insufficient. 

2.  Nothing  will  pass  as  an  easement  to  a  dominant  estate,  although  it 

may  have  been  used  with  it,  unless  a  right  thus  to  use  it  has  become 
consummate  and  thereby  made  appurtenant  to  the  granted  premises, 
or  is  expressly  mentioned  in  the  deed  conveying  the  same  as  an 
easement,  and  intended  to  be  conveyed  thereby. 

8.  Dedication  is  an  appropriation  of  land  to  some  public  use,  made  by 
the  owner  of  the  fee,  and  accepted  for  such  use  by  or  on  behalf  of 
the  public.  The  vital  principle  is  the  animus  dedicandi.  Time, 
though  often  a  material  ingredient,  is  not  indispensable ;  if  the  act 
of  dedication  be  unequivocal,  it  may  take  place  immediately. 

4.  A  dedication  is  a  conclusion  of  fact  to  be  drawn  by  the  jury  from  the 
circumstances  of  each  particular  case ;  the  sole  question  as  against 
the  owner  of  the  soil  being,  whether  there  is  sufficient  evidence  of 
intention  on  his  part  to  dedicate  the  land  to  the  public  as  a  high- 
way. 

Error  to  District  Court  of  Clear  Creek  County. 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  T.  Hughes,  for  plaintiff  in  error. 

Messrs.  Morrison  and  FrLUUs,  for  defendant  in  error. 

Elbert,  C.  J.  Farwell,  the  defendant  in  error,  filed  his 
complaint  in  the  court  below,  praying  an  injunction 
against  Ward,  the  plaintiff  in  error,  restraining  him  and 
his  employees  from  obstructing  an  alleged  public  road 
leading  to  the  **  Judd  and  Crosby  Reduction  Works,"  the* 
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same  being  a  large  and  extensive  mill  for  the  •  reduction 
of  silver  ores,  situate  in  Georgetown,  and  owned  by  the 
plaintiff  Farwell. 

A  temporary  injunction  was  issued,  which  upon  the 
final  hearing  was  made  perpetual,  and  the  defendant 
Ward  prosecutes  this  writ  of  error. 

One  of  the  termini  of  the  road  in  question  is  at  West 
street,  on  which  at  that  point  is  the  northwest  side  at 
Clear  Creek.  It  runs  thence  southerly  across  lots  four, 
five  and  six,  in  block  twenty-nine,  to  what  is  called  the 
upper  bridge;  thence  easterly  along  a  narrow  strip  of  land 
between  the  stream  and  the  mountain  to  the  mill;  through 
the  mill,  q,nd  thence  to  the  lower  bridge. 

Owing  to  the  narrowness  of  this  part  of  the  road,  teams 
cannot  turn,  and  having  approached  the  mill  by  either 
termini,  must  find  egress  by  the  other. 

The  upper  bndge,  and  for  the  most  part  the  road  on 
the  south  side  between  the  bridges,  are  located  on  prem- 
ises belonging  to  the  mUl. 

The  contention  concerns  that  portion  of  the  road  on  the 
north  side  of  the  stream  between  West  street  and  the 
upper  bridge,  which  crosses,  in  nearly  a  diagonal  course, 
lots  four,  five  and  six.  These  lots  are  the  property  of  the 
defendant  Ward,  except  a  portion  of  lot  four,  south  of 
the  road,  which  belongs  to  the  plaintiff  Farwell. 

Upon  both  lots,  four  and  six,  the  defendant  Ward 
erected  a  barricade  across  the  road,  which  prevented  in- 
gress and  egress  to  and  from  the  mill  by  way  of  West 
street  and  the  upper  bridge,  and  which  are  the  obstruc- 
tions complained  of. 

The  upper  bridge  was  built  by  Judd  and  Crosby,  the 
grantors  of  Farwell,  in  1874,  and  the  road  extended  over 
the  lots  named,  with  Ward's  consent,  to  West  street, 
since  which  time  the  road  as  described,  it  is  claimed,  has 
been  in  constant  use  by  the  public,  but  chiefly  by  parties 
sending  ores  to  plaintiff's  mill. 

The  defendant  admits  a  personal  license,  revocable  at 
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will,  to  Judd  and  Crosby,  the  grantors  of  Farwell,  to 
build  the  road  on  the  lots  in  question. 

The  plaintiff  claims  the  right  to  use  the  road,  firsts  as 
an  easement  appurtenant  to  lot  four;  second,  as  a  public 
road  by  reason  of  dedication  and  user. 

The  issues  formed  by  the  pleadings  were  submitted  to 
a  jury. 

Upon  the  trial  below  the  plaintiff  rested  his  case  chiefly 
upon  a  deed  made  in  1875  by  one  McNamara,  the  grantee 
of  Ward,  to  the  Judd  and  Crosby  Company,  of  a  portion 
of  lot  four. 

1.  It  is  claimed  in  argument  that  this  road  is  an  ease- 
ment appurtenant  to  the  part  of  lot  four  deeded  by  Mc- 
Namara to  Judd  and  Crosby,  and  passed  with  the  estate 
to  plaintiff  Farwell. 

An  easement  is  an  interest  in  lands,  and  can  only  be 
acquired  by  grant,  and  ordinarily  by  deed,  or  what  is 
deemed  to  be  equivalent  thereto. 

A  parol  license  is  insufficient  for  the  purpose. 

We  find  no  grant  to  support  this  claim  of  the  plaintiff. 

(1)  The  deed  from  McNamara  to  Judd  and  Crosby  con- 
tains no  express  grant  of  a  way  over  the  lots  mentioned. 

(2)  There  is  no  claim  that  the  easement  existed  by  pre- 
scription, which  supposes  a  grant. 

(3)  The  easement  cannot  be  implied,  because  it  does  not 
appear  that  it  is  a  way  of  necessity. 

It  is  true  that  an  easement  once  created  becomes  appur- 
tenant to  the  estate  in  whose  favor  it  has  been  created  or 
acquired,  and  runs  with  it,  but  it  must  first  exist. 

An  easement,  therefore,  cannot  be  said  to  be  appur- 
tenant to  the  lot  conveyed,  because  nothing  will  pass  as  an 
easement  to  a  dominant  estate,  although  it  may  have  been 
used  with  it,  unless  a  right  thus  to  use  it  has  become  con- 
summate and  thereby  made  appurtenant  to  the  granted 
premises,  or  is  expressly  mentioned  in  the  deed  conveying 
the  same  as  an  easement  intended  to  be  conveyed  thereby. 
Wash.  Eas.  &  Serv.  *18  to  *32,  and  cases  cited. 
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This  eliminates  from  the  discussion  this  branch  of  the 
case  of  the  plaintiff  below. 

2.  It  is  claimed  that  the  road  in  question  is  a  public 
road  by  reason  of  dedication  and  user. 

Dedication  is  an  appropriation  of  land  to  some  public 
use,  made  by  the  owner  of  the  fee,  and  accepted  for  such 
use  by  or  on  behalf  of  the  public. 

A  common  public  road  originating  in  such  an  appropri- 
ation and  acceptance  is  a  highway  by  dedication.  Angell, 
Highways,  sec.  132. 

The  parties  to  a  dedication  are  the  individual  proprie- 
tor and  the  public  at  large.  As  to  what  will  constitute  a 
dedication,  Mr.  Angell  says:  "  No  particular  formality  is 
required,  it  is  not  affected  by  the  statute  of  frauds;  it 
may  be  made  either  with  or  without  writing  by  any  act 
of  the  owner,  such  as  throwing  open  his  land  to  the  pub- 
lic travel,  or  platting  it  and  selling  lots  bounded  by  streets 
designated  in  the  plat,  thereby  indicating  a  clear  inten- 
tion to  dedicate;  or  an  acquiescence  in  the  use  of  his  land 
for  a  highway,  or  his  declared  assent  to  such  use,  will  be 
suflBcient;  the  dedication  being  proved  in  most,  if  not  in 
all  cases,  by  matter  in  pais,  and  not  by  deed. 

"The  vital  principle  of  dedication  is  intention  to  dedi- 
cate —  the  animus  dedicandi;  and  whenever  this  is  une- 
quivocally manifested,  the  dedication,  so  far  as  the  owner 
of  the  soil  is  concerned,  has  been  made. 

"  Time,  therefore,  though  often  a  very  material  ingre- 
dient in  the  evidence,  is  not  an  indispensable  ingredient  in 
the  act  of  dedication;  *  *  *  if  the  act  of  dedication 
be  unequivocal  it  may  take  place  immediately.     *    *    * 

"  If  accepted  and  used  by  the  pubUc  in  the  manner  in- 
tended, the  dedication  is  complete,  precluding  the  owner 
and  all  claiming  in  his  right  from  asserting  any  owner- 
ship inconsistent  with  such  use. 

"Dedication,  therefore,  is  a  c6nclusion  of  fact  to  be 
drawn  by  the  jury  from  the  circumstances  of  each  par- 
ticulai'  case;  the  sole  question  as  against  the  owner  of  the 
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soil  beingy  whether  there  is  sufficient  evidence  of  inten- 
tion on  his  part  to  dedicate  the  land  to  the  public  as  a 
highway."    Angell,  Highways,  sec.  142. 

Independently  of  the  deed  from  McNamara  to  the 
Judd  and  Crosby  Company,  there  was  sufficient  evidence 
to  take  the  question  of  dedication,  in  this  case,  to  the 
jury.  Whether  there  was  sufficient  to  support  the  ver- 
dict of  the  jury,  in  view  of  a  new  trial,  it  is  not  proper 
to  say. 

We  are  led  to  believe  that  the  verdict  which  found  the 
road  to  be  a  public  road  was  founded  largely,  if  not  en- 
tirely, upon  the  view  the  court  below  took  of  the  Mc- 
Namara deed.  This  deed  conveys  to  the  Judd  and  Crosby 
Company  **all  that  tract  or  i)arcel  of  land  beloYiging  to 
lot  four,  block  twenty-nine,  *  *  »  lying  south  of  the 
road  leading  from  West  street  to  the  bridge  above  the  Judd 
and  Crosby  Reduction  Works^  together  with  all  and 
singular  the  tenements,"  etc. 

Touching  this  deed,  which  was  in  evidence,  the  court 
gave  the  following  instructions  on  behalf  of  the  plaintiff: 

*'The  com*t  instructs  the  jury  that  if,  from  the  evi- 
dence, it  appears  that  Michael  McNamara,  while  holding 
a  deed  for  lot  four  in  trust  for  his  brother-in-law.  Ward, 
the  real  owner,  made  a  conveyance  of  part  of  said  lot  to 
the  Judd  and  Crosby  Company,  wherein  the  part  of  the 
lot  sold  was  described  with  reference  to  the  road  in  con- 
troversy between  certain  points,  the  defendant  Ward 
cannot  in  this  case  deny  that  there  was  at  that  time  a 
road  the  entire  distance  from  the  mill  to  West  street;  and 
if  it  was  there  in  1875,  he  is  estopped  to  deny  its  exist- 
ence at  the  present  time,  unless  in  some  way  released  by 
Judd  and  Crosby  Company  or  by  Farwell,  the  plaintiff." 

"  The  court  further  instructs  the  jury  that  it  is  for  the 
court  to  construe  the  deed  from  McNamara  to  the  Judd 
and  Crosby  Company,  and  that  such  legal  effect  was  a 
solemn  admission  of  the  existence  of  the  road  in  contro- 
versy between  the  points  therein  named  —  that  is  to  say, 
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across  lot  four  and  between  the  bridge  over  the  creek  and 
West  street, — which  admission  the  defendant  is  estopped 
to  deny,  unless  in  case  of  release  by  the  plaintiff  in  some 
manner;  and  of  such  release,  or  acts  amounting  thereto, 
there  must  be  evidence  in  this  case  before  you  can  so  find." 

**The  court  instructs  the  jury  that  the  word  *road' 
used  in  the  deed  of  McNamara  means  a  public  road  so  far 
as  the  defendant  is  concerned." 

In  support  of  these  instructions  it  is  urged  that  the  case 
is  analogous  to  the  case  of  the  sale  of  urban  property  by 
reference  to  a  plat  upon  which  streets,  avenues  and  alleys 
are  designated. 

"In  this  country,"  says  Mr.  Angell,  "there  is  quite  a 
large  dass  of  cases  in  which  dedication  has  been  inferred 
from  the  sale  of  land  described  by  reference  to  a  map  or 
plat  in  which  the  same  is  designated  as  land  laid  off  in 
lots  intersected  by  streets  and  alleys. 

It  may  be  stated  as  a  general  rule,  that  where  the  owner 
of  urban  propeiiy  who  has  laid  it  off  into  lots,  with 
streets,  avenues  and  alleys  intersecting  the  same,  sells  his 
lots  with  reference  to  a  plat  in  which  the  same  is  so  laid 
off,  or  where,  there  being  a  city  map  in  which  this  land  is 
so  laid  off,  he  adopts  such  map  by  sales  with  reference 
thereto,  his  acts  will  amount  to  a  dedication  of  the  desig- 
nated streets,  avenues  and  alleys  to  the  public." 

This  doctrine  is  illustrated  by  the  case  of  the  City  of 
Denver  v.  Clements,  3  Col.  472,  where  the  sale  of  lots  by 
Clements,  by  reference  to  the  Boyd  map  for  description, 
was  held  to  be  a  ratification  and  adoption  of  the  map. 

In  such  a  case,  it  is  there  said,  "the  popular  under- 
standing, and  a  reasonable  construction  of  the  intention 
of  the  grantor,  are,  that  the  vendee,  by  virtue  of  the  pur- 
chase, is  entitled  to  all  the  appurtenant  advantages,  privi- 
leges and  easements  which  the  act  proclaims  to  exist,  so 
far  as  the  land  embraced  by  it  is  owned  by  the  grantor. 
*  *  *  The  plat  to  which  reference  is  made  is  a  mate- 
rial part  of  the  deed,  which  must  be  construed  to  have 
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the  same  effect  as  if  the  plat  had  been  mcorporated 
in  it." 

The  entire  question  is  one  of  intention  to  dedicate 
(Angell,  supra),  and  upon  this  point  the  coui-t  say: 
"These  acts,  pubUc  and  without  restriction,  are  of  such 
a  high  character  as  evidence  showing  an  intent  to  dedi- 
cate to  public  use,  that  the  proprietor,  as  a  general  rule, 
will  be  estopped  to  assert  the  contrary  with  respect  to  any 
portion  of  the  land  so  designated  as  streets."    *    *    * 

Again,  the  court  says:  "The  doctrine  of  dedication 
has  its  origin  in  pubUc  convenience;  pubUc  streets  are 
essential  for  the  accommodation  of  town  and  city  com- 
munities, and  a  proprietor  platting  his  lands  for  town  or 
city  purposes  must  be  presumed  to  intend  what  is  essen- 
tial for  its  proper  enjoyment  in  this  respect. 

"The  term  street,  used  on  a  map  of  a  town  or  city,  im- 
ports  a  public  way  for  the  free  passage  of  its  trade  and 


commerce." 


In  the  case  at  bar  there  is  no  claim  that  the  road  in 
question  is  designated  on  any  town  map  or  plat  as  an 
existing  way. 

Nor  is  there  any  claim  that  it  is  in  any  way  essential  to 
the  enjoyment  of  the  lot  conveyed,  however  essential  it 
may  be  to  the  use  of  the  plaintiff's  mill.  It  is  mentioned 
in  the  deed  as  a  road  and  for  purposes  of  boundary,  but 
how  can  it  be  said,  as  in  the  case  cited,  that  such  mention 
of  it  is  an  act  of  such  high  character  as  evidence  show- 
ing intent  to  dedicate  to  pubhc  use,  that  the  grantor  wiU 
be  estopped  to  assert  the  contrary. 

As  between  the  grantor  and  grantee,  the  former  is 
doubtless  estopped  to  deny  the  existence  of  the  road  at 
the  date  of  the  conveyance;  but  that  he  is  estopped 
to  deny  that  it  was  a  public  road  theretofore  dedicated  to 
public  use,  or  to  deny  that  by  the  reference  to  it  in  his 
deed  he  thereby  intended  to  dedicate  it  to  public  use, 
cannot  be  admitted. 

It  cannot  be  said,  in  such  a  case  as  the  case  cited,  that 
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the  grantee  or  the  public  have  a  right  to  iinderstand  and 
rely  upon  such  a  reference  to  a  road  as  showing  an  une- 
quivocal intent  to  dedicate  it  to  public  use.  At  best  it 
could  only  go  to  the  jury  to  be  considered  by  them  in 
connection  with  other  acts  of  the  grantor  as  showing  an 
intent  to  dedicate  to  pubhc  use.  Of  its  value  for  this 
purpose  the  jury  would  be  the  judges. 

We  think  the  court  erred  in  giving  the  instructions,  and 
the  judgment  must  be  reversed  and  the  cause  remanded 
for  new  trial,  with  leave  to  the  plaintiff  to  renew  his  ap- 
plication for  a  temporary  injunction  as  he  may  be  advised. 

Reversed. 
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1.  An  appeal  is  not  a  new  action,  but  the  continuation  of  the  same  suit, 

being  only  a  transfer  from  one  court  to  another  for  final  hearing  or 
judgment. 

2.  The  time  limited  by  the  statute  within  which  proceedings  shall  be 

commenced  for  the  recovery  of  mesne  profits,  does  not  begin  to  run. 
until  the  final  termination  of  the  ejectment  suit. 

3.  Where  a  suit  in  ejectment  was  pending  on  appeal  from  the  judgment 

of  the  court  below;  when  the  Ckxie  of  Civil  Procedure  went  into 
effect,  and  which  repealed  the  ejectment  act,  Jield,  that  the  action 
was  saved  by  the  provision  of  the  code. 

4.  The  fact  that  a  statute  provides  that  damages  may  be  recovered 

under  certain  circumstances,  does  not  necessarily  make  such  right 
of  recovery  purely  statutory. 

5.  The  right  to  recover  mesne  profits  was  a  common  law  right,  and  in 

this  case  having  accrued  since  the  repeal  of  the  ejectment  act  and 
under  the  code,  Tield,  that  under  the  code  there  was  a  remedy  for 
its  enforcement. 
3.  The  action  for  the  recovery  of  mesne  profits  is  a  separate  action. 

Error  to  District  Court  of  Pueblo  County. 

The  case  is  stated  in  the  opinion. 

Mr.  William  Harrison  and  Messrs.  Thatcher  and 
Gast,  for  plaintiff  in  error. 
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Mr.  George  W.  Miller  and  Mr.  Thomas  T.  Player, 
for  defendant  in  error. 

Beck,  J.  The  plaintiff  in  error  filed  a  complaint  under 
the  code  in  the  court  below  on  the  1st  day  of  AfMil, 
1880,  for  the  recovery  of  mesne  profits  of  a  certain  lot 
and  premises  in  Colorado  Springs,  alleged  to  be  due  from 
the  defendants. 

The  complaint  states  that  an  action  of  ejectment  was 
instituted  for  the  possession  of  the  premises  on  the  21st 
day  of  October,  1873,  resulting  in  a  judgment  for  the 
plaintiff  on  the  7th  day  of  June,  1874,  from  which  judg- 
ment an  appeal  was  prosecuted  to  the  supreme  court,  and 
that  the  judgment  below  was  affirmed  about  the  1st  day 
of  February,  1880.  It  also  states  that  defendants  held 
possession  of  the  premises  from  the  time  the  ejectment 
suit  was  instituted  until  the  1st  day  of  March,  1880. 

To  this  complaint  a  demurrer  was  filed,  assigning  for 
•cause  that  it  did  not  state  facts  sufficient  to  constitute  a 
•cause  of  action. 

The  specific  defects  pointed  out  by  the  demurrer  were, 
substantially : 

That  the  remedy  for  the  recovery  of  mesne  profits  was 
by  suggestion  in  the  original  ejectment  proceedings,  and 
not  by  complaint  under  the  code. 

That  the  right  to  institute  any  proceedings  had  expired 
by  limitation. 

That  the  right  to  maintain  an  action  for  mesne  profits 
is  purely  statutory,  and  there  is  now  no  statute  under 
which  an  action  can  be  maintained  in  resp^t  to  the  mat- 
liers  stated  in  the  complaint. 

The  court  sustained  the  demurrer  and  dismissed  the 
complaint,  assigning  as  ground  of  the  ruling  that  the 
action  should  have  been  prosecuted  by  suggestion  within 
one  year  after  the  entry  of  judgment  in  the  ejectment 
suit  in  the  district  court,  and  not  by  complaint  under  the 
code. 
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The  suit  for  possession  of  the  premises  was  instituted 
under  ch.  XXVII,  E.  S.,  entitled  '*  Ejectment.'' 

Sec.  82  of  the  chapter  provides  that  the  plaintiff  recov- 
ering judgment  in  ejectment  shall  be  entitled  to  recover 
damages  against  the  defendant  for  rents  and  profits  of 
the  premises  recovered. 

Sec.  33  provides  that  ^'the  plaintiff  seeking  to  recover 
such  damages  shall,  within  one  year  after  the  entering  of 
the  judgment,  make  and  file  a  suggestion  of  such  claim, 
which  shall  be  entered  with  the  proceedings  thereon  upon 
the  record  of  such  judgment,  or  be  attached  thereto  as  a 
continuation  of  the  same." 

Sec.  34  requires  the  suggestions  to  be  similar  in  form 
to  a  declaration  in  assumpsit  for  use  and  occupation,  re- 
quires them  to  be  served  upon  the  defendant  in  the  same 
manner  as  a  summons  in  ejectment,  and  prescribes  the 
same  rules  of  pleading  as  observed  upon  declarations  in 
personal  actions. 

The  ejectment  suit  was  pending  on  appeal  from  the 
judgment  of  the  court  below  on  the  1st  day  of  October, 
1877,  when  the  Code  of  Civil  Preceding,  which  repealed 
the  ejectment  statute,  went  into  effect. 

This  and  all  other  pending  actions  were  saved  by  the 
following  proviso:  **  Provided,  that  the  repeal  of  such 
acts  and  parts  of  acts,  or  any  of  them,  shall  not  be  con- 
strued to  abate  or  affect  any  suit,  action  or  proceeding, 
instituted  or  pending  in  any  court  of  this  state  or  other 
tribunal,  begun  prior  to  the  1st  day  of  October,  A.  D. 
1877,  under  any  of  the  laws  so  repealed;  but  all  such 
suits,  actions  or  proceedings  may  be  prosecuted  to  final 
determination  under  the  laws  so  repealed."    *    *    * 

An  important  question  raised  by  the  demurrer  is,  what 
judgment  is  referred  to  in  section  33  of  the  ejectment 
statute  from  which  the  one  year  shall  date  within  which 
the  suggestion  of  claim  for  rents  and  profits  must  be  filed? 

Counsel  for  defendant  in  error  contend  that  the  judg- 
ment entered  in  the  district  court,  prior  to  the  appeal,  was 
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the  judgment  alluded  to,  and  the  court  below  was  of  the 
same  opinion. 

PlaintiflTs  counsel  insist  that  the  final  judgment  in  the 
action  must  necessarily  have  been  intended,  and  that 
there  was  no  final  judgment  in  this  instance  until  the 
judgment  below  was  affirmed  upon  appeal,  which  was  on 
the  30th  day  of  January,  1880. 

The  view  of  counsel,  that  final  judgment  in  cases  ap- 
pealed to  the  supreme  court  is  the  judgment  of  affirm- 
ance, is  supported  by  the  opinion  of  this  court  in  the  case 
of  Connor  v.  The  Estate  of  James  Connor,  4  Col.  74, 
which  holds  that  an  appeal  is  not  a  new  action,  but  the 
continuance  of  the  same  suit,  being  only  a  transfer  from 
one  court  to  another  for  final  hearing  and  judgment. 

Also  in  the  case  of  Eicholtz  v.  Wilbur  et  al.  id.  435, 
which  holds  that,  when  the  appeal  is  perfected,  the  cause 
is  then  pending  in  the  appellate  court. 

It  could  not  have  been  the  design  of  the  legislature,  in 
fixing  the  period  of  time  from  which  the  one  year  limita- 
tion should  begin  to  run  which  was  to  bar  a  I'ecovery  of 
rents  and  profits,  to  require  a  party  to  commence  such 
action  before  it  was  possible  for  him  to  ascertain  whether 
a  right  of  action  therefor  existed  in  his  favor  or  not. 

This  could  only  be  known  at  the  final  termination  of 
the  ejectment  suit. 

Up  to  this  time  his  right  of  action  is  accruing,  but  it 
cannot  properly  be  said  to  have  accrued  pending  the  liti- 
gation which  is  to  determine  the  ownership  of  the 
premises. 

It  is  said  in  Einghoitse  v.  Keener,  63  HI.  230,  that  by  the 
practice  in  the  British  courts  an  action  of  trespass  for 
mesne  profits  could  only  be  maintained  on  a  recoveiy  in 
ejectment,  and  that  there  was  no  substantial  difference 
between  the  action  of  trespass  for  mesne  profits,  as  it 
existed  under  the  common  law,  and  the  suggestion  re- 
quired by  the  Illinois  statute.  The  same  observation  is 
equally  applicable  to  our  ejectment  statute. 


ir>r 


1881.]        Colorado  Springs  Co.  v.  Cowell.  7< 

Mr.  Blackstone  says:  "  The  judgment  in  ejectment  is 
conclusive  evidence  against  the  defendant  for  all  profits 
which  have  accrued  since  the  date  of  the  demise  stated 
in  the  former  declaration  of  the  plaintiff."  3  Bl.  Com. 
*205. 

It  is  but  reasonable  to  suppose  that  the  legislative  in- 
tention was  to  fix  a  period  at  which  the  rights  of  the 
parties,  with  reference  to  the  title  and  possession,  would 
be  adjudicated;  when  the  plaintiff  would  be  entitled  to  a 
writ  of  possession,  which  would  close  the  account  for 
rents  and  profits;  and  when  the  record  of  the  recovery 
could  be  used  as  proof  of  title  upon  which  to  found  the 
plaintiff's  right  to  mesne  profits. 

If  such  was  the  legislative  design,  as  we  have  supposed, 
then  the  final  judgment  in  the  cause  is  the  judgment  re- 
ferred to  in  the  statute,  and  this,  in  a  case  where  an  ap- 
peal is  taken  and  judgment  aflBrmed,  bears  even  date 
with  the  mandate  of  the  appellate  court  aflB.rming  the 
judgment  below. 

The  record  shows  that  this  action  was  commenced 
within  two  months  from  the  entry  of  final  judgment  in 
the  ejectment  suit;  hence  the  bar  of  the  statute  had  not 
attached. 

The  remaining  points  raised  by  the  demmTer  will  be 
considered  together. 

They  are:  That  the  right  to  recover  mesne  profits  is 
purely  statutory;  that  the  code  furnishes  no  remedy  in 
a  case  circumstanced  like  this;  and  that  the  concluding 
portion  of  the  proviso  (Code,  p.  163)  requires  the  action 
to  be  brought  and  prosecuted  under  the  repealed  statute. 

The  words  of  the  proviso  referred  to  are:  "Neither 
shall  the  repeal  of  any  such  law  or  parts  of  law  in  any 
wise  affect,  deny,  abridge,  divest  or  impair  any  right, 
action  or  cause  of  action  accrued  or  arising  under  the 
laws  hereby  repealed;  but  such  right,  action  or  cause  of 
action  so  accrued  or  arising  shall  be  brought  and  prose- 
cuted to  final  determination  under  the  laws  so  repealed, 
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unless  the  provisions  of  this  code  give  a  remedy  or  pre- 
scribe a  mode  whereby  such  right,  action  or  cause  of 
action  may  be  brought  and  prosecuted  to  final  deter- 
mination." 

If  the  right  to  recover  rents  and  profits  of  real  estate- 
was,  as  claimed  by  counsel  for  defendant  in  error,  a 
purely  statutory  right,  then  there  would  be  force  in  the 
position  that  under  this  proviso  the  remedy  in  the  present 
case  would  be  under  the  repealed  statute,  at  least  to  the 
extent  that  the  right  claimed  may  be  said  to  have  ac- 
crued under  that  statute.  But  in  our  judgment  the 
premises  are  false,  and  the  conclusion  unsound. 

The  fact  that  a  statute  provides,  as  does  the  ejectment 
act,  that  a  person  under  certain  circumstances  shaU  be* 
entitled  to  recover  damages,  does  not  necessarily  make- 
such  right  a  purely  statutory  right;  that  is,  a  right  whoUy 
dependent  for  recognition  upon  a  statute,  as  the  right  to* 
a  mechanic's  lien,  or  the  right  to  a  penalty.  It  may  have 
been  a  right  at  common  law;  and  in  a  state  which,  like 
ours,  has  adopted  the  common  law,  the  proposition  would 
be  erroneous. 

The  right  in  question  was  a  right  at  common  law,  and 
it  is  doubtful  if  a  valid  law  could  be  framed  which  wouldl 
divest  the  right. 

If  there  is  no  remedy  in  this  case  under  the  code,  and 
if  it  be  true  that  the  action  under  the  repealed  statute* 
should  have  been  commenced  within  one  year  after  entiy 
of  judgment  below,  then  there  is  no  remedy  for  the  re- 
covery of  the  rents  and  profits  which  accrued  from  June, 
1876,  to  February,  1880. 

Or  if  it  be  said  that,  under  our  ruling,  an  action  under- 
the  repealed  statute  might  have  been  brought  within  one* 
year  after  the  affirmance  of  the  judgment,  there  would 
exist  the  difficulty  that  only  a  portion  of  the  rents  and 
profits  accrued  under  the  ejectment  act,  a  portion  having* 
accrued  after  its  repeal. 

The  proviso  only  authorizes  such  action  for  the  recovery^ 


1S81.]        Colorado  Springs  Co.  v.  Cowell.  79^ 

on  rights  of  action  which  accrued  or  arose  under  the  re- 
pealed law. 

In  any  view  of  the  subject,  therefore,  the  construction 
contended  for  would  impair  the  remedy. 

It  has  been  said  that  if  a  statute  so  changes  the  nature 
and  extent  of  an  existing  remedy  as  materially  to  impair 
the  rights  and  interests  of  the  owner  of  property,  it  is  just 
as  much  a  violation  of  the  constitutional  provision  as  if 
it  directly  overturned  his  rights  and  interests.  Dwarris 
on  Statutes,  p.  472 ;  Bronson  v.  Kinzte,  1  How.  (U.  S.) 
*632. 

In  Cfreen  v.  Biddle,  8  Wheaton,  *75,  Justice  Washing- 
ton, who  delivered  the  opinion  of  the  court,  in  treating 
of  this  subject  used  the  following  language: 

''  The  common  law  of  England  was  at  that  period,  as 
it  is  still,  the  law  of  that  state  (Virginia);  and  we  are  in- 
formed by  the  highest  authority,  that  a  right  to  land  by 
that  law  includes  the  right  to  enter  on  it,  when  the^ 
possession  is  withheld  from  the  right  owner,  to  recover 
the  possession  by  suit,  to  retain  the  possession,  and  to  re- 
ceive the  issues  and  profits  arising  from  it; "  citing: 
AUham's  Case,  8  Co.  299. 

Again  he  says:  "Nothing,  in  short,  can  be  more  clear, 
upon  principles  of  law  and  reason,  than  that  a  law  which 
denies  to  the  ownw  of  land  a  remedy  to  recover  posses- 
sion of  it,  when  withheld  by  any  person,  however  inno- 
cently he  may  have  obtained  it;  or  to  recover  the  profits, 
received  from  it  by  the  occupant;  or  which  clogs  his  re- 
covery of  such  possession  and  profits  by  conditions  and 
restrictions  tending  to  diminish  the  value  and  amoimt  of 
the  thing  recovered,  impaire  his  right  to  and  interest  in 
the  property.  *  *  *  If  the  remedy  afforded  be  quali- 
fied and  restrained  by  conditions  of  any  kind,  the  right  of 
the  owner  may  indeed  subsist,  and  be  acknowledged,  but 
it  is  impaired  and  rendered  insecure,  according  to  the 
nature  and  extent  of  such  restrictions." 

The  plaintiffs  right  to  mesne  profits,  therefore,  being  a 
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common  law  right,  which  has  ripened  into  a  cause  of  ac- 
tion, and  in  that  sense  may  be  said  to  have  accrued  since 
the  repeal  of  the  ejectment  act,  and  under  the  code,  it 
must  be  held  that  he  has  a  remedy  under  the  code  for  its 
enforcement. 

It  must  be  borne  in  mind  that  the  action  to  recover  the 
rents  and  profits  of  real  estate  wrongfully  withheld  from 
the  possession  of  the  owner  is  a  separate  action. 

It  was  no  part  of  the  ejectment  suit  under  the  former 
statute,  but  had  all  the  essential  characteristics  of  a  new 
suit,  and  was,  substantially,  a  new  suit.  Binghotise  v. 
KeeneVy  supra. 

There  is,  then,  no  remedy  for  the  plaintiff  under  the  re- 
pealed law,  and  unless  the  present  law  afford  him  such 
remedy  for  the  enforcement  of  his  rights,  the  legislation 
which  has  thus  impaired  his  remedy  is  obnoxious  to  both 
the  federal  and  state  constitutions. 

But  such  a  conclusion  is  vrarranted  neither  by  the  pro- 
yisions  of  the  code  nor  the  facts  of  the  case.  That  it 
was  the  design  of  the  legislature,  in  accepting  the  code, 
to  afford  a  remedy  for  the  enforcement  of  every  substan- 
tial right,  is  manifest  from  its  several  provisions,  and  the 
prescribed  rule  for  their  interpretation  —  *' that  its  pro- 
visions, and  all  proceedings  under  it,  shall  be  liberally 
construed,  with  a  view  to  promote  its  object,  and  assist 
the  parties  in  obtaining  justice. " 

Being  of  opinion  that  its  provisions  are  broad  enough 
to  embrace  the  present  cause  of  action,  the  judgment 
below  will  be  reversed  and  the  cause  remanded. 

Beversed. 
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Hall  v.  The  Pay  Rock  Consolidatbd  Mining  Company. 

Under  the  act  of  February  24,  1879,  a  party  in  whose  favor  a  judgment 
18  rendered  cannot  appeal  to  this  court.  Joinder  in  error  does  not 
remove  the  objection,  as  consent  cannot  confer  jurisdiction. 

Appeal  from  District  Court  of  Char  Creek  County. 

"tt      81 
18a  283 

Mr.  T.  W.  Hughes,  for  appellant.  J^l^w 

33    186 
19»    32 

Messrs.  Morrison  and  Fimus,  for  appellee.  — 

Elbert,  C.  J.  On  the  25th  day  of  June,  1879,  the  ap- 
X)ellant  recovered  judgment  in  the  district  court  of  Clear 
Creek  county  for  $95,  and,  being  dissatisfied  therewith, 
took  his  appeal  under  the  act  of  the  24:th  of  February, 
1879. 

A  party  in  whose  favor  a  judgment  is  rendered  can- 
not appeal  under  this  act.  The  statutory  condition  that 
the  appellant  shall  pay  the  judgment,  costs,  interest  and 
damages  in  case  the  judgment  shall  be  afi&rmed,  can  only 
apply  where  the  party  against  whom  the  judgment  is 
rendered  is  the  appellant. 

This  was  held  by  this  court  in  the  case  of  Bernard  et  al. 
V.  Boggs,  4  Col.  73,  whei'e  the  appeal  was  under  the  41st 
section  of  the  Bevised  Statutes,  513,  of  which  section  26 
of  the  act  of  February  24,  1879,  is  a  literal  transcript. 
Such,  also,  has  been  the  uniform  holding  by  the  supreme 
court  of  Illinois  under  a  similar  statute.  Addix  v, 
Fahnestockj  15  IlL  448;  Carrv.  Mines,  40  lU.  33. 

Joinder  in  error  does  not  remove  the  objection,  as  con- 
sent cannot  confer  jurisdiction.  Peabody  v.  Thatcher  et 
<d.  8  Col.  275. 

Where  a  successful  party  is  dissatisfied  with  his  judg- 
ment, the  only  mode  of  review  in  this  court  is  by  writ  of 
«rror.    The  appeal  must  be  dismissed. 

Appeal  dismissed. 
Vol.  VI-6 
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Blatchley  et  al.  v.  Coles. 

1.  The  code  abolished  all  distinctionB  between  legal  and  equitable  ac- 

tions, and  substituted  therefor  the  one  action  by  complaint.  For 
our  common  law  practice  and  our  chancery  practice  it  snbetituted 
a  code  procedure. 

2,  Equity  practice,  eo  nomine,  no  longer  exists,  and  can  no  longer  be 

appealed  to,  except,  perhaps,  m  matters  upon  which  the  code  is 
silent. 
8.  Evidence  taken  before  a  referee  in  a  chancery  cause  is  not  of  record 
unless  preserved  by  a  bill  of  exceptions. 

Appeal  from  District  Court  of  Lake  County. 

This  was  a  motion  to  strike  the  supplemental  transcript- 
from  the  files. 

Messrs.  Murphy  and  Fishback,  for  the  motion. 

Mr.  H.  P.  Bennet,  contra. 

Elbert,  C.  J.  The  pleadings  in  this  case  show  issues: 
both  legal  and  equitable.  There  was  an  order  of  ref- 
erence. The  evidence  was  taken  by  the  referee,  and  re- 
ported to  the  court,  together  with  his  findings  of  fact  and. 
law. 

This  report  and  evidence  appears  in  both  the  original 
and  supplemental  transcripts  of  the  record  on  file.  In* 
the  f owner  it  is  treated  as  properly  a  part  of  the  record;; 
in  the  latter  it  is  preserved  by  bill  of  exceptions. 

The  motion  raises  the  question  of  the  necessity,  under 
the  code  practice,  of  a  bill  of  exceptions  in  such  a  case. 
The  office  of  a  bill  of  exceptions  is  to  preserve  matter 
dehors  the  record,  and  thereby  make  it  part  of  the  record- 
Under  our  former  practice,  a  bill  of  exceptions  was 
neither  necessary  or  proper  in  a  chancery  cause,  for  the 
reason  that  the  entire  proceeding  was*  supposed  to  h& 
written  and  of  record.  Ferris  v.  McClure^  40  111.  99; 
Smith  V.  Newland,  40  III.  100;  Mason  et  al.  v.  Blair,  8* 
m.  19*. 
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The  code  abolished  aD  distictions  between  legal  and 
equitable  actions,  and  substituted  therefor  the  one  action 
by  complaint. 

For  our  common  law  practice  and  our  chancery  prac- 
tice it  substituted  a  code  procedure. 

Undoubtedly  the  rules  and  principles  of  equity  juris- 
prudence still  obtain  and  apply  in  the  adjudication  of 
causes  in  their  nature  equitable,  but  equity  practice,  eo 
nomine,  no  longer  exists,  and  can  no  longer  be  appealed 
to,  except,  perhaps,  in  matters  upon  which  the  code  is 
silent. 

As  originally  adopted,  the  code  provided  for  a  "state- 
ment of  the  evidence  and  exceptions  saved,"  to  be  signed 
and  certified  by  the  judge.    Sec.  340  et  seq.  Code. 

This  statement  took  the  place  of  the  bill  of  exceptions 
under  our  former  system  of  practice  (WiUoughJby  v. 
BrowUy  4  Col.  120),  and  the  provision  for  it  was  general 
in  its  application  to  all  causes  imder  the  code,  whether  of 
a  legal  or  equitable  nature. 

It  is  true  that  the  duties  and  powers  of  a  referee,  and 
his  relation  to  the  court,  as  prescribed  by  the  code,  were 
substantially  those  of  a  master  in  chancery,  but  there 
was  nowhere  any  provision  that  his  report  containing  the 
evidence  should  constitute  part  of  the  record. 

On  the  other  hand,  by  the  enumeration  in  section  210 
of  what  shall  constitute  the  judgment  roll,  it  must  be 
taken  as  excluded  on  the  familiar  maxim,  expressio  untns 
est  eocclusio  alterius. 

We  think  it  clear  that,  under  the  provisions  of  the  code 
as  originally  adopted,  the  evidence  taken  before  a  referee 
in  a  chancery  cause  was  not  matter  of  record,  and,  if  par- 
ties desired  to  bring  it  before  this  court  for  review,  it  was 
necessary  to  embody  it  in  the  statement  provided  for  in 
section  340. 

We  have  been  unable  to  find  any  provision  that  would 
authorize  a  different  conclusion. 
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It  therefore  only  Femains  to  consider  whether  the  legis- 
lation of  1879  made  any  change  in  this  respect. 

Section  210,  declaring  what  should  constitute  the  judg- 
ment roll,  and  section  340,  providing  for  a  "statement  of 
the  evidence  and  exceptions  saved,"  were  repealed. 

In  lieu  of  the  section  210  the  legislature  gave  us  noth- 
ing, and  the  record,  we  take  it,  stands  as  at  common 
law. 

In  lieu  of  section  240  we  have  section  23  (code  amend- 
ments), which  provides  for  the  preservation  of  matter 
dehors  the  record  by  a  bill  of  exceptions.  We  do  not  see 
that  this  section  effects  any  change  except  in  the  mode 
and  manner  of  preserving  exceptions,  and  making  them 
part  of  the  record.  It  is  equally  applicable  to  all  cases, 
wheilier  of  a  legal  or  equitable  nature,  as  was  the  re- 
pealed section  340. 

The  evidence  taken  before  the  referee  in  a  chancery 
cause  is  still  matter  not  of  the  record;  there  is  no  ad- 
ditional provision  of  the  code  that  recognizes  it  as 
otherwise;  there  is  no  restored  chancery  practice  that 
recognizes  it  as  otherwise;  and  it  is  just  as  necessary  that 
it  be  preserved  by  a  bill  of  exceptions,  as  before  the  re- 
peal it  was  necessary  to  preserve  it  in  the  "  statement." 

It  is  true  that  section  23  is  taken  from  the  Revised 
Statutes,  and  that  under  the  practice  as  it  then  existed 
it  was  held  not  to  apply  to  causes  on  the  chancery  side  of 
the  court  C Smith  v.  Newland,  40  HI.  100);  but  under  the 
code  no  such  distinction  can  be  taken,  because  no  such 
distinction  exists.  Under  this  view,  the  evidence  in  this 
cause  was  properly  preserved  by  bill  of  exceptions,  and 
the  motion  to  strike  the  supplemental  record  from  the 
files  is  denied. 

Motion  denied. 
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Israel  v.  Arthur,  Administrator.  J   JJ 

1.  a  decree  of  divorce  does  not  affect  the  marriage  relation  only,—  it  may 

affect  the  property  right  of  the  parties;  and  it  would  seem  that  the 
same  reasons  exist  for  determining  the  validity  of  the  decree  as  in 
civil  actions  generally,  notwithstanding  the  death  of  one  of  the 
parties. 

2.  The  decree  may  be  reviewed  upon  writ  of  error. 

8.  While  the  administrator  is  a  proper  party  in  such  proceeding,  it  is 
clear  that  the  heirs  at  law  are  not  only  proper  but  necessary  par- 
ties. 

4.  When  the  record  does  not  disclose  the  names  of  persons  who  should 
be  made  parties  to  the  proceedings  in  error,  it  is  the  duty  of  the 
plaintiff  in  error  to  file  an  affidavit  setting  out  the  names  of  all  per- 
sons, so  far  as  known,  whose  interest  would  be  affected,  or  who  are 
necessary  parties  to  the  proceedings ;  and  a  prcecipe  should  be  filed 
directing  the  clerk  to  issue  a  scire  facias  directed  to  the  persons 
therein  named  as  defendants  in  error. 

Error  to  County  Court  of  Larimer  County. 

The  case  is  stated  in  the  opinion. 

Messrs.  Welm,  Smith  and  Macon,  Messrs.  Barnum 
and  Graham  and  Mr.  0.  W.  McCord,  for  the  motion. 

Messrs.  BLaynes,  Dunning  and  Haynes,  contra. 

Beck,  J.    This  is  a  motion  to  dismiss  the  writ  of  error. 

The  points  mainly  rehed  upon  in  support  of  the  motion 
are  the  want  of  proper  parties  as  defendants  in  error,  and 
that  a  writ  of  error  does  not  lie  in  a  case  of  this  nature. 

This  writ  was  sued  out  hy  the  plaintiff  in  error  to  re- 
verse a  decree  of  divorce  obtained  against  her  at  the  June 
term,  18Y7,  of  the  county  court  of  Larimer  county,  by 
her  former  husband,  John  Arthur,  since  deceased. 

The  writ  of  error  describes  the  plaiiatiff  in  error  as  Abbie 
A.  Arthur,  now  Abbie  A.  Israel,  and  the  scire  facias 
commands  the  ofiEicer  charged  with  the  execution  of  the 
writ  to  summon  James  B.  Arthur,  administrator  of  the 
estate  of  said  John  Arthur,  deceased,  as  defendant  in 
error. 
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The  second  objection  urged  is  jurisdictional  Counsel 
say  that  inasmuch  as  the  decree  of  the  court  below  con- 
cerned only  the  marriage  relations  of  the  parties  thereto, 
there  is  no  one  now,  since  the  decease  of  the  plaintiff 
below,  who  can  represent  him  in  this  relation.  That  if  the 
decree  were  to  be  adjudged  erroneous,  the  lower  court 
would  be  without  jurisdiction  to  retry  the  cause,  for  the 
reason  that  the  bonds  of  matrimony  have  been  dissolved 
by  death,  and  the  marriage  relation  no  longer  exists 
between  the  parties. 

If  a  decree  of  divorce  affected  the  marriage  relation 
only,  there  would  be  great  force  in  the  argument;  but 
when  it  is  considered  that  the  decree  in  this  case,  as  in 
other  cajses,  affects  the  property  rights  of  the  parties  as 
well  as  their  marital  rights,  it  would  seem  that  the  same 
reasons  exist  for  determining  its  validity  as  in  civil  cases 
generally,  notwithstanding  the  death  of  one  of  the  parties, 
and  regardless  of  the  fact  that  the  primary  relief  sought 
by  the  bill  and  afforded  by  the  decree  has  been  confirmed 
by  death,  whose  decree  is  irrevocable. 

An  examination  of  the  authorities  cited  on  the  argu- 
ment do  not  appear  to  support  this  position  of  counsel 
for  defendant  in  error.  The  authorities  agree  that  the 
decree  may  be  reviewed,  differing  only  as  to  the  mode  of 
review. 

In  the  case  of  Watson  v.  Watson,  47  How.  Pr.  240,  it 
was  attempted  by  motion  in  the  court  below,  with  notice 
to  the  administrator  only,  to  set  aside  a  decree  of  divorce 
after  the  death  of  the  plaintiff  who  obtained  it,  on  the 
ground  of  fraud  and  irregularity.  An  appeal  was  taken 
from  the  order  denying  the  motion  to  the  supreme  court. 
That  court  held  that  reUef  could  not  be  obtained  on  mo- 
tion to  set  aside  the  decree,  and  suggested  a  biU  of  review, 
bringing  in  the  heirs  at  law,  and  others  interested  in  de- 
cedent's real  estate,  as  well  as  his  representatives. 

The  decree  in  that  case  was  entered  in  1863,  the  plaint- 
iff died  in  1872,  and  the  motion  to  set  aside  the  decree 
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was  filed  some  time  prior  to  March,  1874^  but  the  date  is 
not  given. 

The  writ  of  error  m  New  York  having  been  abolished 
in  civil  cases  by  the  code,  it  is  not  apparent  that  any 
other  remedy  than  that  suggested  by  the  court  existed  in 
such  case. 

The  supreme  court  of  Michigan  held,  in  Shqfer  v. 
ShafeTy  30  Michigan,  163,  that  an  appeal  lay  from  a 
decree  of  divorce  after  the  death  of  the  plaintiff,  the  ap- 
peed  having  been  taken  within  the  time  allowed  for  ap- 
peals in  chancery  cases.  Notices  were  served  in  that  case 
on  the  solicitor  of  record  for  the  complainant  in  the 
court  below,  and  the  administrator.  The  court  held  that, 
before  the  appeal  could  be  brought  to  a  hearing,  the 
proper  steps  must  be  taken  to  bring  in,  as  parties^  the 
representatives  of  the  deceased  complainant,  and  his 
heirs  at  law. 

The  case  of  Wren  v.  Moss  et  cU.  2  Gil.  72,  is  similar  to 
the  case  at  bar,  except  that  the  executor,  and  all  other 
persons  interested  in  the  estate,  were  made  parties. 

The  husband  obtained  a  decree  of  divorce  and  died. 
The  widow  then  brought  the  *  case  before  the  supreme 
court  for  review  upon  a  writ  of  error.  It  was  objected 
that  a  writ  of  error  did  not  lie  in  such  a  case,  for  the  fol- 
lowing reasons:  because  by  death  of  one  of  the  parties 
the  suit  abates  as  to  the  subject  matter;  if  reversed,  it 
cannot  be  retried;  also,  that  error  does  not  lie  against 
those  interested  only  in  the  consequences,  but  not  in  the 
subject  matter  of  a  suit. 

It  was  held  that  the  decree  could  be  reviewed  upon  the 
writ  of  error,  or,  in  a  proper  case,  upon  appeal;  but  that 
to  authorize  the  latter  proceeding,  the  title  to  realty  must 
be  involved,  or  the  decree  be  for  the  sum  of  $20,  be- 
sides costs. 

The  jurisdiction,  in  this  class  of  cases,  is  supported 
both  upon  principle  and  authority.  It  is  likewise  pro- 
vided by  art.  VI,  sec.  23,  of  our  constitution,  that  "  writs 
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of  error  shall  lie  from  the  supreme  court  to  every  final 
judgment  of  the  county  court." 

Bespecting  the  objection  that  proper  parties  have  not 
been  brought  in,  we  think  the  objection  well  taken. 

The  plaintiff  in  error  has  caused  only  the  administrator 
of  her  deceased  husband's  estate  to  be  summoned  as  de- 
fendant in  error.  While  by  all  the  authorities  he  is  a 
proper  party,  it  is  clear  that  the  heirs  at  law  are  not  only 
proper  but  necessary  parties. 

No  showing  has  been  made  here,  on  either  side,  that  no 
heirs  at  law  exist,  or  that  such  persons,  or  others,  inter- 
ested in  the  estate  or  judgment  do  exist. 

We  are  of  opinion  that  the  proper  practice  in  all  cases 
where  the  record  does  not  disclose  the  names  of  persons 
who  should  be  made  parties  to  the  proceedings  in  error, 
is  for  the  plaintiff  in  error,  by  himself  or  attorney,  to  file 
with  the  clerk  of  this  court  an  affidavit  setting  forth  the 
names  of  all  persons,  so  far  as  known,  whose  interests 
would  be  affected  by  the  proceedings,  or  who  are  neces- 
sary parties  thereto.  In  addition  to  this,  a  prcecipe  should 
be  filed  directing  the  clerk  to  issue  a  scire  facias  to  hear  er* 
rors,  to  the  persons  therein  named  as  defendants  in  error. 

This  practice  would  place  the  responsibiUty  for  the 
regularity  of  the  proceedings  where  it  properly  belongs, 
upon  the  plaintiff  in  error.  If  objection  should  after- 
wards be  raised  that  proper  parties  were  not  made,  the 
names  of  the  persons  omitted,  or  improperly  joined, 
together  with  the  neoessaiy  facts  to  enable  the  court  to 
pass  upon  the  point,  would  have  to  appear  in  a  like  au- 
thentic maimer. 

A  similar  practice  was  adopted  in  Wren  v.  Moss  et  al.y 
supra^  which  was  approved  by  the  court.  Suggestions  of 
similar  import  were  made  by  Judge  Caton  in  Napper  et 
cU.  V.  Short,  17  111.  119. 

But  while  the  objection  as  to  want  of  parties  must  be 
sustained  in  the  present  condition  of  the  proceedings,  it 
is  no  ground  for  dismissing  the  writ  of  error. 
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It  is  the  scire  facias  which  is  at  fault,  or  insuflScient. 
This  may  be  remedied  by  the  issue  of  an  aliaSy  when  it  is 
ascertained  who  are  proper  parties  defendant.  Birky  v. 
Birky  et  al.  15  HI.  120. 

The  motion  to  dismiss  the  writ  of  error  will  be  denied, 
and  leave  will  be  given  the  plaintiff  in  error  to  comply 
with  the  practice  herein  Fecommended,  in  respect  to  bring- 
ing to  the  knowledge  of  the  court  the  names  of  all  per- 
sons who  should  be  joined  as  defendants  in  error,  when 
an  alias  scire  facias  may  be  ordered  to  bring  them  into 

court 

Motion  denied. 


Stiles  v.  McClellan  et  al. 

The  rule  of  law,  that  a  promise  is  a  good  consideration  for  a  promise^ 
requires  that  there  be  an  absolute  mutuality  of  engagement,  so  that 
each  party  may  have  an  action  on  it,  or  neither  will  be  bound« 
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Error  to  District  CouH  of  Arapahoe  County. 

The  case  is  stated  in  the  opinion. 

Messrs.  Browne  and  Putnam,  for  plaintiff  in  error. 

Mr.  T.  D.  W.  YoNLEY  and  Messrs.  B.  M.  and  0.  J. 
Hughes,  for  defendants  in  error. 


Beck,  J.  The  plaintiff  in  error,  who  was  plaintiff  be- 
low, alleged  in  his  complaint  that  on  the  1st  day  of  May, 
1879,  he  purchased  the  Davidson  ranch,  Park  county,  for 
$2,500,  and  prior  to  October  1st  paid  thereon  $1,200;  dur- 
ing that  time  defendants  were  proprietors  of,  and  run- 
ning a  coach  line  from  the  end  of  the  track  of  the  Denver,. 
South  Park  &  Pacific  Baih-oad  to  Leadville,  carrying 
many  passengers;  that  said  ranch  was  situated  on  said 
line,  and  was  conveniently  located  for  an  eating  station. 
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The  second  paragraph  of  the  complaint  is  as  follows: 
^^  Plaintiff  further  alleges  that  before  he  made  said  pur- 
chase he  had  the  positive  promise  of  the  defendants  that 
the  said  ranch  should  be  made,  and  so  long  as  they  con- 
tinued to  operate  said  line  of  stage-coaches  should  re- 
main, the  eating  station  for  ail  passengers,  both  for 
breakfast  and  dinner,  carried  by  said  defendants;  that 
the  plaintiff  was  induced  by  these  promises  to  make  the 
purchase  of  said  ranch,  and  to  expend  a  large  sum  of 
money,  not  less  than  $1,000,  in  improving,  furniahing 
and  supplying  said  ranch  for  the  purposes  aforesaid,  and 
that  but  for  these  promises  of  the  defendants  he  never 
would  have  made  the  purchase,  or  the  aforesaid  expendi- 
tures." 

The  breach  stated  is,  that  although  defendants  con- 
tinued to  own  and  operate  said  stage  line  up  to  the  1st 
day  of  October,  they  withdrew  the  patronage  of  the  pas- 
sengers from  his  ranch,  part  of  it  on  the  1st  day  of  June, 
and  the  balance  thereof  on  the  15th  day  of  August,  1879; 
that  the  ranch  was  only  valuable  for  said  patronage,  and 
80  long  as  it  lasted  the  plaintiff  had  realized  great  profits, 
which  would  have  continued  until  the  1st  day  of  October; 
but  that  in  consequence  of  its  withdrawal  plaintiff  was 
required  to  sell,  and  did  sell,  the  ranch  for  half  the  sum 
he  had  paid  for  it,  and  lost  the  profits  guaranteed  to  him 
by  the  defendants  as  aforesaid. 

Damages  are  laid  at  the  sum  of  $2,000. 

A  demurrer  was  sustained  to  this  complaint,  and  the 
plaintiff  electing  to  abide  by  his  demurrer,  final  judg- 
ment was  rendered  for  the  defendants. 

We  think  the  demun'er  was  properly  sustained. 

The  transaction  stated  does  not  contain  the  essential 
elements  of  a  binding  engagement  within  the  pm*view 
of  the  authorities  cited  in  its  support. 

The  rule  of  law  cited  and  relied  upon,  that  a  promise 
is  a  good  consideration  for  a  promise,  does  not  apply  to 
the  facts  stated.    Besides,  there  is  an  important  qualifi- 
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cation  to  that  rule,  which  is,  that  there  must  be  an  abso- 
lute mutuality  of  engagement,  so  that  each  party  may 
have  an  action  on  it,  or  neither  will  be  bound. 

The  complaint  states  no  consideration  for  the  promise 
of  the  defendants,  nor  does  it  state  a  case  of  mutual  or 
reciprocal  promise,  made  by  the  parties,  one  to  the  other. 
The  plaintiff  says  he  had  the  positive  promise  of  the  de- 
fendants, but  don't  even  aver  that  he  accepted  their 
promise.  It  is  not  stated  when  the  promise  was  made; 
how  it  was  made;  to  whom  it  was  made,  nor  within 
what  time  after  it  was  made,  that  he  acted  upon  it. 

The  complaint  does  not  state  that  defendants  were  in 
any  manner  interested  in  the  sale  of  the  ranch,  or  that 
their  promise  to  make  it  an  eating  station  was  condi- 
tional upon  the  plaintiff's  purchase.  For  anything  that 
appears,  it  may  have  been  the  determination  of  the  de- 
fendants to  make  the  ranch  an  eating  station  whether 
purchased  by  the  plaintiff  or  not. 

It  would  not  be  pretended  that  there  is  anything  in  the 
supposed  agreement  binding  as  against  the  plaintiff.  In 
short,  there  is  no  contract  stated. 

Even  the  charitable  rule  of  code  construction,  which 
covers  a  multitude  of  faults  in  pleading,  viz.,  "That  the 
allegations  of  a  pleading  shall  be  liberally  construed,  with^ 
a  view  to  substantial  justice  between  parties,"  is  not 
broad  enough  to  cover  the  infirmities  of  this  complaint. 

The  defects  do  not  consist  in  the  manner  and  form  of 
alleging  the  facts,  but  in  the  absence  of  substantial  facts 
to  constitute  a  cause  of  action. 

The  judgment  must  be  affirmed. 

Affirmed. 
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1.  A  oonstruction  which  raises  a  conflict  between  parts  of  the  constitu- 

tion is  not  admissible,  when,  by  any  reasonable  construction,  they 
may  be  made  to  harmonize. 

2.  The  powers  of  the  general  assembly  are  plenary,  subject  only  to  con- 

stitutional restraints,  expressed  or  implied.  To  authorize  an  implied 
restraint  the  implication  must  be  a  neoeesary  one. 
8.  Great  deference  is  due  to  a  legislative  exposition  of  a  constitutional 
provision,  and  especially  when  it  is  made  almost  contemporaneously 
with  such  provision. 

The  case  is  stated  in  the  opinion. 

The  Attorney  General,  Messrs.  Markham  and  Pat* 
TERSON  and  Mr.  J.  McD.  Livesay,  for  the  people. 

Mr.  Alpheus  Wright,  pro  se. 

Elbert,  C.  J.  This  is  an  information  in  the  nature  of 
a  qtu>  warranto.  The  relator  Livesay  claims  the  office 
of  district  attorney  for  the  first  judicial  district  by  virtue 
of  an  election  to  that  office  at  the  general  election  held 
November  8, 1881,  and  presents  his  certificate  of  election, 
signed  and  sealed  by  the  secretary  of  state.  The  de- 
fendant Wright  claims  the  office  by  virtue  of  his  appoint* 
ment  by  C.  C.  Carpenter,  judge  of  the  first  district,  to  fill 
a  vacancy  occasioned  by  the  resignation  of  Harper  M. 
Orahood,  elected  district  attorney  in  1879  for  the  term 
of  three  years,  and  exhibits  a  duly  certified  copy  of  his 
said  appointment. 

By  reason  of  this  appointment  the  defendant  asserts 
title  to  the  office  for  the  unexpired  term  of  Orahood,  that 
is  to  say,  until  the  general  election  in  November,  1882. 

The  validity  of  this  clainci  wiU  depend  upon  the  con- 
struction to  be  given  to  section  29,  article  VI,  of  the  con- 
stitution, which  is  as  follows : 

*  *  *  "Vacancies  occuning  in  any  of  the  offices 
provided  for  in  this  article  shall  be  filled  by  appointment 
as    follows:   of  judges  of    the   supreme    and    district 
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<X)urts,  by  the  governor;  of  district  attorneys,  by  the 
judge  of  the  court  of  the  district  for  which  such  attorney 
was  elected;  and  of  all  other  judicial  officers,  by  the  board 
of  county  commissioners  of  the  county  wherein  the  va- 
<ancy  occurs." 

"Judges  of  the  supreme,  district  and  county  courts, 
appointed  under  the  provisions  of  this  section,  3hall  hold 
office  until  the  next  general  election,  and  until  their  suc- 
cessors elected  thereat  shall  be  duly  qualified."  (General 
Laws^  p.  132. 

This  section  is  an  amendment  framed  and  submitted 
by  the  legislature,  and  adopted  by  the  people,  in  lieu  of 
section  £9,  article  VI,  of  the  constitution  as  originally 
adopted. 

The  repealed  section  is  as  follows:  *  *  *  "Vacan- 
cies in  elective  offices  shall  be  filled  by  election,  but  where 
the  unexpired  term  does  not  exceed  one  year,  the  vacancy 
shall  be  filled  by  appointment  as  follows:  of  judges  of  the 
supreme  and  district  courts,  by  the  governor;  of  district 
attorneys,  by  the  judge  of  the  court  to  which  the  office 
appertains;  and  of  all  other  judicial  officers,  by  the  board 
of  county  commissioners  of  the  county  where  the  vacancy 


occurs." 


Under  this  repealed  section,  whenever  a  vacancy  oc- 
curred in  any  elective  judicial  office,  and  the  unexpired 
term  exceeded  one  year,  it  became  necessary  to  call  and 
hold  a  special  election  to  fill  the  vacancy.  The  chief,  if 
not  the  only  object  of  the  amendment,  was  to  obviate  the 
expense  and  inconvenience  of  such  special  elections. 

If  we  compare  the  repealed  and  substituted  sections, 
we  find:  (1)  As  to  the  appointing  power  there  is  no  change; 
the  governor,  district  judge  and  county  commissioners 
exercising  the  appointing  powei*  in  the  same  class  of  cases 
in  both  sections.  (2)  As  to  the  mode  of  filling  vacancies, 
the  rule  of  the  repealed  section  was  that  vacancies  in  all 
elective  offices  should  be  filled  by  election,  the  only  ex- 
ception being  where  the  unexpired  term  did  not  exceed 
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one  year.  The  rule  of  the  substituted  section  is  that 
"vacancies  in  any  of  the  offices  provided  for  in  this 
article  shall  be  filled  by  appointment."  (3)  As  to  the 
"  holding  "  of  an  appointee  to  fill  a  vacancy,  the  rule  of 
the  repealed  section  was  that  the  appointee  held  for  the 
unexpired  term;  but  appointments  being  Umited  to  unex- 
pired terms  that  did  not  exceed  one  year,  it  in  effect 
limited  the  "holding"  of  all  appointees  until  the  next 
general  election.  The  provision  of  the  substituted  section 
is,  that  "judges  of  the  supreme,  district  and  county 
courts,  appointed  under  the  provisions  of  this  section,  shall 
hold  office  until  the  next  geneiBl  Section,  and  until  their 
successors  elected  thereat  shall  be  duly  qualified." 

Touching  the  "holding"  of  one  appointed  by  the  dis- 
trict judge  to  fill  a  vax^ancy  in  the  office  of  district  at- 
torney, or  of  one  appointed  by  the  board  of  county 
commis^oners  to  fill  a  vacancy,  when  by  the  sectioii 
the  board  is  empowered  to  appoint,  the  substituted  sec- 
tion is  silent. 

Having  repealed  a  section  which,  in  effect^  limited  the 
^^ holding"  of  all  appointees  to  fill  vacancies  in  judicial 
offices  "until  the  next  general  election,"  and  living  in 
the  substituted  section  re-enacted  the  rule  oniy  as  to 
"judges  of  the  supreme,  district  and  county  courts  ap- 
pointed to  fiU  vacancies,"  an  implication  arises  of  no 
little  force,  of  a  legislative  intention  that  appointed  offi- 
oers  not  enumerated  should  hold  for  the  unexpired 
itenn. 

In  support  of  this  implication,  which  is  the  one  con* 
tended  for  bjr  the  defendant,  we  have  the  familiar  maxim,. 
eccpressio  unitis  est  eacdusio  altertus. 

It  must  be  remembered,  however,  that  this  maxim  is^ 
not  of  universal  application  in  the  construction  of  stat- 
utes. The  legislative  intention  is  to  be  taken  according 
to  the  necessity  of  the  matter,  and  according  to  that 
whidi  is  consonant  to  reason  and  sound  discretion. 
Broom^B  Leg.  Max.  *664;  Toiun  qf  Trinidad  v.  Simpson^ 
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6  Col.  65.  It  is  simply  a  rule  for  arriving  at  legislative 
intent,  and  is  to  discreetly  guide,  not  despotically  govern. 

An  examination  of  some  of  the  consequences  of  the 
application  of  the  maxim  in  this  case  disdoeea  a  result 
which  forbids  it. 

By  force  of  this  section  the  board  of  county  commis- 
sioners is  empowered  to  fill  a  vacancy  in  the  office  of  jus- 
tice of  the  peace. 

The  '^holding"  of  one  so  appointed  is  not  prescribed 
by  the  section. 

If,  then,  from  failure  to  enumerate,  we  are  to  imply  a 
legislative  intention  that  one  appointed  to  fill  a  vacancy 
in  the  office  of  district  attorney  should  hold  for  the  imex- 
pired  term,  we  must  equally  imply  the  same  intention  in 
the  case  of  one  appointed  by  the  board  of  county  com- 
missioners  to  fiU  a  vacan^r  in  the  office  of  justice  of  the 
peace. 

But  the  existence  of  such  a  legislative  intention  in  the 
latter  case  is  rex>elled  by  the  fact  that  the  constitution 
elsewhere,  in  effect,  provides  that  one  appointed  to  fill  a 
vacancy  in  the  office  of  justice  of  the  peace  shall  hold 
** until  the  next  general  election."  Sees.  9,  11,  article 
XIV,  Constitution.  It  is  not  to  be  supposed  that  the 
legislature  intended  an  implied  provision  in  conflict  with 
an  express  provision. 

A  construction  which  raises  a  conflict  between  differ- 
ent  parts  of  the  constitution  is  not  admissible,  where,  by 
any  reasonable  construction,  they  may«be  made  to  har- 
monize. 

Again,  the  construction  insisted  upon  raises  a  conflict 
between  this  section  of  the  constitution  and  the  tenth 
and  thirteenth  sections  of  the  act  of  the  legislature 
entitled  ''Elections." 

The  tenth  section  of  this  act  provides,  inter  cUiaj  that 
*Hhe  district  judge  shall  ffll  all  vacancies  in  the  office  of 
district  attorney,  by  appointment,  until  the  next  general 
election." 
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The  thirteenth  section  is  substantially  to  the  same  effect. 

The  subsequent  adoption  of  the  constitutional  amend- 
ment operated  to  repeal  these  sections  as  inconsistent 
therewith,  if  the  terms  of  the  amendment  are  to  be  con- 
strued as  claimed  by  the  defendant.  This,  in  effect,  chal- 
lenges the  statute  as  unconstitutional. 

In  determining  the  constitutionality  of  a  statute,  ^Hhe 
first  duty  of  a  court,"  says  Mr.  Cooley,  "  is  to  seek  to  rec- 
oncile the  seeming  conflict  and  sustain  the  statute;  and 
it  is  only  when  this  cannot  be  consistently  done,  that  the 
extreme  course  of  pronouncing  the  act  unconstitutional 
can  be  justified."    Cooley's  Const.  Lim.  183  et  aeq. 

Mr.  Sedgwick  thus  states  the  doctrine:  ''The leading 
rule  in  regard  to  the  judicial  construction  of  constitu- 
tional provisions  is  a  wise  and  sound  one,  which  declares 
that,  in  cases  of  doubt,  every  possible  presumption  and 
intendment  will  be  made  in  favor  of  the  constitutionality 
of  the  matter  in  question,  and  that  the  courts  will  only  in- 
terfere in  cases  of  clear  and  unquestioned  violation  of  the 
fundamental  law.  It  has  been  repeatedly  said  that  the 
presumption  is  that  every  state  statute,  the  objects  and 
provisions  of  which  are  among  the  acknowledged  powers 
of  legislation,  is  valid  and  constitutional,  and  such  pre- 
sumption is  not  to  be  overcome  unless  the  contrary  is 
clearly  demonstrated."  Sedgwick,  Stat,  and  Const.  Law, 
409. 

The  powers  of  the  general  assembly  are  plenary,  sub- 
ject only  to  constitutional  restraints,  expressed  or  implied. 
To  authorize  an  impUed  restraint,  the  implication  must 
be  a  necessary  one.     The  People  v.  Rucker,  6  Col.  455. 

T  he  implication  by  which  it  is  insisted  that  the  consti- 
tutional amendment  in  question  declares  that  one  ap- 
pointed to  fill  a  vacancy  in  the  office  of  district  attorney 
shall  hold  for  the  unexpired  term,  cannot  be  said  to  be  a 
necessary  or  exclusive  implication. 

It  is  not  unreasonable  to  say  that  the  f  ramers  of  the 
amendment  intended  to  leave  the  duration  of  incum- 
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bency  in  this  case,  as  in  case  of  all  the  other  unenu- 
merated  officers,  subject  to  legislative  discretion  and 
control. 

That  such  was  the  intention  we  have  evidence  that 
must  be  accepted  as  of  no  little  weight. 

The  amendment  under  discussion  was  framed  and  sub- 
mitted to  the  people  by  the  legislature  by  an  act  approved 
February  23,  1877.  Thirteen  days  thereafter,  on  the  8th 
day  of  March,  the  same  legislature  enacted  the  statutory 
provisions  which  are  claimed  to  be  in  conflict  with  the 
amendment. 

The  legislature  were  the  f  ramers  of  the  amendment, 
and  this  statute  must  be  taken  as  practically  a  contem- 
poraneous exposition  of  it.  They  must  be  supposed  to 
have  regarded  the  amendment  as  leaving  the  "holding" 
of  any  appointee  to  fill  a  vacancy,  when  not  provided  for 
by  the  amendment  or  otherwise,  as  the  subject  of  legisla- 
tive discretion  and  control,  and  to  have  legislated  in  har- 
mony with  this  view. 

*^  As  in  regard  to  statutes,  so  in  regard  to  constitutions, 
contemporaneous  and  legislative  expositions  are  fre- 
<juently  resorted  to,  to  remove  and  explain  ambiguities. " 


(( 


Great  deference  is  due  to  a  legislative  exposition  of  a 
<5onstitutional  provision,  and  especially  when  it  is  made 
almost  contemporaneously  with  such  provision,  and 
might  be  supposed  to  result  from  the  same  views  of 
policy  and  modes  of  reasoning  which  prevailed  among 
the  framers  of  the  instrument  expounded."  Sedgwick, 
Stat,  and  Const.  Law,  412;  People  v.  Green,  2  Wend. 
266,  274. 

In  this  case  the  statute  in  question  is  not  only  a  legisla- 
tive exposition  of  the  amendment,  but  an  exposition  by 
"the  framers  of  the  amendment,  and  must,  we  think,  be 
^ux^pted  as  conclusive.  In  view  of  the  several  considera- 
tions we  have  mentioned,  we  are  of  the  opinion  that  the 
construction  of  the  amendment  claimed  by  the  dofend- 
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ant  cannot  be  sustained,  and  that  the  relator  shows  a  valid 
title  to  the  office  of  district  attorney  for  the  first  judicial 
district,  and  judgment  will  be  entered  in  accordance  with 
this  view. 


3J    2%  Bean,  County  Clerk,  etc.,  v.   The  People  ex  rel. 

Uppercu. 

A  writ  of  error  from  this  court  lies  to  review  the  proceedings  on  man^ 
damns  issued  by  a  district  judge. 

Error  to  District  Court  of  Ounnison  County. 

Tms  was  a  motion  to  dismiss  the  writ  of  error.  The 
case  is  stated  in  the  opinion. 

Messrs.  Mills  Brothers  and  Mr.  Louis  Boisir,  for  the 
motion. 

Mr.  Geo.  Simmonds,  contra. 

Beck,  J.  An  alternative  writ  of  mandamus  was 
granted  to  the  relators  on  the  8th  day  of  December,  1881, 
by  the  Hon.  C.  W.  Burris,  judge  of  the  seventh  district^ 
directed  to  the  plaintiff  in  error,  as  county  clerk  and  re- 
corder of  Gunnison  county,  commanding  him  to  allow 
the  relator  and  their  employees  access  to  the  records  and 
files  of  his  office  for  the  purpose  of  abstracting  the  same, 
or  that  he  show  cause  why  he  has  not  done  so  before  said 
judge  at  his  chambers  in  Lake  City,  Hinsdale  county,  on 
the  14th  day  of  December,  1881. 

On  the  return  day  of  the  writ  the  respondent  Bean  ap- 
peared before  said  judge,  at  the  place  named,  and  pre- 
sented his  answer  to  the  petition,  showing  therein  why 
he  had  not  permitted  the  relators  to  make  abstracts  frora 
the  books  and  files  of  his  office. 

The  relators  demurred  to  the  answer,  and  a  hearing 
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was  had  before  the  judge,  who  sustained  the  demurrer 
and  rendered  fuial  judgment  in  favor  of  the  relators,  and 
awarded  a  perefnptory  writ  of  mandamus  against  the 
respondent. 

The  latter  sued  out  a  writ  of  error  which  was  made  a 
supersedeas. 

A  motion  is  now  made  to  dismiss  the  writ  of  error,  for 
the  reason  that  a  writ  of  error  wiU  not  he  to  review  these 
proceedings. 

The  argument  for  the  motion  is,  in  brief,  that,  under 
the  constitution  and  laws  of  this  state,  writs  of  error  only 
lie  to  final  judgments  of  the  district  and  county  courts, 
and  that  a  judge  at  chambers  has  no  power  to  enter  up 
a  judgment  of  the  courty  or  a  final  judgment  on  the 
merits. 

Whether  under  the  law  of  maiidamiLS  as  it  now  stands 
in  the  Code  of  Civil  Procedure,  a  judge  in  vacation  or  at 
chambers  may  enter  up  such  a  judgment,  it  is  certain 
that  there  was  entered  up  in  this  instance  what  purports 
to  be  a  final  judgment,  and  an  inspection  of  the  answer 
of  the  respondent  shows  that  this  judgment  determined 
the  merits  of  the  controversy. 

Having  entertained  the  cause,  entered  up  judgment; 
and  awarded  the  peremptory  writ  of  mandamus,  and  hav- 
ing Ukewise  caused  the  judgment  to  be  entered  in  the 
records  of  the  district  court  of  Gunnison  county,  it  is  no 
ground  for  dismissing  the  writ  of  error  to  say  that  the 
judge  had  no  authority  to  enter  such  a  judgment. 

It  was  said  in  Skinner  v.  Beshoar,  2  Col.  384,  that 
"this  court  seems  to  be  committed  to  the  doctrine  that 
error  shall  lie  to  review  what  assumes  to  itself  the  force 
of  an  adjudication  in  law,  even  though  upon  the  face  of 
the  record  it  may  want  the  essentials  of  validity. " 

In  Vance^s  Heirs  v.  Rockwell  et  al.  3  Col.  241,  it  was 
remarked  by  the  court,  in  deciding  a  motion  to  dismiss 
the  writ  of  error,  that  "  what  is  sufficient  to  reverse  the 
judgment  can  never  be  cause  to  quash  the  writ  of  error." 
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This  observation  was  made  in  answer  to  the  fifth  ground 
of  the  motion,  that  there  was  nothing  in  what  purported 
to  be  a  record  to  show  that  the  supposed  judgment  was 
ever  given  by  any  court  known  to  the  law,  etc. 

In  Cooper  et  al.  v.  American  Central  Ins.  Co,  3  Col. 
318,  a  writ  of  error  was  entertained  to  review  a  judg- 
ment rendered  in  vacation,  which  is  practically  the  same 
as  a  judgment  rendered  at  chambers. 

It  would  seem,  on  the  authority  of  the  case  of  TTie  Peo- 
ple ex  rel.  Munn  et  al.  v.  Board  of  Trustees  of  the  Town 
of  Ouray,  4  Col.  291,  that  a  serious  question  arises  in 
the  present  case,  whether  the  judge  had  jurisdiction  of 
the  subject  matter  of  the  action  at  Lake  City,  to  hear  and 
determine  a  cause  of  action  which  arose  in  Gunnison 
county. 

It  was  said  in  the  last  mentioned  case,  that  a  district 
judge  could  not  make  a  writ  of  mandamus  returnable 
at  his  pleasure  into  any  county  of  his  district. 

This  ruling  was  made  upon  a  construction  of  the  m^m- 
damns  act  of  February  13,  1874,  under  which  the  pro- 
ceedings arose.     Laws  1874,  p.  180. 

That  act  was  similar  in  its  general  scope  to  ch.  XXXII 
of  the  Civil  Code,  the  present  law,  but  much  more  intel- 
ligible and  reasonable. 

It  authorized,  in  express  terms,  the  issue  of  an  alterna- 
tive writ,  a  healing  and  final  judgment  in  vacation,  and 
likewise  made  provision  for  the  review  of  the  judgment 
by  appeal  or  writ  of  error. 

The  code  remedy  authorizes  the  issue  of  the  alternative 
writ,  the  hearing  of  the  cause  by  a  judge  at  chambers, 
and  inferentially  authorizes  the  judge,  on  the  hearing,  to 
enter  up  final  judgment  and  award  a  peremptory  writ, 
but  makes  no  provision  for  a  review  of  the  judgment. 

Neither  law  provides  that  the  writ  may  be  made  return- 
able and  the  trial  had  outside  of  the  county  in  which  the 
subject  matter  of  the  action  arose,  or  in  which  the  cause 
was  pending.     ^'Formerly,"  says  the  Court  in  the  case 
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last  cited,  "writs  were  returnable  uhicumque  fuerimus  in 
Anglia,  but  it  is  not  probable  that  the  legislature  con- 
templated a  return  to  that  ancient  practice." 

The  point  is  also  made  by  the  learned  judge  who  de- 
livered the  opinion  of  the  court,  that  if  the  writ  had  been 
granted  by  the  district  court  of  Ouray  county,  it  could  not 
have  been  properly  made  returnable  to  another  county  in 
the  district,  and  that  a  judge  in  vacation  has  no  other  or 
greater  power. 

It  is  time  there  are  some  expressions  in  the  present 
inconsistent  and  obscure  mandamus  chapter  from  which 
it  might  be  inferred  that  the  alternative  writ  might  be 
issued  in  one  county,  a  trial  by  jury  had  in  another,  and 
the  hearing  had  in  some  other  county;  but  a  construction 
fraught  with  so  much  inconvenience  to  suitors,  and  so 
inconsistent  with  established  principles,  ought  not  to  be 
adopted  unless  required  by  clear  and  positive  provisions 
of  law. 

Such  a  construction  also  would  be  in  seeming  conflict 
with  the  express  requirements  of  chapter  2  of  the  code, 
entitled  "  Of  the  place  of  trial  of  civil  actions." 

Section  23  of  that  chapter  requires  tl\at  an  action 
against  a  public  officer  for  an  act  done  by  him  by  virtue 
of  his  oflSce,  or  for  a  failure  to  perform  any  act  or  duty 
which  he  is  by  law  required  to  perform,  shall  be  in  the 
county  where  the  cause  or  some  part  thereof  arose. 

Section  22  of  the  code  amendments.  Laws  1879,  p.  224, 
appears  to  limit  the  powers  of  district  judges  in  vacation, 
or  at  chambers,  to  the  determination  of  motions  and  de- 
murrers and  the  making  of  interlocutory  ordel^  and  rules 
preparatory  to  trials  upon  the  merits. 

There  having  been  an  attempt  in  the  case  at  bar  to  de- 
termine the  whole  subject  matter  of  the  controversy  in 
vacation  by  a  final  judgment  on  the  merits,  and  this  judg- 
ment having  been  rendered  in  a  different  county  from  that 
in  which  the  action  arose  or  was  pending;  and  a  peremp- 
tory writ  having  been  issued  to  enforce  it,  which  has  been 
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superseded,  it  appears  to  be  our  duty,  from  the  authorities 
cited,  to  entertain  the  writ  of  error  for  the  purpose  of  in- 
quiring into  and  passing  upon  the  regularity  and  validity 
of  these  proceedings. 
The  motion  to  dismiss  the  writ  of  error  must  therefore 

be  denied. 

Motion  denied. 


Rose  et  al.  v.  Mttohell. 

1.  To  invalidate  a  sale  on  the  ground  that  the  article  purchased  was  a 

''gambling  device,**  more  is  required  than  a  mere  knowledge  on  the 
part  of  the  vendor  that  the  article  sold  will  be  put  to  an  illegal  use 
by  the  vendee. 

2.  Participation  by  the  vendor  must  be  active ;  he  must  do  something, 

though  indirectly,  in  furtherance  of  the  vendee's  design  to  violate 
the  law. 

Error  to  County  Court  of  Arapahoe  County. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  W.  Horner  and  Mr.  W.  H.  Malone,  for  plaint- 
iffs in  error. 

Messrs.  Sleeth  and  Stair,  for  defendant  in  error. 

Stone,  J.  Two  points  are  relied  upon  by  plaintiff  in 
error  to  reverse  the  judgment. 

First.  That  there  was  no  privity  of  contract  between 
the  parties  \o  the  suit;  that  the  evidence  is  insufficient  to 
show  a  completed  sale  of  the  property, —  or  as  counsel 
puts  it,  the  evidence  does  not  show  that  the  plaintiffs  in 
error  "pm'chased  the  article,"  the  price  of  which  is 
sought  to  be*  recovered. 

Second.  That  the  article  which  was  the  subject  of  the 
alleged  sale  was  a  "gambling  device,"  and  that  there- 
fore the  price  of  it,  if  sold,  is  not  recoverable  at  law  by 
the  vendor. 
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We  think  the  evidence  fairly  supports  the  findings  of 
the  court  below.  Plaintiff  below  was  dealing  in  liquor 
and  tobacco  in  Denver.  Defendants  were  engaged  in  the 
same  business  in  another  part  of  the  city.  One  Bruegge- 
man,  defendants'  clerk,  came  to  the  store  of  plaintiff 
and  asked  if  he  had  such  a  thing  as  a  ^^case  keeper." 

Plaintiff  replied  that  he  did  not  know  what  that  was. 

B.  explained  that  it  was  used  in  gambling. 

He  then  noticed  an  article  in  the  show  case^  and  said 
that  was  what  was  wanted. 

Plaintiff  said  it  had  been  left  there  by  the  owner  for 
sale;  he  stated  the  probable  price  according  to  a  price  list, 
and  said  he  would  see  what  it  could  be  bought  for.  B. 
stated  that  he  had  received  an  order  for  such  an  article 
from  a  regular  customer  in  a  mountain  town,  and  told 
plaintiff  to  buy  it  and  send  it  down  to  the  store  of  defend- 
ants. Plaintiff  bought  it  and  sent  it  to  defendants'  store 
by  a  messenger  who  offered  it  to  one  of  the  defendants, 
and  was  by  him  told  to  take  it  to  the  clerk,  Brueggeman, 
and  it  was  delivered  accordingly,  together  with  a  bill  for 
the  price  of  $16.  B.  asked  the  messenger,  who  was  a 
brother  of  plaintiff,  if  he  wanted  the  money  for  it,  and 
the  latter  said  it  would  be  charged  to  the  firm. 

The  article  was  sent  in  the  firm  name  of  the  defendants 
to  the  customer,  and  aftei-wards  returned  to  them  for  the 
alleged  reason  that  it  was  too  expensive.  Defendants 
took  it  back  to  plaintiff,  who  refused  to  receive  it,  and  on 
refusal  of  defendants  to  pay  plaintiff  the  price,  suit  was 
brought  to  recover  the  value.  The  article  was  not  in  the 
line  of  trade  of  either  plaintiff  or  defendants. 

There  was  some  conflict  of  testimony  as  to  whether  the 
sale  was  conditional  upon  the  acceptance  of  the  article  by 
the  customer  of  defendants,  but  upon  the  Whole  evidence 
as  to  what  was  said  and  done  by  both  parties  respectively, 
we  think  the  transaction  fairly  constituted  a  complete 
sale,  delivery  and  acceptance  upon  which  defendants  be- 
came liable  to  plaintiff  for  the  stated  price. 
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The  whole  transaction  was  with  the  full  knowledge  and 
implied  assent  of  the  senior  member  of  the  defendant 
firm,  and  the  point  of  counsel,  that  the  clerk  who  at- 
tended to  filling  the  order  was  not  authorized  to  make 
the  purchase  because  the  article  was  one  not  in  the  reg- 
ular line  of  defendants'  trade,  is  without  force. 

The  second  point  is  not  sustainable.  If  this  were  a 
suit  by  plaintiffs  in  error  against  their  vendee  to  recover 
the  price  of  the  article  sold  and  to  be  used  by  such  vendee 
for  gambling  purposes,  this  objection  might  or  might  not 
avail  to  bar  a  recovery,  dependent  upon  the  extent  to 
which  the  transaction  might  show  the  vendor's  participa- 
tion with  the  vendee  in  furtherance  of  an  milawf ul  act 
or  purpose.  But  here  the  sale  was  by  one  merchant  to 
another,  where  the  vendor  was  affected  by  neither  intent 
of  participation  nor  knowledge  of  unlawful  purpose  in 
his  vendee. 

To  say  that  a  bare  knowledge  that  the  article  sold  was 
capable  of  unlawful  use,  and  that  it  probably  would  be  put 
to  such  use  by  some  remote  vendee,  is  sufficient  to  vitiate 
a  sale,  would  be  a  conclusion  too  far  fetched  for  legal  con- 
sideration, applicable  to  the  law  of  contracts.  Such  a 
rule  would  operate  to  vitiate  sales  of  ordinary  playing 
cards,  billiard  tables,  race  horses,  and  many  other  articles 
and  kinds  of  property  of  legitimate  trade,  which  are  capa- 
ble of  being  made  the  means  of  gambling,  contrary  to 
statute.  Such  a  rule  would  impose  an  unreasonable  re- 
straint upon  commerce  and  trade. 

In  the  case  of  Hill  v.  Spear,  60  N.  H.  253,  wherein  aH 
the  then  decided  cases,  both  in  England  and  in  this 
country,  bearing  upon  the  question,  are  reviewed,  it  is 
said  that  "it  would  be  wholly  impracticable,  as  well  as 
unwise  and  unjust,  because  restraining  to  an  unreasonaUe 
extent  the  trade  and  commerce  of  the  country,  to  require 
the  vendor  of  all  sorts  of  merchantable  goods  to  scrutinize 
the  plans  and  purposes  of  the  purchaser  with  regard 
to  the  use  of  the  commodity,  and  to  sell  only  at  the  peril  of 
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forfeiting  the  price  in  every  case  where  a  juiy  might 
find  that  the  seller  had  reason  to  suppose  that  the  pur- 
chaser intended  to  make  an  improper  or  unlawful  use  of 
the  article." 

The  rule  best  supported  by  the  authorities  is,  that  to 
invalidate  a  sale  on  the  grounds  of  such  illegal  consider- 
ation,  more  is  required  than  mere  knowledge  on  the  part 
of  the  vendor  that  the  article  sold  will  be  put  to  no  illegal 
use  by  the  vendee. 

Beyond  such  bare  knowledge,  the  rule  requires  evidence 
that  the  vendor,  by  the  transaction,  participates  in  or  in- 
tentionally aids  in  furtherance  of  an  unlawful  act.  In 
the  case  of  Hill  v.  Spear,  supra,  it  is  stated  as  a  conclusion 
upon  all  the  authorities  reviewed,  that  the  principle  per- 
vading the  whole  current  of  the  authorities  is,  that  "  the 
validity  of  the  plaintiff's  claim  to  recover  the  price  of 
goods  sold,  with  knowledge  that  the  purchaser  intends  to 
make  an  illegal  use  of  them,  depends  upon  the  circum- 
stance whether  or  not  the  original  vendor  participated 
actively,  to  a  greater  or  less  extent,  in  the  subsequent  un- 1 
lawful  disposition  of  the  goods,  or  whether  the  expecta- 
tion of  advantage  to  him,  growing  out  of  the  unlawful 
disposition  of  the  goods  by  the  purchaser,  entered  into 
and  constituted  a  part  of  the  inducement  and  consider- 
ation of  the  original  sale." 

And  it  is  further  said  in  the  same  case,  that  it  is  one 
thing  to  furnish  a  person,  by  means  of  a  lawful  sale  and 
purchase,  with  articles  which  the  purchaser  may  and 
probably  will  apply  to  an  improper  use,  and  another  and 
very  different  thing  to  incite,  aid  and  encourage  the  pur- 
chaser in  committing  an  offense  against  law  with  or  by 
means  of  the  property  which  he  may  use  for  lawful  and 
proper  purposes. 

In  Quylord  v.  Soragen,  32  Vt.  110,  it  is  held  that  mere 
knowledge  of  the  unlawful  intent  of  the  vendee  by  the 
vendor  will  not  bar  the  latter  from  enforcing  his  contract 
to  recover  for  the  goods;  yet  it  is  well  settled  that  if  he 
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in  any  way  aid  the  vendee  in  his  unlawful  design  to  violate 
the  law,  such  participation  in  the  illegal  undertaking  will 
disqualify  him  from  maintaining  an  action  on  his  contract 
in  that  state. 

**The  participation  by  the  vendor  must  be  active  to 
some  extent;  he  must  do  something,  though  indirectly,  in 
furtherance  of  the  vendee's  design  to  violate  the  law. 
Mere  omission  to  act  is  not  enough,  but  positive  acts  in 
aid  of  the  unlawful  purpose,  however  sUght,  are  suffi- 
cient." 

Without  reviewing  the  authorities,  which  present  some 
apparent  conflict,  we  think  the  foregoing  citations  suffi- 
ciently set  out  the  rule  which  is  most  reasonable  and  sus- 
tained by  the  weight  of  decisions,  and  in  support  of 
w^hich  we  cite  the  following  additional  cases:  Oreen  v. 
Clifford,  3  Clifford  (U.  S.  Cir.  Ct.),  494;  Adams  v.  Coul- 
Hardy  102  Mass.  167;  McOavock  v.  Puryear,  6  Coldwell, 
34;  Benjamin  on  Sales,  sees.  503  to  512,  and  note  u. 

If  the  cases  of  Spurgeoii  v.  McElrairiy  6  Ham.  442,  and 
Mosher  v.  Griffin^  51  111.  184,  are  to  be  regarded  as  sound 
♦expositions  of  the  law,  they  are  clearly  inapplicable  to 
the  present  case,  wherein  the  facts  negative  even  the  ex- 
istence of  knowledge  upon  the  part  of  the  vendor  that 
his  vendee  intended  a  wrongful  use  of  the  property  sold. 

The  judgment  of  the  county  court  is  affirmed. 

Affirmed. 


Palmer  v.  Way  et  al. 

1.  If  there  is  no  constitutional  restraint  upon  the  power  of  taxation,  the 
legislature  may  authorize  the  whole  or  a  proportion  of  the  burden 
of  an  improvement  to  be  assessed  upon  the  real  estate  benefited 
thereby. 

%  Under  the  constitution  of  Colorado  there  is  but  one  mode  of  taxar 
tion  provided.  Taz|)S  levied  under  this  mode  must  be  uniform  upon 
the  same  class  of  subjects  within  the  territorial  limits  of  the 
authority  levying  the  tax,  and  must  be  assessed  upon  all  the  prop- 
erty according  to  its  just  valuation. 
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^.  Section  3,  article  X,  of  the  constitution  prescribes  the  rule,  and  sec- 
tion 7  authorizes  the  legislature  to  delegate  the  power  of  imposing 
taxes  for  corporate  purposes,  subject  to  this  rule,  to  the  several 
political  subdivisions  of  the  state. 

4,  The  taxing  power  does  not  extend,  under  the  constitution  of  this  state, 
to  local  or  special  assessments,  except  under  the  constitutional  rule. 

6.  The  weight  of  authority  is  opposed  to  the  doctrine  that  special  bene- 
fits accruing  from  a  public  improvement  can  be  assessed  against  the 
property  benefited,  under  the  power  of  eminent  domain. 

a.  The  improvement  involved  in  this  case  was  merely  the  construction 
of  a  sidewalk,  the  grading  to  be  done  by  the  city,  and  the  ordinance 
under  consideration  required  the  owners  of  lots  abutting  upon  the 
streets  named  therein  to  furnish  and  lay  down  the  necessary  ma- 
terials. Hddf  under  the  facts,  that  the  ordinance  might  be  upheld 
as  a  police  regulation. 

Error  to  District  Court  of  Arapahoe  County. 

This  was  a  complaint  for  an  injunction  against  the  de- 
fendant in  error,  Way  and  others,  and  the  city  of  Denver, 
to  restrain  the  building  of  a  sidewalk  by  Way  and  others, 
contractors,  under  a  city  ordinance.  The  defendants  de- 
murred, the  demurrer  was  sustained,  and  Palmer  prose- 
cutes this  writ  of  error. 

The  facts  are  stated  in  the  opinion. 

Mr.  Wm.  Knapp  and  Mr.  G.  H.  Gray,  for  plaintiff  in 
•error. 

Messrs.  Stallcup  and  Luthe  and  Mr.  John  L.  Jerome, 
for  defendants  in  error. 

Beck,  J.  The  question  here  presented  is  the  validity 
of  an  ordinance  of  the  city  of  Denver  relating  to  side- 
walks. 

It  requires  the  owners  of  lots  abutting  upon  streets  to 
construct  sidewalks  in  front  of  their  respective  lots,  at 
their  own  expense,  in  manner  provided  by  the  ordinance. 

If  the  owners  fail,  after  due  notice  has  been  given,  the 
work  is  to  be  done  by  the  city,  and  the  expenses  of  con- 
struction ai'e  to  be  assessed  against  the  respective  lots 
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fronting  the  sidewalk^  and  are  made  lions  upon  the  same, 
are  to  be  placed  upon  the  tax  list  of  the  current  year  and 
collected  in  the  same  manner  that  general  city  taxes  are 
collected. 

The  authority  for  this  ordinance  is  found  in  section  64 
of  an  act  of  the  first  general  assembly  of  this  state,  en- 
titled *' An  act  to  reduce  the  law  incorporating  the  city 
of  Denver,  and  the  several  acts  amendatory  thereof,  into 
one  act,  and  to  revise  and  amend  the  same,"  approved 
April  6,  1877. 

Section  64  is  as  follows:  "  The  expense  of  the  construc- 
tion and  repair  of  sidewalks  shall  be  assessed  upon  the 
property  fronting  upon  the  same,  and  said  assessment 
shall  be  a  hen  upon  said  property  until  it  shall  be  paid. 
In  case  of  failure  to  pay  such  assessment  in  a  reasonable 
time,  to  be  specified  by  ordinance,  the  same  may  be  certi- 
fied to  the  county  clerk  and  recorder,  and  by  him  placed 
on  the  tax  Ust  for  the  current  year,  to  be  collected  in  the 
same  manner  as  general  city  taxes  are  now  collected,  to- 
gether with  ten  per  centum  penalty  thereon  to  defray  the 
cost  of  collection;  provided,  that  the  owner  of  said  prop- 
erty shall  have  not  less  than  thirty  days  in  which  to  con- 
struct, nor  less  than  five  days  in  which  to  repair,  any 
sidewalk,  in  accordance  with  the  plan  detailed  by  ordi- 
nance, under  the  supervision  of  the  city  engineer." 

The  principal  question  discussed  in  briefs  of  counsel  is 
whether,  under  our  constitution,  the  special  benefits  sup- 
posed to  result  to  lots  fronting  upon  a  street  improve- 
ment can  be  legally  assessed  upon  the  lots  so  benefited, 
by  virtue  of  the  taxing  power. 

The  point  is  well  made,  that  if  assessments  of  the  char- 
acter under  consideration  can  be  sustained  as  a  legitimate 
exercise  of  the  power  of  taxation,  then  assessments  for 
other  improvements,  of  a  local  character,  but  of  greater 
magnitude,  such  as  grading  and  paving  streets,  may  be 
imposed  under  the  same  power. 

The  question  involved  is  one  which  has  received  the 
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earnest  attention  of  the  ablest  lawyers  and  jurists  of 
this  country,  as  is  evidenced  by  a  long  line  of  adjudica- 
tions, reaching  back  almost  <p  the  foundation  of  the  gov- 
ernment. The  conclusions  arrived  at  in  the  various  cases 
are  certainly  not  uniform.  In  several  instances  the  same 
court  has  revereed  its  earlier  decisions  and  adopted  a 
different  doctrine.  And  to-day  the  settled  doctrine  of 
each  state  is  based  to  a  great  extent  upon  the  peculiar 
phraseology  of  its  constitution. 

In  the  majority  of  the  states  it  has  been  held  that  no 
constitutional  restrictions  exist  as  to  the  power  of  the 
legislature  to  authorize  such  special  assessments. 

The  provisions  of  our  constitution  bearing  directly 
upon  this  question  are  sections  3  and  Y  of  article  X. 
Section  3  provides  that  ^'all  taxes  shall  be  uniform  upon 
the  same  class  of  subjects  within  the  territorial  limits  of 
the  authority  levying  the  tax,  and  shall  be  levied  and 
collected  under  general  laws,  which  shall  prescribe  such 
regulations  as  shall  secure  a  just  valuation  for  taxation 
of  all  property,  real  and  personal." 

Section  7  is  as  follows:  "The  general  assembly  shaU 
not  impose  taxes  for  the  purposes  of  any  county,  city, 
town  or  other  municipal  corporation,  but  may  by  law 
vest  in  the  corporate  authorities  thereof  respectively,  the 
power  to  assess  and  collect  taxes  for  all  purposes  of  such 
corporation." 

There  is  no  provision  in  the  constitution  of  this  state 
authorizing  cissessments  upon  property,  except  in  the 
sense  of  taxation  for  general  revenue  purposes. 

Is  there  any  restriction  which  confines  the  exercise  of 
the  power  to  the  mode  provided  ?  If  not,  special  assess- 
ments for  local  improvements  may  be  held  valid;  other- 
wise they  must  be  declared  unconstitutional.  The  received 
doctrine  of  the  courts  is,  if  there  be  no  constitutional  re- 
straint upon  the  power  of  taxation,  the  legislature  may 
authorize  the  whole  or  a  proportion  of  the  burden  of  such 
improvements  to  be  assessed  upon  the  real  estate  bene- 
fited thereby. 
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Judge  Dillon  says  (2  Dillon  on  Municipal  Corporations, 
p.  756,  3d  edition):  "  Where  there  is  no  special  constitu- 
tional requirement,  the  expense  of  the  local  improvement 
may  be  authorized  by  the  le^slature  to  be  apportioned  on 
some  other  basis  than  that  of  the  value  of  the  property 
within  the  taxation  district."'  Supplementary  to  the 
above  proposition  is  another,  viz. :  *'  When  not  restrained 
by  the  constitution  of  the  particular  state,  the  legislature 
has  a  discretion,  coextensive  with  the  broad  domain  of 
legislative  power,  in  making  provision  for  ascertaining 
what  property  is  specially  benefited,  and  how  the  benefits 
shall  be  apportioned." 

Eeferring  to  the  constitutional  provisions  of  the  state  of 
Colorado,  it  will  be  apparent  that  there  is  but  one  mode 
of  taxation  provided,  and  that  this  mode  is  applicable 
alike  to  the  levy  of  taxes  for  state,  county,  city  and  town 
purposes.  Taxes  levied  under  this  mode  must  ^^beuni-- 
form  upon  the  same  class  of  subjects  within  the  territorial^ 
limits  of  the  authority  levying  the  taXy^^  and  must  be  as- 
sessed upon  all  property  according  to  its  **just  valuationy^' 
mines  and  mining  claims,  except  the  net  proceeds  and 
surface  improvements  thereof,  being  for  the  present  ex- 
empted. 

The  rule  of  taxation  is  prescribed  by  section  3;  and 
section  7  authorizes  the  legislature  to  delegate  the  power 
of  imposing  taxes  for  corporate  purposes,  subject  to  this 
rule,  to  the  several  political  subdivisions  of  the  state. 

The  Umitation  is  a  very  important  one,  and  must  be 
held,  in  the  absence  of  any  other  provision  qualifying  the^ 
rule,  to  be  applicable  to  the  levy  of  all  taxes  authorized  by 
the  taxing  power.  A  certain  mode  being  prescribed,  all 
other  modes  are  excluded;  and  any  act  of  the  legislature 
assuming  to  authorize  the  levy  and  collection  of  taxes  by 
a  mode  which  ignores  the  principles  of  valuation  and  uni- 
formity, is  nuU  and  void. 

Street  improvements  in  a  city  are  for  the  benefit  of  the 
public,  and  may  be  paid  for  out  of  the  city  treasury. 
This  has  been  repeatedly  decided.   Being  a  public  purpose, 
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and  mainly  for  the  public  benefit,  it  would  contravene  the 
rule  of  uniformity,  as  well  as  that  of  valuation,  to  im- 
pose the  whole  burden,  or  an  unequal  proportion  thereof, 
upon  a  part  only  "of  the  same  class  of  subjects  withiu 
the  territorial  limits  of  the  authority  levying  the  tax." 

If  the  rule  can  be  ignored  as  to  the  streets  of  a  city,  nO' 
reason  is  perceived  why  it  may  not  in  like  manner  be 
disregarded  in  the  improvement  of  the  highways  of  a 
county,  or  in  the  construction  of  public  improvements 
by  the  state.  There  being  but  one  rule  of  taxation  pre- 
scribed, the  state  government  does  not  appear  to  be  under 
any  greater  obUgation  to  its  strict  observance  than  are 
the  municipal  governments  within  the  state.  If,  therefore, 
the  right  to  impose  special  assessments  is  to  be  referred 
to  the  sovereign  power  of  taxation,  it  would  seem  that  it, 
cannot  be  sustained  under  our  constitution.  The  grant 
of  power  is  limited,  and  the  maxim  expressio  unius  fairly^ 
applies. 

An  examination  of  the  leading  cases  which  sustain  suchi 
assessments  shows  that  they  were  either  authorized  in 
terms  by  the  constitution,  or  that  no  such  limitation  was. 
imposed  as  to  restrain  the  exercise  of  the  power. 

In  the  leading  case  in  New  York,  The  People  v.  The 
Mayor  of  Brooklyn^  4  Comst.  427,  the  court  says:  '*  There 
is  not,  and  since  the  organization  of  the  state  govern- 
ment there  has  not  been,  any  such  constitutional  limita- 
tion or  restraint."  That  the  people  "have  not  ordained 
that  taxation  shall  be  general  so  as  to  embrace  all  taxable 
persons  within  the  state,  or  within  any  district  or  terri- 
torial division  of  the  state;  nor  that  it  shall  or  shall  not 
be  numerically  equal,  as  in  the  case  of  capitation  tax; 
nor  that  it  must  be  in  the  ratio  of  the  value  of  each  man's 
land,  or  of  his  goods,  or  of  both  combined;  nor  that  a  tax 
must  be  coextensive  with  the  district,  or  upon  all  the 
property  in  a  district  which  has  the  character  of,  and  ia 
known  to  the  law  as,  a  local  sovereignty.  Nor  have  they 
ordained  or  forbidden  that  a  tax  shaU  be  apportioned  ac- 
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cording  to  the  benefit  which  eachtax-payer  is  supposed  to 
receive  from  the  object  on  which  the  tax  is  expended.  In 
all  of  these  particulars  the  power  of  taxation  is  unre- 
strained." 

The  learned  judge  considered  the  conclusion  arrived  at 
by  the  court  materially  supported  by  the  term  assessment 
in  the  constitution,  in  connection  with  the  term  ^^taxa- 
tion.^^  The  use  of  this  term  in  the  fundamental  law, 
considered  with  reference  to  the  custom  of  local  assess- 
ments, which  had  always  prevailed  in  that  state,  was 
considered  as  a  recognition  of  that  mode  of  taxation  for 
the  purposes  of  local  improvements. 

Four  years  later  the  question  of  local  assessments  came 
before  the  supreme  court  of  Ohio  in  the  case  of  Hill  v. 
Higdoriy  5  Ohio  St.  244.  The  opinion  was  by  Chief  Justice 
Eanney,  whose  name  commands  I'espect  alike  from 
bench  and  bar,  and  is  always  a  guaranty  of  sound  views 
in  any  opinion  to  which  it  is  attached. 

He  discussed  the  question,  "  can  laws  authorizing  the 
corporate  authorities  of  cities  and  villages  to  levy  a 
special  assessment  upon  property  particularly  benefited, 
for  the  purpose  of  improving  streets,  continue  in  force 
or  be  now  passed  consistently  with  the  present  constitu- 
tion of  the  state  ? " 

The  constitution  then  in  force  required  all  property  to 
be  taxed  by  a  **  uniform  rule,"  and  "  according  to  its  true 
value  in  money." 

The  learned  judge's  conclusion  was,  that  if  laws  of  the 
character  under  consideration  were  controlled  by  the 
constitutional  provisions  referred  to,  they  could  not  be 
sustained;  and  that  since  those  constitutional  provisions 
were  sufficient  to  enable  municipal  corporations  to  raise 
a  revenue  for  the  accomplishment  of  all  their  legitimate 
purposes,  in  the  absence  of  any  other  provision  to  evince 
the  intention  of  the  framers  of  the  constitution,  other 
modes  of  levying  taxes  for  any  purpose  were  necessarily 
excluded. 
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A  further  provision,  however,  was  found  in  the  sixth 
section  of  the  thirteenth  article  of  the  constitution,  which 
required  the  general  assembly  to  "  provide  for  the  organi- 
zation of  cities  and  incorporated  villages  by  general  laws, 
and  to  restrict  their  power  of  taxation,  assessment,  etc., 
so  as  to  prevent  the  abiise  of  such  power. " 

Under  the  power  of  assessment  therein  conferred,  the 
<x)urt  was  able  to  sustain  laws  of  the  character  under 
investigation. 

Substantially  the  same  constitutional  provisions  are 
found  in  the  constitutions  of  the  states  of  Wisconsin, 
California  and  Indiana.  Special  assessments  are  sus*- 
tained  solely  upon  the  ground  that  the  custom  of  impos- 
ing them  has  been  recognized  and  the  power  continued 
by  the  use  of  both  terms,  **  taxation  "  and  "  assessment," 
in  the  respective  constitutions. 

The  decisions  in  these  cases  ai«  based  upon  the  same 
line  of  reasoning,  all  holding  that  something  specifically 
diflferent  from  the  ordinary  form  of  taxation  was  in- 
tended  by  the  addition  of  the  word  ^^  assessment. ^^ 

In  many  other  states  the  courts  were  able  to  say  that 
their  respective  constitutions  contained  no  restrictions 
upon  the  taxing  power  inconsistent  with  legislative  au- 
thority to  authorize  special  assessments.  Dorgan  v.  City 
of  Boston  J  94  Mass.  235;  Hoyt  v.  The  City  of  East  Sagi- 
TiaWy  19  Mich.  43;  Warren  v.  Henly,  31  Iowa,  32;  Ham- 
mett  V,  Philadelphia^  65  Pa.  St.  150;  State^  etc.  v.  Mayor 
of  Newark,  37  N.  J.  L.  415. 

The  constitutions  of  Illinois  and  Tennessee  are  very 
similar  to  our  own,  in  respect  to  the  subject  under  inves- 
tigation. Both  limit  the  power  of  taxation  throughout 
the  state  to  the  principle  of  uniformity  as  to  persons  and 
property. 

In  the  former  state  the  court  held  that  special  assess- 
ments were  not  warranted  by  the  constitution  under  the 

right  of  taxation,  but  sustained  them  in  a  qualified  form 
Vol.  VI— 8 
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tinder  the  right  of  eminent  domain.     City  of  Chicago  v. 
Lamed,  34  111.  275;  Same  v.  Boer,  41  111.  806. 

A  different  conclusion  was  arrived  at  in  the  state  of 
Tennessee,  which  is  reported  in  9  Heisk.  349.  The  ques- 
tions considered  were  whether  the  law  under  considerai* 
tion,  which  authorized  assessments  upon  the  property 
benefited  by  public  improvements,  was  valid  under  the 
constitution;  and  whether  there  existed  in  the  state  gov- 
ernment a  power  which  might  be  delegated  to  counties  or 
incorporated  towns,  to  impose  burdens  in  the  form  of 
local  assessments  which  should  not  be  subject  to  the  re- 
strictions or  regulations  of  the  constitution,  but  inde- 
pendent of  them,  and  subject  only  to  the  law-making 
power. 

In  an  opinion,  the  reasoning  of  which  seems  concluv 
sive,  the  court  answered  both  questions  in  the  negative. 

Upon  a  careful  examination  of  authorities  and  upon 
principle,  we  are  satisfied  that  the  taxing  power  does  not 
extend,  under  the  constitution  of  this  state,  to  local  or 
special  assessments,  except  under  the  constitutional  rule. 

It  only  remains  to  inquh^  whether  the  ordinance  in 
question  can  be  sustained  under  the  right  of  eminent 
domain,  or  under  the  police  power. 

We  consider  the  decided  weight  of  authority  is  opposed 
to  the  doctrine  that  special  benefits  accruing  from  a  pub- 
lie  improvement  can  be  assessed  against  the  property  8» 
benefited,  under  the  power  of  eminent  domain.  la  all  the 
cases  cited  in  this  opinion  except  the  Illinois  casesj  the* 
authority  for  such  assessments  is  referred  to  the  power  of 
taxation,  and  most  of  them  decide  that  it  is  not  referable 
to  the  right  of  eminent  domain. 

Law  writers  say  these  powers  are  in  their  nature  ma- 
terially different.  *  There  is  no  direct  specific  compensa- 
tion made  for  taxes  paid  or  money  exacted  under  the 
taxing  power;  but  property  can  be  taken  under  the  right 
of  eminent  domain  only  on  the  condition  of  making  toi 
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the  owner  direct  and  full  compensation  for  the  sacrifice 
which  he  would  otherwise  be  obhged  to  make  to  the  pub- 
lic.    2  Dillon,  Municipal  Corp.  §  Y38. 

Justice  Buggies,  in  4  Comst.  424,  has  defined  and  dis- 
tinguished these  powers  with  such  precision  and  clearness 
that  his  views  appear  to  have  received  general  approval. 

He  says:  "Taxation  exacts  money  or  services  from  in- 
dividuals as  and  for  their  respective  shares  of  contribu- 
tion to  any  pubUc  burthen.  Private  property  taken  for 
public  use  by  the  right  of  eminent  domain  is  taken,  not 
as  the  owner's  share  of  contribution  to  a  public  burthen, 
but  as  so  much  beyond  his  share." 

Special  compensation  is  therefore  to  be  made  in  the 
latter  case,  because  the  government  is  a  debtor  for  the 
property  s<5  taken;  but  not  in  the  former,  because  the  pay- 
ment of  taxes  is  a  duty  and  creates  no  obligation  to  re- 
I)ay,  otherwise  than  in  the  proper  appUcation  of  the  tax. 

Taxation  operates  upon  a  community,  or  upon  a  class  of 
persons  in  a  community,  and  by  some  rule  of  apportion- 
ment. 

The  exercise  of  the  right  of  eminent  domain  operates 
upon  an  individual  without  refqrence  to  the  amount  or 
value  exacted  from  any  other  individual  or  class  of  indi- 
viduals. 

Mr.  Cooley,  in  his  work  upon  taxation,  cites  with  ap- 
proval the  foregoing  distinctions,  and  adds  :  "  Attention 
to  the  distinction  here  pointed  out  will  make  clear  the 
fact  that  special  assessments  are  not  an  exercise  of  the 
right  of  eminent  domain.  It  is  certain  that  when  they 
are  levied  according  to  benefits  received,  they  cannot  be. 
The  theory  of  the  law  is,  that  full  compensation  is  then 
received  in  every  instance."  Cooley  on  Taxation,  pp. 
430,  431. 

We  deem  these  authorities  conclusive  upon  this  point. 

Can  the  ordinance  be  sustained  under  the  poUce  power  ? 

The  improvement  here  is  merely  the  construction  of  a 
sidewalk.    The  grading  is  done  by  the  city,  as  we  under- 
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stand  the  ordinance,  and  it  is  only  required  that  the 
owners  of  lots  abutting  upon  the  streets  named  therein 
shall  furnish  and  lay  down  the  necessary  materials. 

That  special  or  local  assessments,  in  the  general  sense  of 
the  term,  cannot  be  sustained  under  this  power,  will 
hardly  admit  of  discussion.  We  have  seen  that  there  is 
great  unanimity  of  opinion  that  assessments  for  the 
grading  and  paving  of  streets,  for  example,  are  a  branch 
of  the  taxing  power. 

The  province  of  the  police  power  is  the  preservation  of 
order  and  the  making  of  such  rules  and  regulations  as 
shall  be  conducive  to  the  health,  comfort  and  protection 
of  society,  and  not  primarily  the  raising  of  i-evenue. 

It  has  been  held  that  the  authority  to  regulate  the  rel- 
ative rights,  privileges  and  duties  of  individAals  in  so- 
ciety, in  respect  to  property  or  business,  although  a  mere 
police  regulation,  may  assume  the  form  of  taxation,  and 
even  be  designated  by  that  name. 

The  limitation  is  that  "  only  those  cases  where  regula- 
tion  is  the  primary  purpose  can  be  specially  referred  to 
the  police  power."    Cooley  on  Taxation,  pp.  396-7. 

Under  the  head  "Sidewalk  Assessments,"  supra,  p. 
398,  Mr.  Cooley  ssjsi  **  The  cases  of  assessments  for  the 
construction  of  walks  by  the  side  of  streets  in  cities  and 
other  populous  places  are  more  distinctly  referable  to  the 
power  of  police.  These  footwalks  are  not  only  required, 
as  a  rule,  to  be  put  and  kept  in  proper  condition  for  use 
by  the  adjacent  proprietors,  but  it  is  quite  customary  to 
confer  by  the  municipal  charters  full  authority  upon  the 
municipalities  to  order  walks  of  a  kind  and  quality  by 
them  prescribed,  to  be  constructed  by  the  owners  of  ad- 
jacent lots,  at  their  own  expense,  within  a  time  limited  by 
the  order  for  the  purpose,  and  that  in  case  of  their  failure 
so  to  construct  them,  it  shall  be  done  by  the  public 
authorities,  and  the  cost  collected  from  such  owners,  or 
made  a  lien  upon  their  property.  When  this  is  done  the 
duty  must  be  looked  upon  as  a  regulation  of  police,  made 
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because  of  the  peculiar  interest  such  owners  have  in  the 
walks,  and  because  their  situation  gives  them  peculiar 
fitness  and  ability  for  the  performing  with  promptness 
and  convenience  the  duty  of  putting  them  in  proper 
state,  and  afterwards  keeping  them  in  a  condition  suit- 
able for  use." 

The  text  is  supported  by  several  citations  of  adjudged 
cases,  among  which  are  Oodardj  Petitioiier,  16  Pick.  504, 
opinion  by  Chief  Justice  Shaw. 

In  two  cases  in  the  state  of  Tennessee,  ordinances  of 
the  nature  under  consideration  were  sustained  as  a  proper 
exercise  of  the  police  power.  Both  cases  held  that  it  was 
not  a  proper  exercise  of  the  taxing  power,  but  might  be 
supported  as  a  police  regulation.  Mayor  and  Aldermen 
V.  Mayherry^  6  Hun,  371;  Washington  v.  Aldermen  of 
Nashville,  1  Swan,  177. 

The  same  doctrine  wa&  announced  in  New  Jersey,  in 
case  of  The  State,  etc.  v.  Mayor  of  Newark,  8  Vroom, 
423.  The  court  say:  **A  sidewalk  has  always,  in  the 
laws  and  usages  of  this  state,  been  regarded  as  an  ap- 
pendage to  and  a  part  of  the  premises  to  which  it  is  at- 
tached, and  is  so  essential  to  the  beneficial  use  of  such 
premises,  that  its  improvement  may  well  be  regarded  as 
a  burthen  belonging  to  the  ownership  of  the  land,  and 
the  order  or  requisition  for  such  an  improvement  as  a 
police  regulation. " 

Limiting  the  doctrine  to  the  facts  before  us,  viz.,  to 
the  construction  of  the  sidewalk,  exclusive  of  substantial 
grading,  we  are  disposed  to  uphold  the  ordinance  as  a 
police  regulation. 

We  think  the  authorities  may  fairly  be  said  to  go  thus 
far,  in  view  of  the  long  esta^bUshed  custom  prevailing 
here  and  elsewhere  throughout  the  territory  and  state, 
requiring  such  walks  to  be  constructed  and  kept  in  re- 
pair, and  fi-ee  from  obstruction,  by  the  owners  of  prop- 
erty abutting  upon  the  pubUc  streets. 

Mr.  Cooley  says,  supra,  p.  397:     *' Custom  has  much 
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to  do  in  determining  whether  certain  classes  of  exactions 
are  to  be  regarded  as  taxes  or  as  duties  imposed  for  regu- 
lation. If,  by  the  common  understanding  and  general 
custom  of  the  country,  a  particular  duty  is  regarded  as 
being  imposed  upon  certain  individuals,  not  as  their  pro- 
portionate share  in  the  burden  of  government,  but  be- 
cause of  some  special  relation  to  property  peculiarly 
located,  or  to  business  peculiarly  troublesome  or  danger- 
ous, so  that  a  requirement  that  the  duty  shall  be  per- 
formed by  such  individuals  is  usually  regarded  as  only  in 
the  nature  of  regulation  of  relative  obligations  and  du- 
ties through  the  neighborhood  or  the  municipality,  there 
is  no  sufficient  reason  why  this  may  not  be  considered  a 
mere  police  regulation,  though  the  proceedings  assume 
the  form  of  taxation." 
The  judgment  of  the  court  below  is  affirmed. 

Affirmed. 


«  n«  Miller,  Adm'x,  et  al.  v.  Blake. 


Upon  a  motion  by  defendants  in  arrest  of  judgment  for  misjoinder  in 
an  action  against  a  surviving  obligor  and  the  administrator  of  a 
deceased  joint  obligor,  the  plaintiff  moved  to  dismiss  as  to  the  sur- 
viving obligor.  Held^  that  the  latter  motion  was  properly  allowed ; 
the  defendants  should  have  availed  themselves  of  the  objection  at 
an  earlier  stage  by  demurrer,  under  section  61  of  the  code. 

Error  to  District  Court  of  Boulder  County. 
The  facts  are  sufficiently  stated  in  the  opinion. 
Mr.  W.  A.  Hardenbrook,  for  plaintiff  in  error. 
Mr.  E.  H.  WmTELY,  for  defendant  in  error. 

Stone,  J.  The  suit  below  was  upon  a  joint  and  several 
bond. 

The  surviving  obligor  and  the  administratrix  of  the 
deceased  joint  obligor,  the  plaintiffs  in  error  herein,  were 
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made  the  defendants.  After  verdict  for  the  plaintiff 
below,  the  defendants  moved  in  arrest  of  judgment  on 
the  ground  of  misjoinder  of  parties  defendant,  and  there- 
upon the  plaintiff  moved  to  dismiss  the  action  as  to  the 
surviving  obligor.  This  latter  motion  was  allowed  by 
the  court,  the  motion  in  arrest  of  judgment  was  over- 
ruled,  and  judgment  rendered  against  the  administratrix 
as  such,  the  judgment  to  be  paid  out  of  the  estate  of  her 
intestate  in  the  due  course  of  administration.  The  ruling 
of  the  court  upon  these  motions,  and  the  rendition  of  the 
judgment  as  stated,  constitute  the  grounds  of  the  errors 
assigned. 

It  is  conceded  that  the  defendants  were  improperly- 
joined,  since  judgment  against  one  would  be  de  bonis 
propriiSy  and  against  the  other  de  bonis  intestatoris. 

That  the  plaintiff  in  such  case  may  elect  to  dismiss  the 
action  as  to  either  defendant  and  take  judgment  against 
the  other,  is  a  procedure  clearly  sanctioned  by  this  court 
in  the  case  of  Mattison  v.  Childs  et  al.  Executors^  etc. 
5  Col.  78.  In  that  case  judgment  was  rendered  in  the 
court  below  against  the  executors  of  a  deceased  obligor 
Jointly  with  one  Eussell  Ksk,  a  surviving  obligor,  and 
upon  appeal  to  this  court  it  was  held  that  ''the  judg- 
ment be  reversed,  with  leave  to  dismiss  the  complaint  as 
to  the  defendant  Russell  Fisk,  and  move  for  a  judgment 
against  the  executors  de  bonis  testatoris.^^ 

Under  the  practice  provisions  of  the  code,  sec.  51,  the 
misjoinder  in  this  case  was  ground  for  demurrer  by  de- 
fendants, but  after  appearing,  pleading  and  going  to  trial 
without  such  objection  to  the  complaint  at  an  earlier 
stage  of  the  proceedings,  the  defendants  should  not  be 
heard  to  complain  that  the  misjoinder  was  sought  to  be 
corrected  at  a  later  stage  by  the  other  party. 

Judgment  affirmed. 

pir.  Justice  Beck,  having  presided  at  the  trial  below, 
took  no  part  in  this  decision.] 
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FiLMORE  ET  Ali.  y.  BeITHMAN  AND  BeITHMAN  Y.  FiLMORE 

ET  AI.. 

1.  Title  by  ocouponcy  of  land  subject  to  entry  under  the  acts  of  congress 
88  town  sites,  must  be,  under  the  statute  of  Colorado,  held  to  be  de- 
scendible.   Such  possessory  right  has  the  stattts  of  real  estate. 
^  J>Mj    ^  Tl^o  administrator  of  the  plaintiffs*  ancestor  **  filed  "  on  the  property 
tia   37  ^  controversy  as  in  trust  for  the  lawful  creditors  and  heirs  of  the 

deceased,  "but  the  title  to  be  taken  by  the  undersigned  absolutely, 
is  wholly  in  trust  as  aforesaid ; "  the  probate  judge  conveyed  to  the 
administrator.  Hetd,  that  such  conveyance  was  not  only  unauthor- 
ized by  the  act  of  congress  of  May  28,  1864,  but  in  violation  of  the 
trusts  which  it  declared  and  imposed.  While  the  legal  estate  passed^ 
the  administrator  held  it  in  trust  for  the  heirs. 
8.  The  power  to  sell  the  inheritance  of  infant  heirs  is  purely  statutory ; 
no  sale  can  be  made  that  would  bind  infant  heirs  except  by  compli- 
ance with  its  provisions. 

4.  Administrators  cannot  dispose  of  the  real  estate  of  the  intestate  ex- 
cept as  such  power  is  conferred  upon  them  by  courts  of  competent 
jurisdiction. 

5.  A  purchaser  is  chargeable  with  notice  not  only  when  the  evidence 
raises  a  presumption  that  he  knew,  but  where  there  is  just  ground 
for  inferring  that  reasonable  diligence  would  have  led  him  to  a  dis- 
covery of  the  truth.  Collateral  circumstances  sufficient  to  put  one 
upon  inquiry  will  in  general  be  reg^arded  as  good  notice  of  the 
ultimate  fact  to  be  established.  What  is  sufficient  to  put  a  purchaser 
upon  inquiry  is  good  notice. 

8»  Under  the  facts  in  this  case,  held  that  the  vendee  was  properly 
allowed  credits  for  expenditures  necessarily  incurred  in  the  prudent 
management  of  the  property. 

7.  Independent  of  contract  a  court  of  equity  may,  in  its  sound  discretion^ 
Impose  interest  upon  rents,  where  the  conduct  of  a  party  has  been 
grossly  delinquent,  or  intentionally  contrary  to  his  duty. 

Error  to  District  Court  of  Arapahoe  County ^  and  Appeal 
from  District  Court  of  Arapahoe  County. 

John  Septer  Filmore,  John  Norman  Filmore,  infant 
heirs  of  John  S.  Filmore,  Jere  Kershow  and  Oharles 
B.  Patterson,  who  sues  as  administrator  of  the  estate  of 
EKzabeth  M.  Kershow,  formerly  the  widow  of  John  S. 
Filmore,  prosecute  this  writ  of  error,  and  John  J.  Beith* 
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man,  the  defendant  in  error,  appeals.    The  case  is  suffi- 
ciently stated  in  the  opinion. 

Messrs.  Markham,  Patterson  and  Thomas,  for  appel- 
lant and  defendant  in  error. 

Messrs.  Wells,  Smtth  and  Macon,  for  appellees  and 
plaintiffs  in  error. 

Elbert,  C.  J.  The  original  bill,  which  was  exhibited 
in  the  district  court  on  the  7th  day  of  September,  A.  D. 
1875,  sets  forth  the  settlement  of  Denver  in  the  year  1858, 
the  subdivision  of  land  into  lots,  blocks,  etc. ;  that  John 
S.  Filmore,  plaintiffs'  ancestor,  settled  upon  the  southerly 
eighty-two  and  one-half  feet  of  lots  17  and  18,  block  46,  the 
premises  in  controversy,  and  was  long  before,  and  at  the 
time  of  his  death,  the  bona  fide  owner  of  certain  build- 
ings situate  thereon;  the  act  of  congress  of  May  28, 1864; 
the  death  of  said  Filmore  December  25,  1864,  leaving 
plaintiffs,  Elizabeth  M.  Kershow,  John  Norman  and  John 
Septer  Filmore,  as  his  heirs;  that  his  estate  in  the  prem- 
ises in  controversy  descended  to  them;  that  Steck,  Rogers 
and  Clark  were  appointed  administrators  of  the  goods 
and  chattels  pertaining  to  the  estate;  that  on  the  6th 
of  May,  1865,  James  Hall,  probate  judge,  entered  the 
town  site;  that  at  the  death  of  their  ancestor,  the  plaint- 
iffs John  Norman  and  John  Septer  were  each  under  two 
years  of  age;  that  about  June  29,  1865,  Steck  filed  with 
the  probate  judge  his  claim  for  the  premises  in  contro- 
versy with  other  lots,  and  demanded  a  conveyance,  under 
the  act  of  May,  1864;  but  indorsed  thereon,  on  the  same 
day,  and  filed  in  the  office  of  said  probate  judge,  upon  and 
together  with  the  said  statement,  was  a  declaration  in 
writing  under  the  hand  of  said  Steck,  subscribed  by  him 
on  the  same  day  and  year  with  said  statement,  in  words 
and  figures  as  follows:  **This  filing  is  made  by  the  un- 
dersigned in  trust  for  the  lawful  creditors  and  heirs  of 
the  late  John  S.  Filmore,  but  the  title  to  be  taken  by  the 
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undersigned  absolutely,  is  wholly  in  trust  as  aforesaid;" 
that  said  Hall,  about  August  11,  1865,  conveyed  the 
premises  to  Steck;  that  Steck  held  the  legal  estate  in 
trust,  to  be  conveyed  to  the  plaintiffs  on  request;  that 
about  September  12,  1866,  for  the  consideration  of 
$17,000,  he  conveyed  the  premises  to  Beithman,  and  about 
the  same  time  defendant  Beithman  entered  into  pos- 
session, claiming  under  said  conveyance,  and  has  ever 
since  been  in  possession  of,  and  receiving  the  rents; 
that  the  conveyance  to  said  Beithman  was  without 
authority  of  law  and  in  violation  of  the  duty  of  said 
Steck. 

That  no  petition  was  filed  by  the  administrators,  or 
either  of  them,  in  the  probate  court,  touching  said  sale, 
and  no  account  was  had  of  the  debts  due  and  payable  by 
the  intestate,  or  of  the  value  of  the  goods  and  chattels,  or 
of  the  proceeds  of  the  sales,  nor  was  there  any  order  or 
decree  of  said  probate  court  or  other  judicial  sanction  of 
such  sale  or  conveyance. 

That  Beithman  has  been  a  resident  of  Denver  ever  since 
1860,  and  at  the  time  of  said  conveyance  well  knew  that 
said  decedent  was  in  his  life-time,  and  at  the  time  of  his 
death,  the  rightful  occupant  of  the  premises,  and  the 
bona  fide  owner  of  the  improvements,  buildings,  etc., 
situate  thereon,  and  had  possession  thereof  by  his  tenants, 
etc.,  before  and  at  the  time  of  his  death,  and  had  departed 
this  life  leaving  plaintiffs  as  his  heirs  at  law. 

Prayer  that  Beithman  be  declared  to  hold  the  premises 
as  trustee  for  Elizabeth  M.  as  to  one-half  part,  and  as 
trustee  for  said  John  Norman  and  John  Septer  Filmore 
as  to  the  remaining  part,  and  required  to  convey  the  same, 
^tc. ;  that  an  account  be  taken  of  the  rents  received  by 
him,  and  he  be  required  to  pay  Elizabeth  M.  one-half 
thereof,  and  the  remainder  to  the  other  plaintiffs,  and 
that  all  persons  in  possession,  claiming  through  or  under 
Beithman  or  any  of  the  defendants,  be  required  to  sur- 
render up  possession;  for  a  receiver;  injunction  to  restrain 
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collection  of  rents  by  Eeithman,  from  making  any  fur- 
ther lease,  or  any  conveyance  of  the  premises,  etc. 

At  the  September  term,  1878,  a  supplemental  bill  was 
filed  by  Jere  Kershow  and  Charles  B.  Patterson  —  Patter- 
son suing  as  administrator  of  Elizabeth  M.  Kershow, — 
which  sets  up  as  supplemental  matter  that  EUzabeth  M. 
Xershow  departed  this  Ufe  since  the  filing  of  the  original 
bill;  and  before  her  demise  conveyed  her  interest  in  the 
premises  to  said  Kershow,  and  that  all  rents  which  had 
accrued  before  belonged  to  said  Patterson  as  her  admin- 
istrator. 

The  answer  of  Beithman  denies  that  John  S.  Filmore, 
deceased,  was  in  his  life-time  possessed  of  the  premises  in 
controversy  or  the  owner  of  any  improvements  thereon; 
denies  that  the  same  descended  to  plaintiffs,  or  that  Stock 
held  the  same  in  trust  for  the  plaintiffs;  denies  that 
Stock's  conveyance  was  in  violation  of  his  duty.  The 
other  allegations  of  the  bill  and  supplemental  bill  are,  as 
we  claim,  admitted;  but  the  answer  sets  up  that,  at  the 
time  of  the  conveyance  of  the  premises  by  Stock  to  de- 
fendant, defendant  had  never  heard,  nor  been  informed, 
that  at  the  time  of  the  filing  of  his  statement  with  the 
probate  judge,  said  Stock  made  any  declaration  in  writ- 
ing to  the  effect  that  the  same  was  a  trust;  denies  notice 
of  any  secret  equity;  avers  that  he  paid  in  cash  for  said 
premises  the  full  sum  of  $17,000;  denies  that  the  same 
was  an  inadequate  price;  avers  it  was  a  reasonable  price, 
and  was  received  by  said  Rogers  and  accounted  for,  to 
the  estate  of  said  John  S.  Filmore,  deceased. 

Avers  that  no  person  save  Amos  Stock  filed  any  state- 
ment in  writing  with  the  probate  judge  containing  a  de- 
scription of  said  premises;  that  the  claim  of  plaintiffs  is 
barred  by  the  rules  and  regulations  adopted  by  the  legis- 
lative assembly  of  the  territory  of  Colorado,  and  sets  up 
the  statute  of  Umitations. 

The  district  court,  at  the  final  hearing,  dismissed  the 
bill  as  to  Kershow,  and  as  to  Patterson  in  his  capacity  of 
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administrator;  decreed  an  account  as  to  the  rents  and 
other  matters,  and  upon  the  report  of  this  account 
directed  a  conveyance  of  the  undivided  one-haK  of  the 
premises  by  Eeithman  to  the  infant  plaintiffs  and  the 
payment  of  a  balance  found  due  them  for  rents. 

Both  the  parties,  plaintiffs  and  defendants,  being  dis- 
satisfied with  the  decree  of  the  court  below,  the  plaintiffs 
John  Septer  Filmore  et  cU,  prosecute  their  writ  of  error, 
and  the  defendant  Eeithman  appeals. 

The  error  assigned,  both  upon  the  writ  and  the  appeal, 
go  to  the  same  record  and  decree,  and  may  properly  be 
disposed  of  in  the  same  opinion. 

The  questions  made  by  the  appellant  Eeithman  are  in 
their  nature  fundamental,  and,  if  they  are  to  be  resolved 
in  his  favor,  dispose  of  both  cases.  The  assignments  on 
the  appeal  will  therefore  be  first  considered. 

It  is  claimed  that  John  S.  Filmore,  the  ancestor  of  the 
plaintiffs  John  Septer  and  John  Norman  Filmore,  was 
not  possessed  of  a  descendible  estate  in  the  lots  in  con- 
troversy. 

•  The  lots  formed  a  part  of  the  original  town  site  of 
Denver,  or  what  is  more  generally  called  the  '  *  Congres- 
sional Grant."  Filmore  was  the  '^  rightful  occupant,  and 
the  bona  fide  owner  of  the  improvements  thereon,"  and 
as  such  entitled  as  a  beneficiary  under  the  act  of  congress 
of  May  28,  1864. 

We  had  occasion,  in  the  case  of  Gillette  et  ah  v,  Qaff- 
ney  et  cd.  3  Col.  351,  to  consider  the  question  here  raised, 
and  after  a  careful  reconsideration  of  the  entire  argu- 
ment, then  urged  and  now  repeated,  we  see  no  reason  for 
change  or  modification  of  the  views  therein  expressed. 

We  there  held  that  under  the  legislation  of  the  territorial 
assembly,  such  a  possessory  right  had  the  status  of  reai 
estate,  and  as  such  descended  to  the  heir;  and  until  it  can 
be  shown  that  the  legal  status  and  descendibility  of  such 
a  title  were  not  rightful  subjects  of  legislation,  we  think 
the  doctrine  of  the  case  impregnable. 
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Upon  the  death  of  Filmore  his  possessory  right  in  and 
to  the  premises,  and  the  right  this  possession  gave  him  to 
receive  title  from  the  government,  descended  one-half 
part  to  his  widow  and  one-half  part  to  his  infant  sons. 
The  conveyance  of  the  premises  to  Steck  by  the  probate 
judge  was  not  only  unauthorized  by  the  act  of  congress 
of  May  28,  1864,  but  in  violation  of  the  trusts  which  it 
declared  and  imposed.  While  the  legal  estate  passed, 
Steck  held  it  in  trust  for  the  heirs.  Coy  v.  Coy,  15  Minn. 
126. 

The  appellant  Beithman,  by  the  conveyance  of  Steck, 
having  succeeded  to  the  title,  held  upon  the  same  trusts, 
unless  as  a  hona  fide  purchaser  without  notice,  as  is  con- 
tended, he  took  the  title  discharged  of  the  trusts.  Coy  u. 
Coyy  supra;  Clayton  v.  Spencer ^  2  Col.  378;  Smith  v.  PipCy 
Z  Col.  187. 

This  brings  us  to  a  ccmsideration  of  the  second  and 
chief  proposition  of  counsel  for  the  appeUant,  namely, 
that  Reithman  was  a  hona  fide  purchaser  without  notice. 

The  effect  of  the  fact,  if  established,  to  give  Reithman 
the  title  discharged  of  the  trusts  as  against  the  infant 
plaintiffs,  we  need  not  decide,  nor  need  we  go  into  the 
question  made  on  the  pleadings  that  the  answer  does  not 
deny  notice,  nor  into  the  question  of  implied  notice,  as  in 
our  opinion  the  evidence  of  actual  notice  of  the  trust  is 
entirely  sufficient. 

The  appellant  Reithman  himself,  without  any  attempt 
to  evade  or  equivocate,  testifies:  "I  am  oae  of  the  de- 
fendants; have  resided  in  Denver  since  1858.  I  am  ac- 
quainted with  the  premises  in  controversy,  and  now  claim 
to  be  the  owner  thereof.  It  was  conveyed  to  me  about 
September  12, 1866,  by  Amos  Steck;  about  January,  1866, 
I  made  the  arrangement  with  Henry  J.  Rogers  to  pay 
$17,000  —  half  cash  and  half  in  thirty,  sixty  and  ninety 
days.  He  told  me  that  as  soon  as  Steck  got  back  he 
would  make  the  deed;  said  that  the  property  was  all  in 
Amos  Steele's  namSy  by  an  agreement  they  had  rnxxde^  to  save 
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• 

expense  going  through  the  probate  court  every  time  they 
sold  some  property.  I  paid  the  amount  according  to 
agreement  to  Henry  Rogers.  He  told  me  they  wanted 
the  money  to  pay  the  government,  because  the  Filmore 
estate  was  indebted  to  the  government  When  Steck  came 
I  went  to  him  for  a  deed;  he  stated  the  same  as  Mr. 
Rogers,  that  they  had  made  the  arrangement  so  as  to  save 
expense  to  the  estate;  that  the  title  was  in  him,  and  that 
there  would  never  be  any  question  about  it.  On  reflec- 
tion, I  am  certain  that  Rogers  only  told  me  that  the  title 
was  in  Steck  and  that  they  would  give  me  a  deed.  The 
conversation  in  reference  to  the  probate  court  and  the  es- 
tate was  had  ai  the  time  I  received  the  deed  from  Steck. 
The  value  of  the  property  at  the  time  of  my  purchase 
was  represented  to  be  less  than  I  paid." 

Cross-examination:  ^*  Don't  recollect  how  I  happened 
to  go  to  Rogers  to  negotiate  for  this  property,  except  I 
knew  it  was  for  sale.  I  knew  at  tJie  time  of  my  purchase 
from  Rogers  that  John  S.  Filmore  had  been  in  possession 
of  this  property  at  and  before  the  time  of  his  death.  I  knew 
that  it  belonged  to  the  Filmore  property.  I  knew  he  was 
dead.  Don't  recollect  that  I  knew  at  the  time  that  he 
had  any  children;  did  not  know  that  said  Steck  held  the 
title  as  part  of  the  estate  of  John  S.  Filmore,  deceased; 
did  not  know  how  he  held  it.  I  do  not  know  whether  I 
supposed  that  he  held  it  as  his  own  property  or  not.  I 
mean  to  say  that  I  paid  $17,000  for  the  property  without 
knowing  how  it  was  held.  Rogers  told  me  Steck  would 
make  me  a  good  deed.  I  knew  that  Amos  Steck  and 
Bogers  were  the  administrators  of  said  John  S.  Filmore^ 
deceased.  I  made  no  effort  to  find  out  by  what  right  said 
Rogers  assumed  to  sell  the  property;  he  was  in  the  First 
National  Bank,  and  a  big  man,  and  I  thought  he  was  good.'' 

Q.  "Did  you  suppose  that,  as  administrator  of  the 
estate,  Rogers  had  power  to  sell  these  premises  ?  If  not, 
what  authority  did  you  understand  him  to  possess  ? 

A.  "  Only  what  he  totdme^  that  he  was  acting  as  agent 
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w  administrator  — I  don't  know  which  —  to  pay  the  debts — 
to  pay  the  debts  of  the  Filmore  estate.  He  reported  that 
he  was  the  agent  and  had  the  right  to  sell ;  that  he  was  the 
agent  of  the  IHlmore  estate^  and  I  bought  on  the  faith  of 
such  representations  and  my  confidence  in  Rogers,  as  I  said 
before.  I  think  I  had  a  bond  for  a  deed  which  I  accepted 
because  I  thought  it  was  good.  I  had  no  knowledge  as  to 
Bogers^  authority  eoccept  his  statement  that  he  was  the  ad- 
ministrator  or  agent  of  the  Filmore  estate.  I  understood 
it  that  way  or  I  would  not  have  bought.  I  do  not  know 
what  became  of  the  money  I  paid  Rogers,  or  what  it  was 
used  for.  Bogers  told  me  at  the  time  I  bought  that  tlte 
estaie  was  in  debt  to  the  government^  and  that  was  what 
the  property  was  sold  for.  I  made  no  effort  to  see  to  it 
that  the  money  was  applied  to  that  purpose.  I  took  pos- 
session of  the  property  on  the  1st  of  March,  1866, 1  think,, 
and  have  received  the  rents  of  the  property  ever  since. 

Henry  J.  Rogers  testifies:  "Know  the  parties,  except 
Charles  B.  Patterson;  was  residing  in  Denver,  Colorado, 
on  the  12th  day  of  September,  1866;  knew  the  premises 
in  controversy;  negotiated  the  sale  of  them  to  the  defend- 
ant Reithman;  a  certain  amount  was  paid  down  at  the 
time  of  the  sale.  The  amount  for  which  the  sale  was 
made  was  $17, 500.  Before  the  payments  were  all  made 
Beithm^an  had  som^  anxiety  as  to  the  title,  having  been 
told  that  the  title  was  not  satisfactory.  He  spoke  to  me 
about  it;  I  referred  him  to  Bright  Smith.  He  paid  the 
balance  as  agreed.  It  was  well  known  in  Denver  how  this 
property  was  held  at  the  time  of  the  sale.  I  was  admin- 
istrator with  Steck  of  the  estate  of  Major  Filmore,  de- 
ceased. I  considered  at  the  time  that  $17,500  was  all  the 
property  was  worth.-  Steck  never  saw  a  dollar  of  the 
money.  The  money  was  used  by  me  in  the  business  af- 
fairs of  said  estate,  and  was  accepted  by  the  estate  and 
distributed  among  the  creditors." 

Steck  testifies:  *  *  *  "I  don^t  remember  that  I 
had  any  conversation  with  the  defendant  with  reference 
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to  the  title  prior  to  the  time  of  executing  the  deed.  // 
would  seem  tome  I  must  have  had  some  conversation^  he- 
caitse  I  donH  think  I  would  have  made  the  deed  without 
knotving  that  the  money  was  paid.  I  had  conversation 
with  him  afterwards  about  the  title;  told  him  the  title 
was  all  right.  I  was  one  of  the  administrators  of  the  es- 
tate of  John  S.  Filmore  at  the  time.  *  ♦  »  I  think 
the  tenements  now  standing  on  the  premises  in  question 
were  there  and  occupied  the  whole  of  the  premises  at  the 
time  of  Filmore's  death,  and  for  several  yeara  before  that. 
I  think  Filmore  was  occupying  these  tenements  by  his 
tenants  at  the  time  of  his  death.  I  never  claimed  a  foot 
of  this  property  as  absolute  owner,  except  so  far  as  to  the 
record  of  it.  In  fact,  I  did  not  claim  a  foot  of  it.  I  don't 
know  whether  my  possession  and  that  of  Henry  J.  Rogers, 
as  administrator  of  the  estate  of  John  S.  Filmore,  was 
notorious  in  the  city  of  Denver  during  our  continuance 
in  that  position.  /  suppose  it  was  pretty  well  known. 
Rogers  had  no  authority  over  this  property  except  as  my 
co-administrator;  but  as  a  matter  of  fact  he  exercised  a 
good  deal  of  authority  over  it." 

It  is  impossible  to  read  this  testimony  and  not  be  satis- 
fied that  Reithman  was  fully  advised  that  the  property 
for  which  he  was  negotiating  belonged  to  the  estate  of 
John  S.  Filmore,  deceased.  That  Rogers  and  Steck  were 
but  acting  as  administrators  of  that  estate;  that  the  pro- 
ceeds of  the  sale  were  to  go  toward  the  payment  of  the 
debts  of  the  estate;  and  while  Steck  had  taken  the  title 
from  the  probate  judge  in  his  own  name,  it  was  explained 
to  the  defendant  that  it  was  an  arrangement  **  to  save 
the  expense  of  going  through  the  probate  court  every  time 
they  sold  property. "  That  Reithman  had  no  actual  knowl- 
edge of  the  declaration  of  trust  indorsed  by  Steck  in 
the  declaratory  statement  filed  with  the  probate  judge,  if 
it  be  a  fact,  is  indifferent,  as,  independently  of  this, 
Steck  was  but  a  trustee,  and  Reithman  had  full  knowl- 
edge of  the  facts  that  made  him  such. 
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"A  purchaser  is  chargeable  with  notice,  not  only  when 
the  evidence  raises  a  presumption  that  he  kne  w,  but  when 
there  is  just  ground  for  inferring  that  reasonable  diU- 
gence  would  have  led  him  to  a  discovery  of  the  truth." 
2  Lead.  Cas.  Eq.  153. 

"If  one  have  knowledge  of  distinct  facts  affecting  the 
title  to  lands  which  he  is  about  to  purchase,  he  is  not  at 
liberty  to  close  his  eyes,  and  then  screen  himself  under 
the  plea  of  ignorance  of  other  facts,  connected  with  the 
facts  already  known  to  him;  but  he  is  bound,  in  good 
faith,  to  make  reasonable  inquiry,  and  will  be  affected 
with  notice  of  all  that  he  might  have  learned  from  such 
inquiry."    Id.  154. 

"Collateral  circumstances  sufficient  to  put  one  on  in- 
quiry will  in  general  be  regarded  as  good  notice  of  the 
ultimate  fact  to  be  established."  Wade  on  Notice, 
§10. 

"  What  is  sufficient  to  put  a  purchaser  on  inquiry  is 
good  notice;  that  is,  when  a  man  has  sufficient  informa- 
tion to  lead  him  to  a  fact,  he  shall  be  deemed  cognizant 
of  it."    2  Sugd.  Vend.  542. 

"  The  court  will  impute  fraud  or  gross  and  wilful  negU- 
gence  to  a  person  dealing  with  respect  to  an  estate,  if  he 
omits  all  inquiries  as  to  the  deeds,  and  will  hold  him  to 
have  notice  of  those  circumstances,  which,  had  he  not 
neglected  his  duty,  would  have  come  to  his  knowledge." 
2  Lead.  Cas.  Eq.  123. 

Take  the  strict  rule  as  laid  down  by  Judge  Dillon,  and 
it  cannot  aid  the  appellant. 

"To  affect  or  charge  Beeson,  notice  of  the  plaintiffs' 
lights  must  be  clearly  brought  home  to  him;  vague  rumors 
and  indeterminate  suspicions  will  not  answer.  Nor  will 
general  assertions  made  by  strangers  to  the  title  be  suffi- 
cient. The  facts  must  be  such  as  to  bind  the  conscience 
of  the  party,  to  alarm  him^  and  put  him  on  such  inquiry  as, 
if  pursued,  would  lead  him  to  a  knowledge  of  those  rights 

with  which  it  is  proposed  to  affect  him;  that  the  notice, 
Vol.  VI— 9 
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or  what  in  law  will  amount  to  notice,  should  be  dear  and 
decided.^^    Wtlmm  v.  Miller  et  al.  16  Iowa,  115. 

The  case  at  bar  is  not  one  of  want  of  inquiry  or  want 
of  information,  but  of  reliance  upon  mistaken  legal  ad- 
vice after  full  inquiry  and  full  knowledge  of  the  facts. 

Hie  fact  that  the  title  was  taken  in  the  name  of  Steck 
to  avoid  the  expense  of  going  through  the  coui'ts,  and 
that  the  sale  was  made  in  fact  though  not  in  form  by  him 
as  administrator,  for  the  purpose  of  liquidating  the  debts 
of  the  estate,  cannot  avail,  either  in  law  or  equity,  to  give 
validity  to  the  transaction  as  ag^^inst  the  infant  children. 

The  power  to  sell  the  inheritance  of  infant  heks  is 
purely  statutory.  The  district  court  by  the  act  of  1801, 
and  the  probate  court  by  the  amendment  of  1862  (Acts 
1862,  p.  97),  were  authorized  and  requii^,  in  case  of  the 
insufficiency  of  the  personal  estate  to  pay  the  debts,  after 
due  inquiry,  to  direct  a  sale  of  the  realty,  or  so  much 
thereof  aA  might  be  necessary.  The  court  could  not 
direct  a  sale  of  the  whole  of  the  real  estate  when  a  part 
would  be  sufficient  to  discharge  the  debts.  Acts  of  1861, 
p.  428,  §§  94,  95. 

Except  in  the  case  prescribed  by  this  statute,  there  was 
no  authority  to  sell  the  real  estate  of  the  intestate  to  pay 
debts,  nor  could  a  sale  be  made  that  would  bind  the  in- 
fant heirs,  except  by  compliance  with  its  provisions, 
Administratoi's  cannot  dispose  of  the  real  estate  of  the 
intestate,  except  as  such  power  is  conferred  upon  them 
by  the  court.  The  reason  is  obvious  in  the  fact  that  the 
lands  of  the  intestate  descend  to  the  heirs  and  not  to  the 
administrator. 

It  is  the  order  of  the  court  which  confers  the  power, 
and  it  is  the  statute  alone  which  authorizes  the  court  to 
make  the  order.  Bing,  Real  Estate,  200;  Freeman,  Void 
Judicial  Sales,  28.  The  administrator  cannot  by  any  de- 
vice or  indirection,  as  was  attempted  here,  substitute  his 
own  authority  for  that  lodged  by  the  statute  in  the  court. 
Under  all  suQb  covers  the  pix)perty  is  still,  and  none  the 


1881.]  FiLHOBE  £T  AL.  Y.  BeTTHMAN.  131 

less,  the  inheritance  of  infant  heirs,  to  alienate  which 
thei-e  exists  no  authority,  either  of  laymen,  of  adminis- 
trator, or  of  courts,  independent  of  statute.  Rogers  v. 
DiU,  6  Hill,  416. 

The  error  assigned  on  appeal  cannot  be  allowed,  and 
we  turn  to  the  assignments  by  the  plaintiffs  in  erx'or. 

In  respect  to  the  plaintiff  Mrs.  Kershow,  it  is  enough 
to  say  her  right  of  action  was  barred  by  the  statute  of 
limitations.     General  Laws,  sec.  13,  p.  597. 

It  is  objected  that,  in  taking  the  account  of  rents  and 
profits,  Iteithman  was  expedited  with  moneys  paid  out  for 
repairing,  insurance  and  taxes.  The  expenditures  ob- 
jected to  were  necessary  for  the  proper  protection  and 
conservation  of  the  property;  were  such  as  the  plaintiffs 
themselves  would  of  necessity,  or  in  a  prudent  manage- 
ment of  the  property,  have  incurred,  had  they  been  in  pos- 
session. It  would  have  been  most  inequitable  not  to 
have  allowed  credit  for  the  expenditures  thus  made  for 
the  common  benefit. 

That  in  taking  the  account,  in  some  instances,  in  the 
absence  of  evidence  of  the  exact  amount  of  items  of  ex- 
penditure, the  amounts  were  estimated  approximately,  is 
no  sufficient  ground  for  reversal,  when  the  evidence  shows 
an  expenditure  in  fact,  and  the  basis  of  the  estimate  was 
fair  and  the  amount  allowed  not  unreasonable. 

I  kn9w  of  no  rule  of  equity  which  forbids  the  accept- 
ance of  approximate  results,  where,  in  the  complexity  of 
human  affairs,  exactitude  is  not  attainable. 

A  more  difScult  question  is  raised  by  the  claim  of  in- 
terest on  the  rents  during  the  defendant's  possession. 

As  matter  of  law,  interest  is  recoverable  only  where 
there  is  an  express  or  an  imphed  contract  to  pay  it,  and 
in  England  its  recovery  is  limited  to  such  cases.  But  in 
this  country  it  is  frequently  imposed  in  the  case  of  negU- 
gent,  tortious  or  fraudulent  conduct,  but  in  such  case  its 
allowance  is  entirely  a  matter  of  discretion.  Sedg. 
Dam.*  874. 
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In  the  case  at  bar,  the  question  of  interest  presents 
itself  entirely  disconnected  from  any  question  of  con- 
tract where  it  is  allowed  as  matter  of  law.  If  allowed, 
it  must  be  because  it  falls  within  the  last  named  class  of 
cases;  and  as  a  matter  of  discretion,  cases  where  courts 
of  chancery  have  imposed  interest  in  an  accounting  for 
moneys  fraudulently  used  or  withheld  are  numerous. 
But  the  cases  involving  distinctly  the  allowance  of  in- 
terest on  the  rents  and  profits  of  lands,  independent  of 
contract  expressed  or  implied,  are  neither  numerous  nor 
harmonious. 

The  earlier  authorities  were  emphatic  in  their  refusal 
of  interest  in  such  cases.  The  doctrine  was,  '^  interest  is 
a  compensation  for  the  use  of  moneys;  rents  a  compensa- 
tion for  the  use  of  lands;  compound  interest  (though 
agreed  to  by  the  parties)  will  never  be  allowed;  so  neither 
will  interest  be  allowed  on  rent  in, arrears."  Brecken- 
ridge  v.  BrookSy  2  A.  K.  Marsh.  716;  Payne  v.  Graves^ 
5  Leigh,  561;  Rqper  et  al.  v.  Wrerij  6  Leigh,  38;  Beverly 
t^  MUler,  6  Mun.  99. 

In  Benzein  v.  Robinet,  2  Dev.  Eq.  R.  68,  an  exception 
is  made  where  the  possession  was  mala  fide. 

In  the  later  case  of  Commonwealth  v.  Ricks^  1  Grat. 
440,  interest  on  rents  was  allowed.  So,  too,  in  Munday 
V.  Vautery  3  Grat.  518,  where  there  appears  to  have  been 
mala  fides. 

Bamham  v.  Best^  10  B.  Mon.  228,  is  an  authority  for 
the  discretionary  allowance  or  disallowance  of  interest  on 
rents  "when  due  on  contract." 

We  do  not  see  that  it  can  be  controverted  that  interest 
on  rents  and  profits  is  in  the  nature  of  compound  interest. 
There  is  no  argument  which  supports  the  one  that  does 
not  equally  support  the  other. 

If  the  analogy  be  correct,  then  not  only  the  general 
doctrine  of  the  cases  respecting  compound  interest,  but 
the  exceptions  to  the  doctrine  should  serve  as  guides  in  the 
allowance  or  disallowance  of  interest  on  rents  and  profits. 
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Notwithstanding  the  marked  disfavor  with  which 
courts  have  always  regarded  interest  upon  interest,  it  has 
Bometimes  been  allowed  where  the  conduct  of  the  de- 
fendant has  been  grossly  delinquent  or  intentionally  con- 
trary to  his  duty.    Sedg.  Dam.  *384:,  *385. 

And  in  such  a  case,  independent  of  any  contract,  we 
are  of  the  opinion  interest  upon  rents  might  well  be  im- 
posed in  the  exercise  of  a  sound  discretion. 

The  case  at  bar  comes  within  the  rule  and  not  within 
the  exception. 

While  the  transaction,  out  of  which  this  litigation 
grew  was,  as  against  the  infant  plaintiffs,  a  fraud  in  law, 
it  is  entirely  free  from  any  suspicion  of  intentional 
fraud. 

The  defendant  paid  a  fair  and  full  price  to  those  he  sup- 
posed authorized  to  sell  and  convey,  and  beUeved  he  was 
getting  a  good  title.  He  and  his  advisors  mistook  the 
law  in  a  case  where  the  facts  were  to  some  extent  novel 
and  the  law  to  some  extent  unsettled.  And  while  the 
defendant  must  be  treated  as  a  trustee,  he  is  not  fairly  to 
be  treated  as  one  who  has  intentionally  and  fraudulently 
abused  a  trust. 

Having  required  him  to  reconvey  to  the  infant  plaint- 
iffs their  undivided  one-half  interest  in  the  property,  and 
having  required  him  to  account  to  tbem  for  their  share 
of  the  rents  and  profits  of  the  property  during  the  period 
of  his  possession,  this  is  equivalent  to  a  decree  for  the 
repayment  of  a  trust  fund  with  simple  intei*est,  and 
meets,  we  think,  the  full  equities  of  the  case. 

In  the  case  upon  appeal  as  well  as  in  the  case  on  error^ 
the  decree  of  the  court  below  is  affirmed. 

Affirmed. 
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I2aj80  1.  The  conduct  of  the  examination  of  witnesses  rests  in  the  sound  dis- 

cretion of  the  ni»ipriu8  court,  and  that  leading  questions  were  per- 
mitted to  be  asked  is  not  ground  for  reversal. 

8.  It  is  not  necessary  that  a  writing  used  by  a  witness  to  refresh  his 
memory  be  an  original  writing,  provided  after  inspecting  it  the 
witness  can  speak  to  the  facts  from  his  own  recollection.  As  to  the 
time  when  such  writing  should  have  been  made,  no  precise  rule  can 
be  stated. 

d.  An  action  at  law  will  lie  for  labor  performed  under  an  agreement  to 
launch  a  partnership. 

Aj>peal  from  District  Court  of  Clear  Creek  County. 

The  appellee  Glass  brought  his  action  in  the  district 
court  of  Clear  Creek  county  against  Lawson,  the  appel- 
lant, for  work  and  labor,  and  obtedned  a  verdict  for  $181. 
A  motion  for  a  new  trial  having  been  overruled,  judg- 
ment was  rendered  on  the  verdict,  and  Lawson  appealed 
to  this  court. 

Mr.  W.  T.  Hughes,  for  appellant. 

Messrs.  Morrison  and  Fnjjus,  for  appellee. 

Elbert,  C.  J.  (1)  The  conduct  of  the  examination  of 
a  witness  rests  in  the  sound  discretion  of  the  nisi  prius 
court,  and  that  leading  questions  were  permitted  to  be 
asked  is  not  ground  for  reversal.     1  Greenl.  Ev.  sec.  435. 

(2)  There  was  no  error  in  allowing  the  plaintiff,  as  a 
witness,  to  refresh  his  memory  by  the  use  of  a  copy  of 
the  original  account  kept  by  him  of  work  and  labor  done 
by  him  for  the  defendant. 

It  is  not  necessary  that  the  writing  be  an  original  writ- 
ing, provided,  after  inspecting  it,  the  witness  can  speak 
to  the  facts  from  his  own  recollection.  Again,  the  rule 
of  personal  knowledge  is  relaxed  in  all  cases  of  accounts 
involving,  as  in  this  case,  numerous  entries  and  dates. 
In  such  cases  it  is  sufficient  that  the  witness  is  certain 


1881.]  Lawson  v.  Glass.  135 

the  charges  are  correct.     1  QreenL  Ev.   sec.  436,  and^ 
note  2. 

As  to  the  time  when  a  writing  thus  used  should  have 
been  made,  no  precise  rule  can  be  stated.  Mr.  Greenleaf 
says:  "It  is  most  frequently  said  that  the  writing  must 
have  been  made  at  the  time  of  the  fact  in  question,  or 
recently  afterward.  At  the  farthest  it  ought  to  have 
been  made  before  such  a  period  of  time  has  elapsed  as  to 
render  it  probable  that  the  memory  of  the  witness  might 
have  become  deficient.  But  the  practice  in  this  respect 
is  governed  very  much  by  the  circumstances  of  the  par 
ticular  case."    1  Greenl.  Ev.  sec.  438. 

Here  the  witness  says  he  made  the  entries  about  the 
time  of  the  work;  again,  that  they  were  made  "within 
a  month  or  so,  but  that  he  remembered  it  until  he  wrote 
it  down." 

It  was  a  simple  matter  of  day  labor,  and  to  recall  and 
enumerate  the  number  of  days  the  witness  had  labored 
in  a  given  week,  or  on  a  particular  job,  after  the  lapse  of 
a  month,  or  even  gi-eater  time,  would  not  require  an  ex- 
traordinary exercise  of  memory,  especially  upon  the  part 
of  one  who  earned  his  hving  by  day  labor,  and  would 
presumably  charge  his  memory  with  the  number  of  days 
he  worked. 

Much  must  be  left,  in  such  a  case,  to  the  judgment  of 
the  nisi  prius  court,  who  sees  the  witness  and  hears  him 
testify;  and  the  witness  having  testified  that  he  remem- 
bered the  items  of  labor  when  he  wrote  them  down,  the 
lapse  of  time  was  not  such,  considering  the  nature  of  the 
account,  as  to  forbid  the  court,  in  the  exercise  of  its  dis- 
cretion, allowing  the  witness  to  use  the  account  to  refresh 
his  memory. 

The  original  account  being  such  as  to  justify  its  use 
for  such  a  purpose,  it  is  immaterial  when  the  copy  of  it 
was  made,  if  sufficiently  appearing  to  the  court  to  be  a 
correct  copy. 

(8)  The  plaintiff  was  properly  allowed  to  recover  for 
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his  labor  on  the  toll  road.  It  was  not  a  partnership 
transaction,  but  labor  performed  under  an  agreement  to 
launch  a  partnership,  for  which  an  action  at  law  will  lie. 
Story's  Eq.  Jur.  sec.  665. 

These  are  all  the  assignments  that  need  be  noticed. 

The  judgment  of  the  court  below  is  affirmed. 

Affirmed, 


^-^  FiNERTY  ET  AL.   V.   FrTTZ. 

In  constraing  a  charge  to  the  juiy,  each  instruction  is  to  be  considered 
in  connection  with  the  entire  charge,  and  if,  considering  the  charge 
as  a  whole,  this  ooort  is  satisfied  the  jury  were  not  improperly  ad- 
Tised  as  to  any  material  point  in  the  case,  and  that,  reading  each 
instruction  in  connection  with  the  others,  they  were  not  misleading, 
the  judgment  wfll  not  be  reversed  on  the  ground  of  erroneous 
charge. 

Appeal  from  District  Court  of  Arapahoe  County. 
Mr.  WiLLARD  Teller  and  Mr.  G.  B.  Reed,  for  appellant. 
Messrs.  Wells,  Smtth  and  Macon,  for  appellee. 

Stone,  J.  The  law  governing  agents  and  brokers  ap- 
plicable to  the  facts  in  this  case  was  fully  treated  in  the 
majority  opinion  of  this  court,  heretofore  rendered  in 
this  case.  5  Col.  174.  A  rediscussion  of  the  principles 
and  doctrine  there  laid  down  becomes  unnecessary  here. 

The  cause  appears  to  have  been  tried  by  the  court 
below  fairly  in  accordance  with  the  views  expressed  in 
the  opinion  referred  to,  resulting  in  a  verdict  for  the 
plaintiff,  the  same  as  upon  a  former  trial. 

The  sixth  instruction  given  on  behalf  of  the  plaintiff  is 
not  full,  but  can  be  fairly  regarded  as  cured  by  the 
twelfth,  eighteenth  and  nineteenth  instructions  given  on 
behalf  of  the  defendants,  as  modified  by  the  court,  and 
which,  taken  in  connection,  substantially  announce  the 
law  applicable  to  the  case. 
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In  oonstruing  a  charge  to  the  jury,  each  instruction  is 
to  be  considered  in  connection  with  the  entire  charge, 
and  if y  considering  it  as  a  whole,  this  court  is  satisfied 
that  the  jury  was  not  improperly  advised  as  to  any  ma- 
terial point  in  the  casey  and  that,  reading  each  instruction 
in  connection  with  the  others,  they  were  not  misleading, 
the  judgment  should  not  be  reversed  on  the  ground  of  an 
erroneous  charge.  Thatcher  et  al.  v.  RockweJZy  4  CoL 
572;  U.  O.  Mining  Co.  v.  R  M.  Bank^  2  CoL  565. 

The  jury  having  been  correctly  instructed  upon  the  law 
may  have  found  as  matters  of  fact  that  no  understand- 
ing existed,  and  no  arrangement  was  made  between  the 
agent,  Fritz,  and  the  purchaser,  Davies,  respecting  a  joint 
interest  in  the  bond,  until  after  its  execution  and  delivery 
by  the  Dillons;  and  that  Finerty,  subsequent  to  his  con- 
tract with  Davies,  and  with  full  knowledge  of  the  agent^a 
relations  to  Davies  and  to  the  contract  of  sale,  ratified  the 
acts  of  the  agent  and  promised  to  pay  his  commission. 

The  evidence  touching  the  ratification  by  Finerty  of  the 
acts  of  Fritz  is  conflicting,  but  the  jury  are  the  judges  of 
the  credibiUty  of  witnesses,  and  since  this  is  the  second 
verdict  in  favor  of  the  same  party,  we  would  not  be  war- 
ranted in  disturbing  such  verdict  on  the  ground  merely 

of  a  conflict  in  the  testimony. 

Affirmed^ 


Finerty  et  al.  v.  Fritz. 


Where  there  is  a  conflict  between  the  witnesses  it  is  the  proTinoe  of  the 
jury  to  detennine  to  whom  credit  shonld  be  given. 

Appeal  from  District  Court  of  Arapahoe  County. 

On  petition  for  rehearing  the  following  opinion  was 
renderodby 

Beck,  J.    The  petition  for  rehearing  filed  in  this  cause 
assumes  that  errors  assigned  upon  the  record^  and  argu- 
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ments  of  counsel  submitted  in  their  support,  were  over- 
looked by  this  court  in  its  late  decision  affirming  the  judg- 
ment, otherwise  the  judgment  must  have  been  reversed. 

In  support  of  the  proposition  we  are  first  referred  to 
the  error  assigned  as  No.  3,  which  is  as  foUows: 

"In  allowing  Fritz  to  give  evidence  of  what  Finerty 
told  him.    Fol.  85  et  seq.'' 

As  Fritz  was  the  plaintiff  below,  and  I^nerty  one  of  the 
de^ndants,  there  is  nothing  in  the  error  as  assigned. 

Referring,  however,  to  the  page  of  the  record  referred  to 
in  the  assignment  at  which  the  objectionable  testimony 
appears,  we  find  that  Fritz  was  testifying  to  a  conversa- 
tion which  took  place  in  his  presence  between  Davies,  the 
purchaser,  and  Richard  and  Patrick  Dillon,  the  other  de- 
fendants, who  with  Finerty  were  owners  of  the  Little 
Chief  mine.  The  testimony  objected  to,  and  to  which 
the  exception  was  saved,  was  that  the  plaintiff  was  per- 
mitted to  state  that  after  he  had  brought  and  introduced 
Davies  to  the  Dillons,  one  of  the  latter  stated  to  Davies 
that  they  would  give  a  bond  on  their  one-half  of  the 
property,  and  that  Peter  Finerty  had  told  them  he  would 
ratify  any  sale  that  they  made  of  the  Little  Chief  mine 
during  his  absence. 

The  position  taken  by  counsel  in  the  petition  for  rehear- 
ing is,  substantially,  that  this  testimony — that  is,  what 
Finerty  said  to  the  Dillons  in  the  interview  referred  to  — 
was  hearsay,  and  therefore  incompetent,  and  since  it  re- 
ferred to  a  ratification  of  a  sale  of  the  mine  under  the  re- 
lationship existing  between  Davies  and  Fritz,  which  was 
the  point  to  be  proved,  and  upon  which  the  whole  case 
was  made  to  turn,  by  the  recent  opinion  of  this  court,  its 
admission  was  a  fatal  error. 

The  main  portion  of  the  argument  in  favor  of  the  re- 
hearing is  based  upon  the  foregoing  proposition.  We  do 
not  deem  the  proposition  correct  either  as  to  the  issue  in- 
volved nor  in  respect  to  the  opinion  of  this  court  in  the 
cause. 
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Fritz  sued  Finerty  and  the  Dillons  for  commissions 
upon  sale  of  the  Little  Chief  mine  to  certain  parties  by 
virtue  of  a  title  bond  executed  to  one  Davies.  The 
plaintifiTs  testimony  showed  a  prior  employment  of  Fritz, 
on  the  part  of  Finerty  and  the  Dillons,  as  their  agent  to 
procure  a  purchaser  for  the  mine;  also  ^he  previous 
efforts  m£ide  by  the  agent  to  effect  a  sale.  The  testimony 
objected  to,  and  to  the  admission  of  which  an  exception 
was  reserved  by  defendants,  was,  as  previously  stated,  a 
statement  by  the  Dillons  to  the  purchaser  Davies,  that 
Finerty  said  he  would  ratify  any  sale  they  should  make 
of  the  mine  during  his  absence. 

The  interview  in  which  this  statement  was  made  oc- 
curred on  the  27th  day  of  October,  1878.  Not  a  word  ap- 
pears in  this  interview  about  commissions  upon  the  sale, 
about  a  relationship  between  Davies  and  Fritz,  in  respect 
to  the  property,  or  about  a  ratification  of  a  sale  involving 
the  payment  of  commissions.  This  conversation  was 
prior  to  the  execution  of  the  bond  or  contract  of  sale. 

Finerty 's  subsequent  ratification  of  the  contract  of  sale 
has  never  been  in  dispute,  and  was  not  an  issue  in  the 
case. 

The  assumption  of  counsel  that  Fritz,  prior  to  the  exe- 
cution of  the  bond  by  the  Dillons,  had  assumed  relations 
to  the  purchaser  inconsistent  with  his  agency,  was  a  dis- 
puted question  of  fact.  The  testimony  on  part  of  Fritz 
was  that  he  had  no  arrangement  or  understanding  with 
Davies  for  an  interest  in  the  bond  until  subsequently. 
This  question  was  submitted  under  instructions  to  the 
jury,  that,  if  such  relations  had  been  assumed  and  not 
communicated  to  the  owners,  it  was  an  exercise  of  bad 
faith  toward  them  on  the  part  of  Fritz,  amounting  to  a 
fraud  in  law,  and  an  abandonment  of  his  agency,  and 
would  constitute  a  bar  to  the  recovery  of  commissions. 

That  Fritz,  however,  acquired  his  interest  in  the  bond 
prior  to  its  execution  by  Finerty,  was  conceded,  and  the 
jury  was  plainly  told  that  unless  Finerty,  after  obtaining 
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full  knowledge  of  the  relations  assumed  by  Fritz  to  the 
purchaser,  still  recognized  him  as  his  agent  to  complete 
the  sale  under  the  bond,  with  a  promise  to  pay  his  com- 
mission, there  could  be  no  recovery  against  him. 

This  is  the  ratification  referred  to  in  the  opinion  of  the 
court;  a  ratification  of  the  acts  of  the  agent  Fritz,  and 
not  a  ratification  of  the  acts  of  the  Dillons  in  contracting 
to  sell  the  mine  in  the  absence  of  Finerty. 

Upon  this  point  Mr.  Justice  Stone  says  that  the  jury 
may  have  found  "that  Finerty,  subsequent  to  his  con- 
tract with  Davies,  and  with  full  knowledge  of  the  agent's 
relations  to  Davies  and  to  the  contract  of  sale,  ratified 
the  acts  of  the  agent  and  promised  to  pay  his  commis- 
sions." 

The  court  below  attempted  to  correct  its  ruling  in  the 
admission  of  the  hearsay  testimony  by  the  seventeenth 
instruction  prayed  and  given  on  part  of  the  defendants, 
in  which  the  jury  was  told  to  disregard  that  testimony. 
But  conceding  that  a  substantial  error  could  not  be  cured 
in  this  manner,  the  error  complained  of  is  not  of  this 
character,  and  in  our  judgment  would  not  justify  a  re- 
versal 

In  respect  to  the  question  of  Finerty's  ratification  of 
the  acts  of  the  agent  Fritz  in  becoming  interested  with 
Davies  in  the  bond,  it  was  Finerty's  privilege,  upon  his  re- 
turn from  the  east  and  discovery  of  this  new  relation  as- 
sumed by  the  agent  during  his  absence,  to  have  repudiated 
the  agency  and  renounced  his  liability  for  commissions. 
The  jury  may  have  found  from  the  testimony,  however, 
and  probably  did  find,  that  instead  of  acting  thus  he  con- 
tinued the  agency  with  promise  of  payment  of  commis- 
sions. 

We  are  all  of  opinion  that  this  issue  was  fairly 
presented,  and  are  not  now  disposed,  in  view  of  the  cir- 
cumstances of  this  case,  to  disturb  the  verdict.  Fifteen 
instructions  were  given  on  part  of  the  defendants,  only 
two  of  which  were  modified  by  the  court  below,  and  these 
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modifications  were  necessary  in  order  to  make  them  con- 
form to  the  law  of  the  case  as  announced  by  the  majority 
opinion  of  this  court  on  a  former  trial  and  the  proofs  in 
the  case. 

The  law  of  the  case  as  announced  in  the  instructions 
was  substantially  correct,  and  the  right  to  a  reversal  upon 
ground  of  an  erroneous  charge  cannot  be  sustained. 

The  trouble  with  the  defendants'  case  was  apparently 
in  the  character  and  weight  of  their  testimony  in  the  es- 
timation of  the  jury  as  compared  with  the  testimony  on 
part  of  the  plaintiff.  There  being  a  conflict  between  the 
witnesses,  it  was  the  province  of  the  jury  to  determine 
to  whom  credit  should  be  given. 

This  being  the  second  verdict  for  the  plaintiff,  and  there 
appearing  no  substantial  error  in  the  record,  the  judg- 
ment as  affirmed  must  be  allowed  to  stand. 

Rehearing  denied. 


WoRREL  v.  Smith. 

1.  Where  real  estate  was  sold  to  be  fully  paid  for  by  a  given  date»  on 

which  a  deed  for  the  premises  was  to  be  given  and  possession  sur- 
rendered, hdd,  that  the  vendee,  having  made  default  in  payment  of 
the  purchase  money,  is  not  entitled  to  possession  until  full  payment 
be  made  in  accordance  with  the  terms  of  sale. 

2.  If  default  be  made  in  the  payment  of  Unsecured  purchase  money  in 

such  case,  i^d  the  grantor  obtain  a  decree  awarding  him  a  vendor's 
lien  on  the  premises  sold,  with  right  of  possession  until  payment  of 
such  purchase  money,  hdd,  that  no  reut  accrues  against  the  vendor 
for  retention  of  the  premises  during  said  default  of  payment,  al- 
though a  deed  of  the  premises  was  delivered  the  purchaser  prior  to 
his  default. 
8.  The  claim  for  such  rents  having  been  interposed  as  payment  of  pur^ 
chase  money  in  the  action  for  the  vendor^s  lien,  cannot  afterwards 
be  interposed  as  a  counterclaim  in  an  action  for  the  recovery  of  the 
purchase  money. 

Error  to  County  Court  of  Las  Animas  County. 
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The  facts  are  stated  in  the  opinion. 

Messrs.  Ykauas  and  John,  for  plaintiff  in  error. 

Mr.  John  C.  Fttnam,  for  defendant  in  error. 

Beck,  J.  The  judgment  sought  to  be  revei-sed  was 
founded  upon  a  promissory  note  executed  by  Worrel  to 
Smith  in  part  payment  of  a  house  and  lot  purchased 
from  the  latter. 

The  defense  was,  that  after  execution  of  the  deed  to 
Worrel,  Smith  continued  to  occupy  the  premises  for  a 
period  of  thii'teen  months,  for  which  period  the  sum  of 
$325  was  claimed  to  be  due  for  rents. 

The  action  was  commenced  before  a  justice  of  the 
peace,  and  an  appeal  taken  to  the  county  court,  where 
the  cause  was  tried  by  the  court  without  a  jury,  and  the 
counterclaim  for  rent  disallowed,  upon  the  ground  of  a 
former  adjudication  of  the  same  demand  in  an  action 
instituted  in  the  district  court  of  Las  Animas  county. 

The  disallowance  of  the  cross  demand  and  the  striking 
from  the  files  of  the  account  for  rent  are  the  errors  com- 
plained of. 

Counsel  for  plaintiff  in  error  argue  that  the  subject 
matter  of  the  counterclaim  filed  in  this  cause  is  not  iden- 
tical with  the  claim  presented  in  the  district  court;  that 
the  rent  claim  there  presented  was  not  within  the  ma- 
terial issues  legally  raised  by  the  pleadings  in  that  case, 
and  that  it  was  not  brought  in  question  by  the  evidence, 
and  necessarily  determined  upon  the  merits;  hence,  that 
the  decree  in  that  case  does  not  conclude  or  estop  the 
plaintiff  in  error  from  asserting  the  claim  in  the  present 
action. 

From  a  consideration  of  the  facts  disclosed  by  the  rec- 
ord, and  an  examination  of  the  evidence  relating  to  the 
proceedings  in  the  district  court,  we  are  of  opinion  that 
there  was  such  an  adjudication  of  the  identical  subject 
matter  of  this  counterclaim  in  the  district  court  as  con- 
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eludes  the  plaintiff  in  error  from  again  asserting  it  in  the 
present  action. 

Smith,  the  plaintiff,  claimed  in  his  complaint  in  the  dis- 
trict court,  that  by  the  terms  of  the  written  agreement  of 
sale  he  was  to  retain  possession  of  the  premises  sold  until 
full  payment  of  the  purchase  money  was  made;  that  $200 
of  the  amount  was  to  bo  paid  in  cash,  and  the  balance, 
$400,  in  personal  property,  which  included  a  mare  and 
colt  valued  at  $90.  That  full  payment  was  to  be  made 
by  September  1,  1878,  when  possession  of  the  premises 
was  to  be  given. 

That  he  had  executed  and  delivered  a  deed  of  the  premises 
to  Worrel  prior  to  that  date,  but  that  at  the  date  of  filing 
the  complaint,  October  8,  1878,  the  cash  payment  of  $200 
had  not  been  paid,  nor  had  the  mare  and  colt  been  de- 
livered. 

He  averred  that  he  held  no  security  by  mortgage  or 
otherwise  for  the  unpaid  purchase  money,  amounting  to 
$290,  and  that  Worrel  had  instituted  a  suit  against  him 
before  a  justice  of  the  peace  for  possession  of  the  prem- 
ises. 

The  plaintiff  prayed,  among  other  things,  that  he  be 
decreed  a  vendor's  lien  on  the  premises,  with  a  right  to 
retain  possession  until  fidl  payment  should  be  made 
therefor. 

Worrel  answered  the  above  mentioned  complaint,  set- 
ting up,  among  other  facts,  that  the  mare  and  colt  had 
been  delivered;  that  the  $200  was  paid  by  way  of  rent 
for  the  premises  retained,  and  denying  any  indebtedness 
whatever. 

He  denied  that  the  premises  were  retained  as  security 
for  payment  of  the  purchase  money,  and  avers  that  they 
were  retained  for  the  purpose  of  defrauding  him  (Worrel) 
out  of  the  rent;  alleging  a  promise  on  part  of  Smith 
to  pay  a  reasonable  rental  therefor,  but  that  Smith  was 
insolvent,  and  the  rent  was  consequently  uncollectible. 

The  answer  also    avers   that  defendant  Worrel  ex- 
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ecuted  his  promissory  note  with  two  sureties  for  the  $200, 
which  Smith  had  accepted,  and  that  this  note  was  paid 
by  the  rents  of  the  premises,  and  damages  for  detention. 

He  avers  that  these  damages  amount  to  the  sum  of 
$370.75,  after  deducting  the  amount  of  said  promissory 
note,  and  he  demands  judgment  against  the  plaintiff  for 
the  balance,  together  with  the  sum  of  $50  per  month  from 
the  7th  day  of  February,  1879,  imtil  possession  of  the 
premises  should  be  restored  to  him. 

Issues  were  therefore  made  in  this  proceeding  whether 
the  premises  sold  Worrel  had  been  paid  for,  and  whether, 
under  the  contract  of  sale.  Smith  was  entitled  to  posses- 
sion of  the  premises  until  full  payment  should  be  made 
therefor. 

The  district  court  found  that  the  mare  and  colt  had 
not  been  delivered,  nor  had  the  $200  been  paid,  but  that 
a  note  with  sureties  had  been  accepted  for  the  payment 
of  the  latter  sum  of  money.  The  decree  was  that  plaint- 
iff surrender  possession  of  the  premises  on  payment  of 
$90  in  money  by  the  defendant  Worrel,  or  upon  his  de- 
livery of  the  mare  and  colt. 

That  proceeding,  although  in  many  respects  irregular, 
settled  the  question  that,  under  the  contract  of  sale, 
Smith  was  entitled  to  retain  possession  of  the  premises 
sold  Worrel  until  payment  of  the  purchase  money  and 
property;  also  that  full  payment  of  neither  money  nor 
property  had  been  made,  but  that  a  note  with  security 
having  been  accepted  for  the  money  payment,  plaintiff 
was  not  entitled  to  a  vendor's  lien  for  the  $200,  but  was 
entitled  to  such  lien  with  possession  until  payment  of  the 
balance. 

The  issue  tendered  by  Worrel  in  the  action  in  the 
district  court  involved  a  construction  of  the  contract  of 
sale;  and  the  adjudication  thereunder  of  possession  until 
payment,  was  equivalent  to  a  decision  that  no  rents  were 
to  accrue  until  Worrel  should  pay  for  the  premises. 

The  counterclaim  for  rents  therefor  which  were  after- 
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wards  filed  in  the  present  action  in  the  county  court  was 
an  attempt  on  the  part  of  Worrel  to  reopen  the  question 
of  his  right,  under  the  contract  of  sale,  to  charge  rent  for 
the  premises  prior  to  obtaining  or  being  entitled  to  pos- 
session. 

We  are  of  opinion  that  the  former  adjudication  of  this 
question  in  the  district  court  constituted  a  bar  to  its  con- 
sideration in  the  case  before  us.  It  is  res  adjudicata. 
The  judgment  of  a  court  of  concurrent  jurisdiction  di- 
rectly  upon  the  point  is  conclusive  upon  the  same  matter 
directly  in  question  in  another  court.  Selden  et  cU.  v. 
Pattersorij  55  111.  507;  Satuyer  v.  Woodbury y  7  Gray,  502. 

The  judgment  will  be  affirmed. 

Affirmed. 


HlRSCHBURQ  V.   ThE  PeOPLB. 

1.  The  law  in  force  at  the  time  a  hirceny  was  committed  hairing  been 
repealed  without  any  saving  clause,  a  subsequent  presentment, 
trial,  conviction  and  sentence,  held  to  be  without  authority  of  law 
and  void. 

d.  The  fact  that  the  legislature  substituted  for  the  repealed  section  sub- 
stantially a  similar  provision  can  make  no  difference.  It  the  repeal 
is  effected  by  express  and  positive  words,  the  only  question  is  the 
effect  of  the  repeal 

This  was  a  writ  of  habeas  corptis. 

Mr.  John  T.  Deweese  and  Mr.  T.  D.  W.  Tonley,  for 
the  petitioner. 

Toll,  Attorney  Gteneral,  for  the  people. 

Elbert,  C.  J.  This  case  is  submitted  on  the  writ  and 
the  return  thereto. 

The  petitioner,  Robert  L.  Hirschburg,  was  tried  and 
convicted  of  the  crime  of  larceny  at  the  special  Novem- 
ber term  of  the  district  court  of  Arapahoe  county,  A. 
Vol.  VI  — 10 
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D.  1881,  and  sentenced  to  be  confined  in  the  penitentiary 
at  hard  labor  for  a  period  of  ei^t  years. 

The  indictment  was  returned  by  the  grand  jury  on  the 
10th  day  of  September,  1881,  and  charged  the  larceny  to 
have  been  committed  on  the  10th  day  of  May,  A.  D.  1881. 

The  juiy  found  the  defendant  guilty  as  charged  in  the 
indictment. 

By  an  act  approved  March  1,  1881  (Sess.  Laws  1881, 
p.  69),  the  legislature  repealed  in  express  terms,  without 
any  saving  clause,  section  &9  of  chapter  24,  Greneral 
Laws,  which  defined  the  crime  of  larceny  and  prescribed 
the  punishment  therefor,  and  enacted  another  section  in 
lieu  thereof.  This  last  act  took  effect  June  1,  1881,  after 
the  alleged  larceny  was  committed,  and  before  the  pre- 
sentment, trial,  conviction  and  sentence  of  the  petitioner. 

The  contention  is  that  the  law  in  force  at  the  time  the 
larceny  was  committed  having  been  repealed  without 
any  saving  clause,  the  subsequent  jH^esentment,  trial,  con- 
viction and  sentence  of  the  petitioner  was  without  au- 
thority of  law  and  void. 

This  is  undoubtedly  the  law,  and  however  much  such  a 
result  is  to  be  regretted,  it  cannot  be  avoided  without 
overruling  a  uniform  course  of  decisions  by  the  highest 
courts  and  ablest  jurists  both  of  England  and  America. 

Mr.  Sedgwick  says:  "  The  effect  of  a  repeaUng  statute, 
says  a  very  eminent  judge,  I  take  to  be  to  obliterate  the 
statute  repealed  as  completely  from  the  records  of  parlia- 
ment as  if  it  never  had  passed,  and  that  it  must  be  con- 
sidered as  a  law  that  never  existed,  except  for  the  purpose 
of  those  actions  which  were  commenced,  prosecuted  and 
concluded  while  it  was  an  existing  law.  Upon  this  princi- 
ple the  repeal  of  a  statute  puts  an  end  to  aU  prosecutions 
under  the  statute  repealed,  and  to  all  proceedings  grow- 
ing out  of  it  pending  at  the  time  of  the  repeal.  There  can 
be  no  legal  conviction  unless  the  act  is  contrary  to  law  at 
the  time  it  is  committed;  nor  can  there  be  a  judgment 
unless  the  law  is  in  force  at  the  time  of  the  indictment 
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and  of  the  judgment.''  Sedgwick,  Stat.  &;  Const.  Law, 
p.  109,  and  cases  cited. 

Mr.  Bishop  says:  "  It  follows,  therefore,  that  no  pro- 
ceedings can  be  carried  on  under  a  law  which,  being  re- 
pealed, is  not  existing  to  give  authority  to  the  court. 
Consequently,  if  the  common  or  statutory  law  which 
authorizes  a  prosecution  and  conviction  for  a  specific 
offense  is  repealed  or  expired  before  final  judgment,  the 
court  can  go  no  further  with  the  case.  Even  if  a  verdict 
has  been  rendered  against  the  prisoner,  sentence  cannot 
be  pronounced,  and  he  must  be  discharged."  Bishop, 
Stat.  Crimes,  sec.  177. 

Mr.  Dwarris  says:  "  When  an  act  of  parliament  is  re- 
pealed, it  must  be  considered  (except  as  to  transactions 
passed  and  closed)  as  if  it  had  never  existed."  Dwarris, 
Stat.  &  Const.  160. 

It  is  unnecessary  to  multiply  authorities.  They  are 
numerous  and  practically  uniform  in  all  cases  where  the 
statute  is  expressly  repealed. 

For  a  very  full  and  able  review  of  such  cases,  we  refer 
to  the  opinion  of  Mr.  Justice  Denio  in  the  case  of  Hart- 
ung  V.  The  People^  22  N.  Y.  95. 

The  fact  that  the  legislature  substituted  for  the  repealed 
section  substantially  a  similar  provision  can  make  no 
difference.  H  the  repeal  of  a  statute  is  effected  by  ex- 
press and  positive  words,  the  only  question  is  the  effect 
of  the  repeal.    Sedg.  Con.  &  Stat.  Law,  95,  and  cases  cited. 

The  few  cases  to  the  contrary  were  under  special  con- 
ditions and  remain  unsanctioned  by  the  courts. 

A  conviction  cobld  not  be  had  under  the  repealed  stat- 
ute because  of  its  repeal;  and  clearly  not  under  the  last 
act,  because  it  was  and  could  only  be  prospective  in  its 
operation.  The  former  statute  becomes  as  if  it  had  never 
existed ;  and  the  new  statute  commences  as  if  none  had 
preceded  it.  Coffin  v.  Bichy  45  Me.;  Hartung  v.  The 
People^  supra. 

The  doctrine  of  the  effect  of  the  repeal  of  a  penal  stat- 
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ute  without  a  saving  clause  is  so  familiar  that  the  failure 
of  the  legislature  to  insert  a  provision  continuing  the  re- 
pealed law  in  force  as  to  all  offenses  committed  against 
it,  can  be  ascribed  only  to  unpardonable  carelessness  in 
the  discharge  of  public  duties. 

The  presentment,  trial,  conviction  and  sentence  of  the 
petitioner  were  without  any  vahdity,  and  in  such  case 
the  writ  of  habecis  corpus  lies.  Ex  parte  Famum,  3  CoL 
545. 

The  prisoner  must  be  discharged. 


Hiaams  v.  Brown  bt  al. 

An  appeal  lies  only  from  a  final  judgment  or  decree. 

Appeal  from  County  Court  of  Lake  County. 
Motion  to  dismiss  appeal 
Mr.  A.  W.  RucKEB,  for  appellant. 
Mr.  H.  P.  Bennet,  for  appellee. 

Per  Curiam:  The  motion  to  dismiss  the  appeal  in  this 
cause  assigns  as  ground  therefor  that  the  appeal  was 
taken  from  an  interlocutory  order  of  the  court  below  and 
not  from  a  final  judgment. 

The  record  discloses  that  appellees,  Brown  &  Thum, 
brought  an  action  upon  a  promissory  note  against  the  ap- 
pellant, the  complaint  being  filed  at  the  September  term, 
1879,  of  the  county  court  of  Lake  county. 

Appellant  appeared,  answered  the  complaint  and  filed 
his  cross-complaint.  At  the  November  term,  1879,  the 
default  of  plaintiffs  below  was  entered  for  failure  to 
answer  the  cross-complaint,  and  afterwards,  at  the  same 
term,  judgment  was  entered  against  the  plaintiffs  in 
favor  of  the  appellant  on  the  ci*oss-complaint  for  the  sum 
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of  $226  and  costs  of  suit,  the  judgment  reciting  that  this 
was  the  amount  due  the  defendant  after  allowing  plaint- 
iffs the  full  amount  of  their  claim. 

The  plaintiffs  below  filed  a  motion  at  the  January  term, 
1880,  to  vacate  the  judgment,  which  motion  was  allowed, 
and  this  appeal  is  prayed  from  the  order  vacating  the 
judgment. 

However  erroneous  the  action  of  the  court  may  have 
been  in  sustaining  a  motion,  made  at  a  subsequent  term, 
to  vacate  a  judgment  entered  at  a  previous  term,  no  ap- 
peal lies  to  this  court  from  such  order.  It  is  in  no  sense 
a  final  judgment  or  decree.    Laws  1879,  p.  226,  sec.  26. 

The  appellant  having  mistaken  his  remedy,  the  appeal 

must  be  dismissed  at  his  costs. 

Appeal  dismissed. 


APRIL  TERM,  1882. 


GivENS  V.  Wheeler,  Adm'b,  etc. 

A  plaintiff  cannot  abandon  his  original  canse  of  action  and  substitute 
an  entirely  new  cause  of  action  in  his  complaint. 

Error  to  District  Court  of  El  Paso  County. 

Mr.  John  B.  Cochran,  for  plaintiff  in  error. 

Mr.  Wm.  Harrison,  for  defendant  in  error. 

On  petition  for  rehearing,  the  following  opinion  was 
rendered  by 

Elbert,  0.  J.  The  original  complaint  in  this  cause 
was  for  a  breach  of  covenant  of  warranty  contained  in 
the  defendant's  deed  to  the  plaintiff. 

The  answer  of  the  def  endknt  traversed  the  breach,  and 
the  cause  was  at  issue. 
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The  plaintiff  thereupon  filed  an  amended  oomplaint  in 
which  he  abandoned  the  cause  of  action  stated  in  his  orig- 
inal complaint,  and  stated  another  and  entirely  different 
cause  of  action  in  the  nature  of  a  f  rq.ud  and  deceit,  alleg- 
ing that  he  had  negotiated  for,  and  purchased  of  the 
defendant,  a  certain  sheep  ranch,  and  paid  the  purchase 
money  therefor,  and  that  the  defendant,  pretending  to 
convey  the  same  to  the  plaintiff,  fraudulently  conveyed 
to  him  another  and  entirely  diffei^ent  parcel  of  land. 

This  changed  the  action  trom  one  ex  contractu  to  one 
ex  delicto.  In  our  former  opinion  we  held  that  a  plaintiff 
could  not  thus  abandon  his  original  action,  and  substitute 
an  entirely  new  cause  of  action. 

Counsel  in  their  petition  for  rehearing  claim  that  this 
ruling  is  in  conflict  with  the  hberal  spirit  of  the  code,  as 
well  as  with  the  rulings  of  the  code  states. 

The  reason  of  this  rule  is  obvious.  The  character  of 
the  proceeding  is  changed  by  the  amended  complaint,  and 
the  defendant  finds  himself  in  court  to  answer  a  charge 
concerning  which  he  has  never  been  summoned.  In  the 
case  of  Ramirez  v.  Murray^  6  Cal.  222,  Chief  Justice 
Murray  says  of  such  a  practice,  that  it  is  *^  too  loose  and 
dangerous  to  be  tolerated."  In  Kentucky,  in  such  a  case, 
it  is  held  that  a  new  summons  should  issue,  as  otherwise 
"great  injustice  and  oppression  might  be  occasioned.** 
Butledge  v.  Van  Metre,  8  Bush,  356. 

This  recognizes  the  propriety  of  the  rule  laid  down  in 
our  former  opinion,  and  treats  the  amended  complaint  as 
a  new  action. 

The  claim  that  the  decision  is  in  conflict  with  the 
decisions  of  the  code  states  cannot,  we  think,  be  sus- 
tained. We  refer  to  the  following  additional  authorities 
in  support  of  the  rule  as  announced:  Woodruff  v.  Dickie^ 
6  Rob.  620;  Dow8  et  al.  v.  Green  et  ol,  3  How.  Pr.  379; 
Sheldon  v.  Adams,  27  How.  Pr.  182;  Lottman  v.  Bamett, 
62  Mo.  170;  Lackner  v.  Tumhull,  7  Wis.  95;  Newton  v. 
Allen,  12  Wis.,  380;  Sweet  v,  Mitchell,  15  Wis.  664;  Lor- 
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kin  V.  Nooncmy  19  Wis.  93;  Stevens  v.  Brooks^  23  Wis. 
199;  Board  of  SupervisorSy  etc.  v.  Decker,  Si  Wis.  380. 

In  the  case  of  Woodruff  v.  DtckiCj  5  Rob.,  supra, 
Monell,  J.,  says:  **  Under  the  code,  however,  in  a  few 
cases  it  had  been  held  that  the  court  has  power  to  allow, 
as  an  amendment,  the  insertion  of  a  new  cause  of  ac- 
tion. ^  *  *  An  amendment  is  the  correction  of  some 
error  or  mistake  in  a  pleading  already  before  the  court, 
and  there^must  therefore  be  something  to  amend  by; 
whereas  the  insertion  of  facts»  constituting  a  new  cause 
of  action  or  defense,  would  be  a  substituted  pleading,  and 
not  an  amendment  of  an  existing  pleading.  The  cases 
referred  to  furnish  no  satisfactory  reason  for  holding  such 
an  amendment  to  be  within  the  power  of  the  court  to 
grant." 

The  petition  for  rehearing  is  denied 

Behearing  denied. 


Tracey  v.  The  People. 

L  Sec.  20,  ch.  6,  General  Laws  of  1877,  requires  the  yeas  and  nays  to  be 
called  and  recorded  in  the  passage  of  all  onUnancea  and  by-laws 
by  municipal  corporations.  In  respect  to  raolutiona  and  order$ 
the  rule  is  restricted  by  the  section  to  such  as  relate  to  contracts. 
In  the  passage  of  an  ordinance  concerning  misdemeanorSf  by  a 
council  or  board  of  trustees  of  a  municipal  corporation,  acting 
under  the  general  law,  if  the  records  of  the  corporation  fail  to 
show  that  the  yeas  and  nays  were  called  and  recorded,  the  ordi- 
nance is  invalid  and  will  not  support  a  conviction. 

2.  Upon  the  introduction  in  evidence  of  a  town  ordinance,  all  objec- 
tions to  its  admissibility  ought  to  be  presented,  but  record  evidence 
showing  that  such  ordinance  was  not  passed  in  oonformity  with 
the  requirements  of  the  statute,  may  be  introduced  on  behalf  of 
the  defendant  in  an  action  against  him  upon  the  ordinance. 

8l  In  the  silence  of  the  record  of  proceedings  of  the  meeting  at  which 
the  ordinance  was  adopted,  no  presumption  obtains  that  other  pro- 
ceedings than  those  mentioned  in  the  record  took  place. 
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Error  to  County  Court  of  Rio  Orande  County. 
The  case  is  stated  in  the  opiuion. 

Messrs.  Markham,  Patterson  and  Thomas,  for  plaint- 
iff in  error. 

Mr.  W.  M.  Van  Leiw,  for  defendants  in  error. 

Beck,  J.  Plaintiff  in  error  was  arrested  u^on  charge 
of  a  misdemeanor  in  the  violation  of  an  ordinance  of  the 
town  of  Saguache. 

He  was  tried  and  convicted  before  a  justice  of  the  peace 
of  Saguache  county,  and  afterwards,  by  appeal  and  change 
of  venue,  the  record  was  removed  to  the  county  court  of 
Rio  Grande  county. 

A  trial  in  the  latter  court  also  resulted  in  a  conviction. 
He  now  brings  the  record  to  this  court  by  writ  of  error, 
assigning  for  error,  among  other  things,  that  the  com- 
plaint charged  no  offense  under  the  ordinance,  and  that 
the  ordinance  was  invahd. 

We  have  no  hesitation  in  saying  that  the  conduct  of 
plaintiff  in  error  warranted  the  complaint,  and  that  the 
evidence  showed  a  clear  violation  of  the  ordinance. 

The  vahdity  of  the  ordinance  is  a  more  serious  question. 
It  appeared  at  the  trial  below  that  the  record  of  proceed- 
ings of  the  corporation  failed  to  show  that  the  yeas  and 
nays  were  called  and  recorded  upon  its  passage  as  required 
by  statute. 

On  behalf  of  plaintiff  in  error  it  is  contended  that  the 
ordinance  is  invalid  for  this  cause,  and  that  the  judgment 
must  be  reversed. 

Counsel  for  the  people  assumes  the  position  that  the 
statute  makes  no  such  requirements  for  the  adoption  of 
ordinances  of  this  character. 

That  such  requh-ements  are  not  mandatory,  but  direct- 
ory merely. 

That  no  objection  having  been  made  to  the  validity  of 
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the  ordinance  at  the  time  of  its  introduction  in  evidence^ 
the  objection  was  waived,  and  cannot  now  be  entertained 
for  the  first  time  in  this  court. 

The  language  of  section  26  oi  the  act  ^ititled  ^^  An  act 
in  relation  to  municipal  corporations,"  General  Laws,  p. 
896,  is  as  follows:  "  On  the  passage  or  adoption  of  eveiy 
by-law  or  ordinance,  and  every  resolution  or  order  to 
enter  into  contract,  by  any  council  or  board  of  trustees  of 
any  municipal  corporation,  the  yeas  and  nays  shall  be 
called  and  recorded;  and  to  pass  or  adopt  any  by-law, 
oixlinance,  or  any  such  resolution  or  order,  a  concurrenoe 
of  a  majorify  of  the  whole  number  of  members  elected 
to  the  council  or  board  of  trustees  shall  be  required.  All 
appointments  of  officers  by  any  coundl  shall  be  by  ballot, 
and  a  concurrence  of  a  like  majority  shall  be  required,  and 
the  names  of  those  who  voted,  and  the  vote  each  candi- 
date received  upon  the  vote  resulting  in  an  appointment^ 
shall  be  recorded.'* 

Counsel  for  the  peopleargue  that  the  ordinances  referred 
to  in  this  section  include  those  only  relating  to  con- 
tracts. 

This  position  cannot  be  sustained;  different  and  dis- 
tinct corporate  acts  are  mentioned  in  this  section,  in  the 
perf orm^ance  of  which  the  same  requirements  are  enjoined 
upon  the  council  or  board  of  trustees. 

The  first  is  the  passage  of  a  by-law,  which  is  a  regular 
tion  usuaUy  made  by  a  corporation  for  its  own  govern- 
ment.  Clearly  the  adoption  of  a  by-law  has  no  other 
relation  to  a  resolution  for  entering  into  a  contract,  sub- 
sequently mentioned,  than  that  the  yeas  and  nays  shall  be 
called  and  recorded  in  the  passage  of  both. 

The  words  ^^by-knv  or  ordinance^^  are  employed  in  a 
general  sense,  and  comprehend  all  by-laws  and  ordinances 
which  shall  be  adopted  by  the  corporation;  while  the  sucr 
ceeding  words  ^^  resolution  or  order  "  are  used  in  a  restricted 
sense,  only  those  adopted  for  the  purpose  of  entering  into 
contracts  being  mentioned.    The  yeas  and  nays  are  re- 
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quired  to  be  called  and  recorded  ''on  the  passage  or 
adoption  of  every  by-law  or  ordinance,^  but  not  on  the 
passage  or  adoption  of  every  resolution  or  order. 

As  to  the  latter  measures  the  requirement  is  limited  to 
the  subject  of  contracts. 

The  same  distinction  is  observable  in  the  second  clause 
of  the  section,  respecting  the  vote  necessary  to  pass  thebe 
corporate  measures. 

A  concurrence  of  a  majority  of  the  whole  number  of 
members  elected  to  the  council  is  required  to  pass  any  by- 
law or  ordinance;  but  the  appUcation  of  the  rule  to  resch 
lutions  and  orders  is  restricted,  as  in  the  first  clause,  to 
those  concerning  contracts,  as  is  apparent  from  the  words 
"or  any  such  resolution  or  order." 

Had  the  terms  ''by-law"  and  "ordin^mce,"  as  employed 
in  the  first  clause  of  section  26,  been  designed  to  relate 
only  to  contracts,  it  is  but  reasonable  to  infer  that  their 
application  would  have  been  Umited  in  the  second  clause 
of  the  section  to  the  same  subject  matter  by  the  word 
"such,"  as  were  the  terms  "resoZtifion"  and  ^^  order j^^ 
thus  making  the  clause  read,  "  and  to  pass  or  adopt  any 
such  by-law  or  ordinance,"  etc. 

This  is  the  only  section  in  the  act  which  contains  gen- 
eral provisions  prescribing  the  vote  necessary  to  pass  by- 
laws or  ordinances,  and  the  manner  of  taking  and  recording 
the  votes. 

All  other  sections  of  the  act,  except  section  34,  contain, 
different  and  independent  provisions  relating  to  the  vari- 
ous subjects  treated  of  in  the  act,  and  the  only  provision 
of  section  24  which  is  iricluded  in  the  phraseology  of  sec- 
tion 26,  is  that  the  passage  of  ordinances  for  the  appro- 
priation of  money  shall  be  by  a  majority  vote.  The 
provisions  therein  relating  to  resolutions  and  orders  con- 
cerning the  appropriation  of  money  are  not  included  in 
section  26. 

It  is  apparent,  therefore,  that  the  ordinance  under  con- 
sideration concerning  misdemeanors  wa3  not  passed  in 
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the  manner  prescribed  by  8t£^ute,  if  the  yeas  and  nays 
were  not  called  and  recorded. 

That  the  foregoing  provision  of  the  statute,  requiring 
the  yeas  and  nays  to  be  called  and  recorded  upon  the  pas- 
sage or  adoption  of  every  ordinance,  is  mandatory,  does 
not  admit  of  any  doubt  under  the  authorities.  The 
power  conferred  is  limited  and  can  only  be  exercised  in 
the  manner  prescribed.  1  Dillon,  Mun.  Corp.  sec.  229; 
Morrison^  Adtn^x,  v.  City  of  Laturence,  98  Mass.  221; 
Spangler  v.  Jacoby^  14  111.  298;  Supervisors  of  Schuyler 
Co.  V.  PeopUy  etc.  26  HI  183. 

But  counsel  for  the  people  contend  that  the  above  ob- 
jection to  the  validity  of  the  ordinance,  not  having  been 
made  in  the  county  court,  cannot  be  made  for  the  first 
time  in  this  court. 

The  rule  is,  that  objections  to  the  admission  of  testi- 
mony which  may  be  obviated  by  the  introduction  of 
further  testimony,  shall  be  distinctly  presented  at  the 
time  the  objectionable  testimony  is  offered.  Cody  v. 
Butterfield,  1  Col.  377;  McCraw  v.  Welch,  2  Col.  284. 

But  although  an  objection  to  this  effect  was  not  inter- 
posed upon  the  introduction  in  evidence  of  the  ordinance, 
its  validity  was  assailed  by  the  testimony  of  the  defend- 
ant, which  afforded  the  plaintiff  in  error  the  same  oppor- 
tunity to  obviate  the  objection  as  if  it  had  been  made  at 
the  proper  time. 

A  certified  copy  of  the  proceedings  of  the  board  of 
trustees  had  at  the  meeting  in  which  tho  ordinance  in 
question  was  adopted,  certified  by  the  keeper  of  the  rec- 
ords to  be  a  true  and  correct  copy  of  all  the  proceedings 
of  that  meeting  appearing  upon  the  records  of  the  town 
of  Saguache,  was  offered  by  the  defendant  and  received 
in  evidence. 

This  certified  copy  failed  to  show  that  the  yeas  and 
nays  were  called  and  recorded  as  required  by  statute.  It 
stated  what  proceedings  were  had  in  i*elation  to  the  pas- 
sage of  the  ordinance,  and  we  are  not  at  Uberty  to  pre* 
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sume  that  other  proceedmgs,  not  mentioned,  were  had  at 
its  passage.    Byan  v.  Lynch^  68  111.  167. 

Ample  opportunity  on  rebuttal  was  offered  to  contra- 
dict or  refute  the  defendant's  testimony  upon  this  point, 
if  it  had  been  susceptible  of  refutation.  We  have  seen 
that  it  was  not,  for  which  reason  the  rule  of  evidence 
contended  for  does  not  obtain. 

The  objection  to  the  ordinance  being  fatal  to  its  valid- 
ity, the  judgment  cannot  be  sustained. 

The  judgment  is  reversed  and  the  cause  remanded, 
with  instructions  to  the  county  court  to  dismiss  the  com- 
plaint. 

Reversed. 


Hanka  v.  Palmer. 

1.  Where  under  the  statute  a  widow  renounces  the  will  of  her  deceased 

husband,  and  elects  to  take  one-half  of  the  whole  estate  of  the  de- 
ceased, she  is  entitled  to  such  remaining  moiety  after  the  discharge 
of  the  debts  against  the  estate. 

2.  All  persons  whose  rights  are  to  be  affected  by  an  order,  judgment  or 

decree  of  a  court  are  entitled  to  notice,  actual  or  constructive,  of  the 
pendency  of  the  proceedings  against  them. 

Error  to  County  Court  of  Arapahoe  County. 

The  biU  of  exceptions  in  this  case  sets  forth  the  petition 
of  Margaret  Palmer,  the  defendant  in  error,  substantially 
to  the  effect  'Hhat  she  had  heretofore  renounced  under 
the  will  of  her  deceased  husband,  and  elected  to  take, 
under  the  statute,  one-half  the  real  and  personal  estate  of 
the  deceased,  and  that  she  asks  the  court  now  to  make  an 
order  to  divide  the  personal  estate  of  the  deceased,  and  to 
direct  the  plaintiff  in  error,  administrator  with  the  will 
annexed  of  said  deceased,  to  pay  over  in  cash  to  the 
petitioner  (defendant  in  error)  one-half  of  said  personal 
estate;  and  further  requests  the  court  to  so  modify  the 
order  heretofore  made,  to  wit,  on  the  17th  day  of  Feb- 
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ruarj,  A.  D.  1880,  authorizing  the  said  John  E.  Hanna 
to  sell  two  hundred  shares  of  stock  in  the  City  National 
Bank  of  Denver,  so  as  not  to  authorize  him  to  sell  peti- 
tioner's portion  thereof,  that  is,  one  hundred  shares,  but 
to  direct  him  to  turn  the  same  over  to  petitioner. 

"Avers  that  there  are  no  debts  owing  by  said  estate 
requiring  the  sale  of  her  portion  of  said  estate,  but  if  so, 
she  stands  ready  to  pay  over  her  one-half  thereof. 

"The  order  of  February  17th,  referred  to  in  the  peti- 
tion, is  in  substance  that  on  the  petition  of  said  adminis- 
trator, requesting  an  order  directing  him  to  sell  two 
hundred  shares  of  the  capital  stock  of  the  City  National 
Bank  of  Denver,  and  upon  his  showing,  to  the  court's 
satisfaction,  that  it  will  be  necessary  so  to  do,  in  order  to 
pay  the  debts  allowed  against  the  estate,  as  well  as  the 
legacies  in  the  wiU  of  the  decedent  mentioned,  it  was 
therefore  ordered  that  he  be  allowed  to  sell  the  same  at 
private  sale  for  the  best  price  obtainable,  and  report  to 
the  court.  The  bill  of  exceptions  further  states  that  the 
administrator  (plaintiff  in  error)  appeared  by  counsel  and 
resisted  the  granting  of  the  order  sought  by  the  aforesaid 
petition  of  the  defendant  in  error,  and  on  the  hearing  it  ap- 
peared, and  the  court  so  found,  that  the  deceased,  Fmnk 
Palmer,  died  testate,  leaving  a  will  by  which,  after  provid- 
ing for  the  payment  of  debts,  etc.,  he  bequeathed  to  his 
vndow  (the  defendant  in  error)  property  to  the  amount  of 
$32,500;  made  also  bequests  of  specific  legacies  to  several 
parties,  amounting  in  the  aggregate  to  about  $10,000,  and 
the  balance  of  his  estate  he  bequeathed  to  his  brothers, 
Chester  W.  and  Joseph  Palmer,  and  that  the  estate  was 
inventoried  at  $80,000. 

"Further,  that  the  widow  had  renounced  under  the 
will  and  elected  to  take  under  the  statute;  that  the  estate 
was  not  fully  administered;  that  beside  the  legacies,  there 
remained  unpaid  debts  to  the  amount  of  about  $5,000 
already  allowed;  that  there  was  a  claim  of  about  $8,000 
preferred  by  the  widow  (defendant  in  error),  disallowed 
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in  the  county  court,  but  still  pending  and  undetermined 
in  the  supreme  court,  with  probable  expenses  of  adminis- 
tration amounting  to  about  $1,000,  and  that  these  debts 
could  not  be  paid  without  a  sale  of  part  of  this  property. 

'^  It  further  appeared  that,  after  turning  over  half  the 
stock,  as  prayed  for  in  the  petition,  the  other  half  of  the 
personal  estate  would  be  sufficient  to  pay  the  debts 
allowed  and  the  expenses  of  administration,  and  that  if 
the  widow  (defendant  in  error)  was  allowed  one-half  of 
the  whole  estate,  real  and  pei'sonal,  of  the  deceased,  with- 
out charging  any  portion  of  the  debts  or  expenses  against 
her  half,  and  all  the  debts,  legacies  and  expenses  were 
paid  out  of  the  other  half  of  the  real  and  personal  estate 
of  the  deceased,  such  half  would  be  entirely  adequate 
therefor. 

^^It  further  appeared  that  the  said  residuary  legatees 
were  residents  of  the  state  of  New  York,  and  were  not 
before  the  court  in  this  proceeding.  On  this  state  of 
facts,  the  petitioner  (defendant  in  error)  claimed  that  she 
took  half  of  the  entire  estate  of  the  deceased  under  Ute 
statute,  free  and  clear  of  all  debts  and  claims  against  said 
estate  and  expenses  of  administration,  and  that  all  claima 
allowed,  or  to  be  allowed,  against  the  estate,  and  all  ex- 
penses of  administration,  should  be  borne  by  and  paid  out 
of  the  other  half  of  the  estate,  and  consequently  she  was 
entitled  to  have  half  of  this  stock  turned  over  to  her. 

''  The  administrator  contended  that  the  widow  cordd 
only  be  entitled  to  half  the  estate  after  payment  of  debts, 
etc.,  and  as  this  personalty  would  be  required  to  pay 
claims,  debts,  etc.,  no  order  to  turn  over  to  the  widow 
should  be  made;  also,  that  the  residuary  legatees,  bdng 
vitally  interested  in  this  order  ^ked  for,  the  same  should 
in  no  event  be  made,  except  in  a  proceeding  t<>  which 
they  were  parties,  or  on  final  distribution  of  the  estate.'' 

The  bill  of  exceptions  further  states  that  the  court 
found  in  favor  of  the  petitioner,  directed  that  only  one 
hundred  shares  of  the  stock  should  be  sold,  and  that  the 
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other  one  hundred  shares  should  be  turned  over  to  the 
widow  as  her  absolute  property,  and  that  no  part  of 
the  debts  or  claims  against  the  estate  should  be  paid  by 
or  charged  against  her,  to  which  finding  and  order  the 
plaintiff  in  error  duly  excepted,  etc.  The  formal  order  of 
court,  already  referred  to,  finds  that,  upon  the  widow's  re- 
nouncing the  provisions  of  the  will,  she  then  became  en- 
titled to  one-haJf  the  whole  estate,  real  and  personal,  under 
sec.  5,  ch.  64,  p.  614,  General  Laws  of  Colorado.  Then 
follows  copy  of  will  and  election  of  widow  to  take  under 
statute  instead  of  under  the  will,  a  certified  copy  of  which 
was  made  part  of  the  record  by  stipulation. 

The  question  of  practice  referred  to  in  tiiie  opinion  of 
the  court  was  *^  whether  or  not  the  county  court,  sitting 
M  a  court  of  probate,  before  the  final  settlement  of  an 
estate,  while  debts  remain  unpaid,  and  the  condition  of 
the  estate  is  uncertain,  should,  upon  an  ex  parte  applica- 
tion, without  notice  to  heirs,  devisees,  etc.,  make  an  order 
for  distribution,  and  settle  by  its  order  important  ques- 
tions affecting  the  rights  of  such  heirs,  devisees,  etc., 
without  having  the  parties  materially  interested  brought 
before  the  court." 

Messrs.  Benedict  and  Phelps,  for  plaintiff  in  error. 
Messrs.  Chables  and  Dillon,  for  defendant  in  error. 

Stone,  J.  Where  under  the  statute  a  widow  renounces 
the  will  of  her  deceased  husband,  and  elects  to  take  one- 
half  of  the  whole  estate  of  the  deceased,  is  she  entitled 
to  such  moiety  cleai*  of  the  debts  of  the  deceased,  or  does 
she  take  only  the  half  of  the  estate  remaining  discharged 
of  the  debts  ? 

This  is  the  principal  question  raised  in  this  case,  and 
which  involves  merely  the  meaning  of  a  statute  that  does 
not  appear  to  be  so  obscure  as  to  be  regarded  of  doubtful 
import. 
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Section  5  of  the  act  relating  to  the  property  rights  of 
married  women  (General  Laws,  sec.  1751)  is  as  follows: 

*^  In  case  any  married  man  shall  hereafter  deprive  his 
wife  of  over  one-half  his  property  by  wiD,  it  shall  be 
optional  with  such  married  woman,  after  the  death  of  her 
husband,  to  accept  the  conditions  of  such  will,  or  one- 
half  of  his  whole  estate,  both  real  and  personal'' 

On  behalf  of  the  defendant  in  error,  it  is  contended 
that  this  statute  containii^  no  words  expressly  subjecting 
such  widow's  half  to  the  debts  of  the  estate,  was  enacted 
and  intended  to  confer  a  right  upon  the  wife  in  lieu  of 
dower,  and  inasmuch  as  the  dower  right  which  formerly 
existed  was  not  subject  to  the  debts  of  the  deceased  hus- 
band, the  widow,  since  dower  has  been  abolished,  takes 
under  this  statute  one-half  the  whole  estate  exempt  from 
liabilities  in  like  manner  as  though  such  portion  were 
assigned  as  dower. 

We  do  not  think  this  contention  of  counsel  is  well 
founded. 

The  law  in  question  has  been  upon  our  statute  books 
over  twenty  years.  It  was  enacted  in  1861,  cotempora- 
neously  with  the  old  dower  law,  both  acts  being  approved 
the  same  day,  and  the  two  existed  side  by  side  for  seven 
years,  so  that  it  cannot  well  be  said  that  the  one  was  en- 
acted in  lieu  of  the  other.  The  dower  act,  which  bore 
little  resemblance  in  character  to  common  law  dower, 
was  repealed  altogether  by  the  revision  of  1868.  The 
statute  involved  in  this  case  has  no  relation  to  dower. 

In  the  Revised  Statutes  and  in  the  General  Laws  it  is 
published  under  the  the  title  "Married  Women;"  but  as 
adopted  the  act  is  entitled  "  An  act  to  protect  the  rights 
of  married  women."  The  proper  meaning  of  the  statute, 
touching  the  point  in  controversy,  must  be  deduced  from  a 
consideration  of  the  whole  law  bearing  upon  the  subject — 
the  married  woman's  act,  the  statute  of  descents  and  dis- 
tributions, and  the  chapter  on  wills  and  the  administra- 
tion of  estates.    The  statute  of  descents  and  distributions 
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provides  for  an  allowance  to  the  widow  of  certain  specific 
articles  of  personal  property,  or  money  equal  to  the  value 
of  such  property,  which  portion  of  the  estate  is  set  apart 
to  her,  and  is  expressly  declared  by  the  statute  to  be  in 
no  case  subject  to  the  debts  of  the  deceased.  In  addition 
to  this,  under  the  statutory  rule  of  descent,  the  widow  of 
a  husband  dying  intestate,  where  there  ai*e  children,  is  en- 
titled to  one-half  and  the  children  to  the  other  half  of 
the  whole  estate,  subject  to  the  debts  of  the  deceased. 
From  a  consideration  of  these  provisions  together  with 
those  relating  to  the  administration  of  estates,  it  is  clear 
that  section  6  of  the  married  woman's  act  was  intended 
simply  to  prevent  the  husband,  by  will,  from  providing 
any  less  for  his  surviving  wife  than  the  law  of  descent 
provided  for  her.  When  she  renounces  the  will,  she 
takes  half  the  estate  upon  the  same  footing  as  the  children 
take  the  other  half;  upon  the  same  footing  as  both  take 
if  there  is  no  will. 

If  she  elects  to  take  under  the  will,  it  wiU  not  be  pre- 
tended that  her  legacy  is  exempt  from  the  debts  of  the 
testator;  and  upon  renouncing  the  will,  she  takes  her  legal 
moiety,  not  as  dower,  nor  in  lieu  of  dower,  but  in  lieu 
of  the  provisions  of  the  will,  and  impliedly  subject  to  the 
same  liabilities  respecting  the  debts  of  the  deceased. 

In  short,  the  evident  and  sole  object  and  intent  of  the 
section  in  question  plainly  is  to  provide  that  the  widow, 
after  the  decease  of  her  husband,  shall  be  placed  in  no 
worse  condition  by  his  will  than  if  he  had  died  intestate. 

XJpan  this  view  of  the  law,  we  must  hold  that  the  court 
below  eiTed  in  decreeing  that  the  defendant  in  error  was, 
upon  her  renunciation  of  the  will,  entitled  to  one-half  of 
all  the  estate  as  her  absolute  property,  free  and  clear  of 
all  debts  and  claims  against  the  estate. 

As  to  the  question  of  practice  raised  by  plaintiff  in 

error,  there  does  not  seem  to  be  much  of  a  question  left  to 

determine,  under  our  conclusions  upon  the  main  question. 

So  far  as  the  question  relates  to  notice,  we  think  the 
Vol.  VI— 11 
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proceedings  m  this  case  call  for  the  application  of  ni>- 
other  rule  than  the  general  one  which  pervades  the  whole 
field  of  jurisprudence, — that  all  persons  whose  rights 
are  to  be  affected  by  an  order,  judgment  or  decree  of  a 
court  are  entitled  to  notice,  actual  or  constructive,  of 
the  pendency  of  the  proceedings  against  them.  Longy 
Adm%  V.  Thompson,  «0  111.  29. 

The  decree  and  order  of  the  court  below  touching  the^ 
matter  in  controversy  is  reversed,  and  the  cause  remanded 
for  further  proceedings  in  conformity  herewith. 

Reversed. 


6  lea) 
\\  J»J  BeRDELL  ET  AL.  v.  BiSSELL  ET  AL. 

13  aoe)    1.  Pttitiee  are  alw&ys  at  liberty  to  oompromise  and  settle  matters  of  dl»- 
11   386  pute.    When  such  a  settlement  is  clearly  ascertained  to  have  been 

^  ^^1  fairly  made,  courts  will  not  disturb  it. 

j8  8g4|     2.  At  common  law  accord  and  satisfaction  might  be  given  in  evidence 
under  the  general  issue,  but  under  the  code  practice  there   i^  no^ 
general  issue. 
8.  If  a  defendant  desires  to  rely  upon  aa  accord  and  satisfaction  he  must- 
set  it  up  as  a  defense  in  his  answer. 

4.  Where  the  record  discloses  that  a  fact,  though  not  presented  by  the 

pleadings,  is  treated  as  in  issue,  and  evidence  introduced  touching 
it,  without  objection,  and  it  is  submitted  to  tiie  jury,  this  oout' 
will  treat  the  objection  to  the  pleadings  as  having  been  waived, 
and  will  examine  the  defense  as  though  it  had  been  specially  pleaded. 

5.  Where  a  party  makes  an  offer  of  a  certain  sum  to  settle  a  claim, 

^idien  the  sum  in  controversy  lis  open  and  unlfqoi<Htted,  and  8tfiMAe» 
to  his  offer  the  condition  that  the  same,  if  taken,  must  be  reoetved 
in  full  or  in  satisfaction  of  the  claim,  and  the  other  party  reoeives- 
the  money,  he  takes  it  subject  to  the  condition,  and  it  will  operate 
as  a  fuU  accord  and  satisfaction. 

6.  Where  the  evidence  is  conflicting,  and  the  question  is  fairly  and  pi^op- 

erly  submftted  to  the  jury,  the  verdiot  will  not  be  difttorbed; 

Appeal  from  District  Court  of  Lake  County. 

The  facts  are  sufficiently  stated  in  the  c^inion.    The 
plaintiffs,  appellees,  had  a  tefdict  and  jodgmeat  fo^ 

$4,000. 
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Messrs.  Markham,  Patterson,  Thomas  and  Camp- 
bell and  Mr.  Hugh  Butler,  for  appellants. 

Mr.  D.  P.  Dyer  and  Mr.  L.  C.  Eockwell,  with 
Messrs.  J.  B.  Bissell,  J.  Y.  Marshall  and  Chas.  Cav- 
ender,  for  appellees. 

Elbert,  C.  J.  There  can  be  no  question  of  the  fact  that 
the  appellants  Berdell  and  Witherell,  defendants  below, 
acted  as  the  agents  of  the  appellees  in  the  purchase  from 
Borden  of  his  half  interest  in  the  New  Discovery  mine, 
nor  of  the  law,  that  as  agents,  having  taken  the  title  to 
the  half  interest  in  their  own  names;  they  held  the  same 
in  trust  for  the  appellees. 

Their  claim  to  retain  a  sixteenth  interest  in  the  property^ 
and  their  refusal  to  convey  to  the  appellees  more  than 
seven-sixteenths,  were  gross  and  flagrant  violations  of 
their  duty  as  agents,  and  upon  a  proper  bill  a  court  of 
equity  would  have  decreed  the  conveyance  of  the  entire 
property  to  the  appellees,  and  during  the  pendency  of  the 
action  have  restrained  a  conveyance  to  amyone  else. 

A  party,  however,  instead  of  appealing  to  the  courts 
for  redress,  is  alwayis  at  Uberty  to  compromise  and  settle 
matters  of  dispute.  When  such  a  settlement  is  cleariy 
ascertained  to  have  been  fairly  made,  courts  will  not  dis- 
turb it,  no  matter  how  plain  and  indisputable  the  right  to 
redress  originally  may  have  been. 

It  is  contended  by  the  appellants  in  this  case  that  there 
was  a  controversy  touching  the  purchase  mentioned,  and 
that  they  delivered,  and  the  appellees  accepted,  a  convey- 
ance of  seven-sixteenths  of  the  mine  in  full  satisfaction 
and  settlement  of  their  claim  to  the  one-half  interest 
purchased. 

While  the  record  is  voluminous,  the  controversy  is  vir- 
tually narrowed  to  the  one  question:  was  there  such  a 
settlement  ? 

The  point  is  made  by  the  appellees  that  this  issue  is  not 
presented  by  the  pleadings. 
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The  complaint  alleges  the  purchase  of  the  property  by 
the  appellants  as  agents  of  the  appellees;  that  they  held 
the  title  in  trust  for  the  appellees;  that  they  refused  to 
convey  the  one-sixteenth  interest,  and  sold  the  same,  and 
seek  to  recover  the 'proceeds  of  the  sale  as  for  money 
had  and  received  to  their  use,  etc. 

The  answer  admits  the  purchase,  but  denies  the  agency 
trust,  and  any  indebtedness. 

These  are  the  only  issues  presented  by  the  pleadings, 
and  on  the  evidence  they  were  rightfully  found  for  the 
appellees. 

At  common  law  an  accord  and  satisfaction  might  be 
given  in  evidence  uiider  the  general  issue  in  assumpsit 
and  in  actions  on  the  case,  but  under  the  code  practice 
there  is  no  general  issue. 

If  the  defendants  intended  to  rely  upon  an  accord  and 
satisfaction,  they  should  have  set  it  up  as  a  defense  in 
their  answer. 

Notwithstanding,  however,  no  such  issue  was  presented 
by  the  pleadings,  the  record  discloses  the  fact  that  the 
alleged  settlement  was  treated  as  an  issue  in  the  case; 
evidence  was  introduced  touching  it  without  objection, 
and  it  was  submitted  to  the  jury  by  the  instructions 
asked  by  the  plaintiffs. 

In  view  of  these  facts,  we  treat  the  objection  to  the 
pleadings  as  having  been  waived,  and  examine  the  defense 
as  though  it  had  been  specially  pleaded. 

At  common  law  the  repUcation  to  a  plea  of  accord  and 
satisfaction  protested  the  delivery  of  the  thing  and  trav- 
ersed the  acceptance  of  it  in  satisfaction.  This  is  prac- 
tically the  issue  here. 

The  appellees  admit  the  delivery  by  the  appellants  of  a 
deed  for  seven-sixteenths  of  the  mine,  but  deny  that  it 
was  in  full  satisfaction  and  settlement  of  their  claim. 

Trimble  testifies,  in  substance,  that  at  the  time  of  the 
alleged  settlement,  he  stated  to  the  appellants  that  he 
would  receive  the  deed  for  the  seven-sixteenths  and  leave 
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the  matter  of  the  other  sixteenth  for  future  adjustment, 
and  that  the  deed  was  delivered  and  accepted  upon  this 
understanding. 

If  such  was  the  fact,  then  there  was  no  settlement  of 
the  matter  in  dispute,  namely,  the  sixteenth  interest  re- 
tained, but  merely  a  closing  up  of  the  transaction  so 
far  as  it  was  undisputed. 

The  appellants  were  at  liberty  to  either  accept  or  reject 
this  proposition.  If  they  accepted  it,  there  was  no  settle- 
ment; if,  on  the  other  hand,  they  rejected  it,  and  insisted 
that  the  deUvery  of  the  deed  was  upon  the  condition  that 
it  should  be  in  full  settlement,  and  the  appellees  accepted 
it,  the  acceptance  operated  as  an  accord  and  satisfaction,  I 
notwithstanding  their  protest  to  the  contrary.  "  When  a 
party  makes  an  offer  of  a  certain  sum  to  settle  a  claim, 
when  the  sum  in  controversy  is  open  and  unliquidated, 
and  attaches  to  his  offer  the  condition  that  the  same,  if 
taken  at  all,  must  be  received  in  full  or  in  satisfaction  of 
the  claim  in  dispute,  and  the  other  party  receives  the 
money,  he  takes  it  subject  to  the  condition  attached  to  it, 
and  it  will  operate  as  a  full  accord  and  satisfaction,  even 
though  the  party,  at  the  time  of  receiving  the  money,  de- 
clare that  he  will  not  receive  it  in  that  manner,  but  only 
in  part  satisfaction  of  his  debt  so  far  as  it  will  extend." 
McDanzelsv.  Bank,  etc.  29  Vt.  230;  Preston  v.  Orant,  34 
Vt.  201;  Bull  V.  Bully  43  Conn.  455;  Patten  v.  Dougkiss, 
44  CSonn.  541. 

That  the  appellants  deUvered  the  deed  upon  the  condi- 
tion that  it  should  be  in  full  satisfaction,  does  not  appear 
by  any  very  satisfactory  evidence. 

The  appellants  do  not  testify  that  it  was  definitely  so 
expressed,  but  say  that  it  was  so  understood. 

The  evidence  upon  the  part  of  the  plaintiffs  goes  to 
prove  the  contrary.  The  evidence  being  conflicting,  it 
was  for  the  jury  to  say  whether  the  deUvery  and  accept- 
ance of  the  deed  was  or  was  not  upon  the  condition  that 
it  should  be  in  full  satisfaction  of  the  claim  of  the  ap- 
pellees, and  this  issue  they  found  for  the  appellees. 
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The  £act  upoa  which  so  much  stress  is  laid,  that  tiie  ap- 
pellaiits  at  the  time  of  the  delivery  of  the  deed  insisted 
upon  the  surrender  of  their  notes  payable  to  Borden,  and 
then  in  the  possession  of  the  appellees,  is  not  regarded  as 
raising  a  presumption  of  a  settlement  in  full;  certainly 
not  any  conclusiye  presumption.  The  notes  did  not  sus- 
tain any  such  relation  to  the  matter  in  dispute  as  would 
involve  such  a  result.  A  presumption  of  settlement  of 
indebtedness  arises  from  a  surrender  of  the  evidence  of 
the  indebtedness,  but  the  notes  here  did  not  represent 
any  indebtedness  between  the  appellant^  and  appellees. 
The  action  is  not  for  a  bakmce  due  on  the  surrendered 
notes,  nor  do  we  see  that  the  appellees  bad  any  right  of 
action  on  them.  They  had  taken  them  up  in  aooordanoe 
witii  their  agreement  to  do  so,  thus  completing  the  pay- 
ment of  the  purchase  money.  The  appellees  did  not  de- 
mand to  be  reimbursed  their  purchase  money  or  any 
porticm  of  it,  but  claimed  a  conveyance  of  the  one- 
sixteentii  interest  in  dispute.  How,  then,  did  the  surren- 
der of  the  notes  affect  this  claim,  in  nowise  dep^ident 
upon  them  or  evidenced  by  them?  The  appellees  did  not 
dispute  their  obligation  to  pay  the  purchase  money,  and 
ttie  surrender  of  the  notes  was  in  perfect  harmony  with 
the  theory  that  the  transaction  was  closed  only  so  far  as 
it  was  undisputed. 

In  any  view,  whatever  implication  could  arise  from  a 
sun-ender  of  the  notes,  of  an  accord  and  satisfaction,  it 
was  competent  for  the  appellees  to  rebut  it  by  evid^ice 
e^wing  a  different  understanding.  If  credence  was 
givne  to  the  testimony  of  Trimble,  it  clearly  rebutted 
any  such  implication. 

As  we  said  before,  the  evidence  touching  the  conditions 
of  the  delivery  and  acceptance  of  the  deed  was  conflict- 
ing. The  question  having  been  properly  and  fairly  sub- 
mitted to  the  jury,  and  they  having  found  for  the 
appellees,  there  is  no  ground  for  disturbing  the  verdict. 

The  judgment  of  the  court  below  is  affirmed  with  costs. 

Affirmed. 
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Wehlb  v.  Kebbs. 

1.  While  a  writ  of  error  will  only  lie  to  a  flou^l  judgneni,  it  neverthe- 

less brings  up  the  whole  record  for  review;  and  if  there  be  found 
substantial  errors  apparent  upon  the  face  of  it,  ox>erating  to  the  lA-  |«i8a  389 
jury  of  the  plaintiff  in  error,  this  court  has  power  to  corrQct  them 
by  modifying  or  reversing  the  judgment. 

2.  In  attachment  the  rulings  of  the  trial  court  upon  an  ]S8uex>f  tDaveree 

are  reviewable  for  either  party  upon  appeal  or  errgr. 
8.  That  an  issue  of  traverse  was  disposed  of  after  judgment  upon  the 

debt  may  not  deprive  the  plaintiff  in  error  of  the  right  of  review; 

tiiie  statutory  order  of  proceeding  may  be  reversed. 
4  A  material  aU^gatiom  in  an  affidavit  in  attachment  must  be  taken  io 

be  true  unlesp  deniedl 

Error  to  District  Court  of  Arapahoe  Cotmty. 
The  case  is  stated  in  the  opinion. 
Messes.  Stallcup  ap^  Luthb,  for  plaiatjiff  in  error. 
Messro.  Jaoobson  and  Dssoksr,  £or  defendant  in  error. 

Beck,  J.  The  writ  of  ^rro^  is  to  a  judgpieQt  of  the 
district  court  in  an  action  upon  a  bill  of  excl^ange. 

Upon  the  same  day  on  which  the  Qompl^nt  was  filed 
imd  summons  issued,  an  attaq^ment  in  aid  was  sued  out 
ijx  manner  provided  by  the  Civil  Code,  and  levied  upon  ^ 
stock  of  tobacco  and  cigars  belonging  to  pla^ntirff  in,error. 
]3ie  appeared  md  depmrred  to  the  con^plaint,  a^id  tl^e  de- 
murrer being  overruled,  and  f^ng  tp  answer  to  the 
merits  in  obedience  to  a  rule  entered  against  him^  judg- 
ment nU  dicit  was  rendered  for  the  plaintiff  b^low  for 
tbe  amount  of  his  demand.  Pripr  to  jvi4gi^6i<^t,  how- 
ever, the  defendant  filed  an  affidavit  traversing  the  mat- 
ters alleged  in  the  affidavit  upon  which  Ijhe  attachment 
was  based,  but  this  issue  was  not  disposed  of  until  after 
the  entry  of  judgment  upon  the  complaint. 

Upon  the  day  assigned  for  the  trial  of  the  issue  of 
traverse,  an  order  was  entered  sustaining  the  attachpi^nt 
and  for  execution  to  be  levied  upon  the  property  attached. 
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The  only  errors  assigned  are  to  the  latter  ruling  sus- 
taining the  attachment  and  awarding  execution  against 
the  property  attached. 

It  is  objected  by  counsel  for  defendant  in  error,  that 
this  ruling  is  not  reviewable  upon  error,  for  the  reason 
that  this  branch  of  the  case  is  a  mere  auxiliary  proceed- 
ing, upon  which  neither  the  main  action  or  the  final  judg- 
ment in  any  manner  depends,  and  that  the  final  judgment 
in  such  cases  is  pi'ecisely  the  same,  whether  the  attach- 
ment be  dissolved  or  not.  In  support  of  these  propositions 
counsel  cite  the  case  of  Allender  v.  Fritz,  24  Cal.  447, 
which  is  the  only  authority  upon  the  point  to  which  we 
are  referred.  The  case  cited  was  an  appeal  from  an  ordey 
refusing  to  dissolve  an  attachment  and  from  the  final 
judgment.  The  court  held  that  the  order  was  not  ap- 
pealable; also,  that  it  could  not  be  reviewed  on  an  appeal 
from  the  judgment,  for  the  reason  that  the  code  provided 
that  on  an  appeal  from  a  judgment  the  court  -could  only 
"review  an  intermediate  order  involving  the  merits  and 
necessarily  affecting  the  Judgment."  As  the  court  viewed 
the  question,  this  order  neither  involved  the  merits  nor 
affected  the  judgment. 

We  are  disposed  to  hold  that  the  rule  announced  is  not 
applicable  to  the  practice  in  this  court  upon  writs  of  error. 
It  is  true  a  writ  of  error  will  only  lie  to  a  final  judgment, 
but  it  brings  up  for  review  the  whole  record;  and  if  there 
be  found  substantial  errors  apparent  upon  the  face  of  it, 
operating  to  the  injury  of  the  plaintiff  in  en*or,  the  court 
has  power  to  correct  them  by  reversing  or  modifying  the 
judgment.  Powell  on  Appellate  Proceedings,  pp.  105, 
115,  262. 

There  may  be  a  partial  reversal,  and  the  court  may 
either  give  such  judgment  as  the  court  below  should  have 
given,  or  may  remand  the  cause  for  further  proceedings. 
Laws  1879,  p.  227. 

It  is  said  that  "a  writ  of  error  is  an  original  writ,  and 
lies  where  a  party  is  aggrieved  by  an  error  in  the  f  ounda* 
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tion,  proceeding,  judgment  or  execution  of  a  suit  in  a 
court  of  record."    Tidd's  Pr.  vol.  2,  p.  1134. 

In  the  state  of  Illinois,  where  the  practice  in  attach- 
ment cases  and  upon  appeals  and  writs  of  error  is  very 
similar  to  our  own,  the  rulings  of  the  trial  court  upon  an 
issue  of  traverse  appear  to  be  reviewable  for  either  party, 
plaintiff  or  defendant,  both  upon  appeal  and  writ  of  error. 
Schwabacker  v.  Rush  et  al.  81  lU.  310;  Schulenberg  v. 
FanveUetcU.  84111.  400;  Wasscm  v.  Cone,  86  lU.  46. 

A  suit  of  this  kind  is  prosecuted  with  a  double  purpose 
in  view,  one  being  to  obtain  a  judgment  for  the  debt,  the 
other  to  have  such  judgment  operate  as  a  lien  upon  the 
property  attached.  There  are  two  branches  to  the  proceed- 
ing, but  they  constitute  only  one  case  in  court;  and  if  the 
order  of  proceeding  indicated  by  the  statute  is  pursued,  the 
final  judgment  comprehends  the  determination  of  both 
branches  of  the  case.  If  the  attachment  is  sustained, 
there  is  an  award  of  execution  against  the  property  at- 
tached, and  the  effect  of  the  judgment  is  to  give  a  lien 
upon  such  property  from  the  date  of  seizure  upon  the 
attachment  writ. 

But  if  the  attachment  be  dissolved,  only  a  general  exe- 
cution is  awarded  upon  the  judgment,  and  no  lien  is 
created  upon  goods  and  chattels  until  the  execution  is 
issued  and  delivered  to  the  sheriff. 

Whether  the  plaintiff  is  entitled  to  such  lien  is  a  mate- 
rial issue  in  the  case,  which  certainly  affects  the  substan- 
tial lights  of  the  parties,  and  affects  the  judgment  a& 
well. 

Should  the  traverse  be  sustained  and  the  attachment 
dissolved  by  an  erroneous  ruling  of  the  court,  the  plaint- 
iff is  deprived  of  the  security  for  his  debt  which  the 
law  awarded  him. 

The  judgment  which  he  obtains  has  not  the  effect  of 
the  judgment  to  which  he  is  entitled.  The  error  is  preju- 
dicial to  his  rights  and  may  occasion  the  loss  of  hia 
whole  demand. 
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On  thd  other  h^a^  if  the  ienor  oocurs  ia  the  plaintiff's 
favor,  and  the  court  refuses  to  dia^olve  an  attachment 
sued  out  in  a  case  not  warraaited  by  the  facts,  the  error  is 
equally  prejudicial  to  the  rights  of.  the  dc^eudant. 

Suppose  a  stoc]c  of  n^tcha^adise  to  be  sei^d  and  held 
in  the  custody  of  the  sheriff,  upon  trial  of  the  isaiiie  of 
tn^averse,  if  the  attachmcmt  ^aa  jwjp^yi4enitly  israed^ 
the  defendant  is  entitled  to  a  return  of  his  goods  dis- 
charged of  the  lien,  and  has  the  right  to  Qoptiauie  I3J3 
trade  until  juclgo^^nt  upon  the  demaiiid  g^edupw^^d 
levy  of  execution. 

Li  another  cikse  the  eiror  in  dissolving  or  in  fouling  to 
dissolve  an  attachment  is  dearly  jurisdictional  Section  9^ 
Laws  1879,  p.  219,  provides  that  if  tbe  ^ttachi^ent  is  dia- 
solved,  and  the  debt  for  which  the  action  is  brought  is 
not  due,  the  action  shall  be  dismissed.  Whether  the  Qi3X)r, 
tiberef ore,  he  in  dissolviiig,  qr  in  the  ijefusal  to  dissolve, 
it  is  necessarily  fatal  to  the  judgment  in  su<^  case. 

In  the  case  at  bv,  as  stated,  the  issue  of  ti^ave^se  was 
disponed  of  afier  entry  of  judgment  upon  the  debt.  If 
it  could  be  held  that  the  ruling  upon  thjis  iss^  was  erro- 
neous, we  apprehend  t^  plaintiff  in  error  would  not  be 
deprived  of  the  rjght  of  review  by  res^son  {d  the  order  of 
proceeding.  The  same  judgment,  in  effect,  was  rendered 
as  if  the  statutory  order  of  proceeding  had  been  observed. 
Schvlmberg  v.  FarweUf  supra,  is  an  authority  for  revers- 
ing the  order  of  tri^l  of  these  issues. 

But' there  was  no  error  in  the  ruling  con^lained  of. 
There  was  a  palpable  defect  in  the  affidavit  of  travetse, 
and  the  plaintiff  having  moved  for  judgment,  and  no  ap- 
plication to  amend  the  defendant's  affidavit  being  inter- 
posed, the  court  properly  directed  the  order  to  be  entered, 
sustaining  the  attachment  and  awarding  execution  against 
the  property  attached. 

The  ground  of  the  ruling  was  that  the  allegation  in  the 
attachment  affidavit,  that  defendant  ^^i$  about  to  fraud- 
ulently conceal  or  remove  or  dispose  of  his  prop^y  or 
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^ffeetSy  so  as  to  hinder  or  d«tej  hk  creditopSy"  "waa  not 
traveEsed  by  the  deffendant's  affidavit. 

The  latter  alj^davit  was  filed  six  days  subsequeat  to  the 
filing  of  the  attaobment  affidavit,  and  the  trav^ise  of 
the  afoiresaid  allegation  is  in.  the  following  words:  ^'  It  is 
not  true  that  defendant  ever  did  or  has  fraudulently  con- 
cealed or  removed  or  disposed  of,  or  is  about  to  f i^aud- 
ulently  conceal  or  remove  or  dispose  of  his  property,  so 
as  to  hinder  or  delay  his  creditors. '' 

This  affidavit  does  not  deny  that  the  defendant  was 
about  to  peipetrate  this  fraud  six  days  before,  whi^i  tiie 
attachment  was  sued  out. 

We  find  no  error  in  the  rec(»d.  1^  ju^gm^iit  will  be 
affirmed. 


FlLMO^  V.  BuSStSJUL. 

h  Under  the  code,  the  aervioe  of  muBMEkooB  upcm  an  infant  over  tiie 
age  of  fourteen  yeaxa,  but  not  upon  the  goardion,  no  gnaniian  ad 
litem  being  appointed,  but  the  record  recituig  that  the  infant  de- 
fendant appeared  by  his  next  friend  as  well  as  by  attcimey,  held 
sufficient  service,  and  the  appearance  authorised. 

S.  When  it  is  necessary  to  appoint  a  guardian  ad  litem  for  a  minor  over 
fourteen  years  of  age,  the  aoinor,  or  some  one  in  his  b^ialf ,  must 
apply  for  the  appointment  within  tep  days  after  service.  It  would 
seem  that  the  court  is  authorized  to  appoint  on  application  only 
when  the  minor  is  fourteen  yean  of  age. 

3.  Whmi  full  opportunity  is  given  to  set  aside  a  default  for  irregularity, 
it  must  be  presumed  the  court  below  offered  ample  protection  to 
the  rights  of  the  defendant  under  the  law. 

Error  to  District  CouH  of  ArapgLhoe  County. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Mr.  J.  F.  Welborn  and  Messrs.  France  &  Boqebs,  for 
plaintiff  in  error. 

Messrs.  Browne  and  Putnam,  for  defendant  in  error. 
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Stone,  J.  The  defendant  in  error,  Russell,  was  plaint- 
iflf  in  the  suit  below.  The  first  count  in  the  complaint 
alleges  an  indebtedness  for  necessaries  upon  an  account 
stated  between  plaintiff  and  defendant,  by  and  through 
the  guardian  of  the  defendant,  Filmore,  and  avers  that 
one  Patterson  is  the  legal  guardian  of  said  defendant. 

The  second  count  charges  the  indebtedness  for  tuition^ 
books,  boarding,  etc.,  at  defendant's  request,  and  at  the 
request  of  his  legal  guardian. 

The  third  count  is  for  goods  sold  and  'delivered,  and  for 
money  paid  for  use  of  defendant  at  his  request  and  that 
of  such  guardian. 

Summons  was  served  upon  the  defendant  personally^ 
but  not  upon  the  guardian. 

The  defendant  appeared  by  J.  F.  Welborn,  his  attorney^ 
and  demurred  to  the  complaint  upon  the  grounds:  .First, 
that  it  does  not  state  the  place  where  the  contract  sued 
on  was  made.  Second,  that  it  shows  that  defendant  is  a 
minor  with  a  legal  guardian,  and  does  not  show  that  the 
contract  was  made  and  the  alleged  necessaries  furnished 
by  order  and  direction  of  the  probate  court. 

The  record  recites  that  afterwards  the  parties  appeared, 
the  plaintiff  by  S.  E.  Browne,  his  attorney,  and  the  defend- 
ant "by  J.  F.  Welborn,  his  next  friend  and  attorney." 
And  the  demurrer  coming  on  to  be  heard,  was  overruled. 

Thereupon,  afterwards,  no  plea  or  answer  having  been 
filed  by  defendant,  a  default  was  taken,  and  judgment 
entered  for  plaintiffs. 

Afterwards,  Welborn  appears  as  attorney  for  defendant, 
and  moves  to  vacate  the  judgment  for  the  reason  that  he, 
said  attorney,  "was  absent  from  the  state,  or  was  not 
notified  of  the  overruUng  of  the  demurrer;"  that 
the  defendant  "  is  a  minor  under  the  age  of  twenty-one 
years;"  that  no  guardian  was  appointed  by  the  court,  and 
that  defendant  has  a  good  defense  to  the  action.  The 
court  thereupon  ordered  that  affidavits  for  and  against 
the  motion  be  filed  by  the  respective  parties,  if  they  desired; 
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and  upon  a  hearing  of  the  motion,  the  same  was  denied. 
No  exceptions  appear  to  have  been  taken,  but  the  assign- 
ments are  predicated  upon  alleged  errors  appearing  by  the 
record  proper. 

The  questions  raised  by  these  assignments  are,  was  there 
proper  service,  no  service  being  made  upon  the  guardian 
of  the  infant  defendant;  and  was  there  sufiOlcient  appear- 
ance, no  guardian  ad  litem  being  appointed,  but  the  record 
reciting  that  the  defendant  appeared  by  his  next  friend 
as  well  as  by  attorney. 

Section  8  of  the  code  declares  that  ^^  where  an  infant 
is  a  party,  he  shall  appear  by  next  friend  of  his  own 
selection  or  by  guardian."  And  section  9  provides  that 
the  guardian  shall  be  appointed,  ^^upon  the  appUcation 
of  the  infant,  if  he  be  of  the  age  of  fourteen  years, "  and 
(where  defendant)  apply  within  ten  days  after  the  service 
of  the  summons,  ^'and,  if  under  fourteen,  or  neglects  so 
to  apply,  then  upon  the  apphcation  of  any  other  party  to 
the  action,  or  of  a  relative  or  friend  of  the  infant." 

Respecting  service  upon  parties  defendant,  section  37 
further  provides  that,  ^^if  the  suit  be  against  a  minor 
imder  the  age  of  fourteen  years,  service  shall  be  mad^  by 
delivering  a  copy  of  the  writ  to  such  minor  personally, 
and  also  to  his  or  her  father,  mother  or  guardian. "  *  *   * 

In  the  motion  to  vacate  the  judgment,  which  is  sworn 
to,  the  defendant  is  arverred  to  be  a  minor  ^^  under  the 
age  of  twenty-one  years. "  Upon  this  we  must  presume  he 
was  fourteen,  in  the  absence  of  anything  in  the  record 
to  show  that  he  was  of  a  less  age. 

He  therefore  had  a  right  to  choose  his  own  guardian, 
and  service  is  only  to  be  made  upon  him  alone.  Sec.  37, 
Code;  Oray  v.  Palmy  9  CaL  638.  This  disposes  of  the 
question  of  service,  when  the  infant  is  fourteen  years  of 
age. 

Ab  to  the  question  of  appearance,  we  have  seen  by 
reference  to  section  9  of  the  code,  that  where  necessary 
to  appoint  a  guardian  to  appear  and  defend,  the  minor,  if 
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fourteen,  must  make  his  sdeetkm  and  apply  for  such  ap- 
pointment within  ten  days  after  service;  or  if  he  neglects- 
so  to  apply,  the  court  may  s^point  upon  the  application 
of  another.  In  this  case  he  neglected  to  apply;  no  one 
else  applied  on  his  behalf,  and  it  would  seem  that  the 
court  is  authorized  to  appoint  only  upon  such  appUcation 
where  the  minor  is  fourteen  years  old. 

But  under  section  8  of  tlie  code,  such  defendant  msry 
also  appear  hjprochein  ami^  and  the  record  recites  that  he- 
did  so  appear. 

The  anthorifiies  cited  by  cocuMel  for  j^ntiff  in  error  in 
support  of  the  doctrine  thsd;  a  judgment  against  an  infant 
without  appointing  a  guardian  ctd  litem  is  erroneous  and 
Toidable,  lay  down  tiie  general  rule  which  applies  either 
in  the  absence  of  govemii^  statutes,  or  under  statutes 
differing  from  our  own.  In  respect  to  proceedings  by  or 
against  infants,  we  are  to  be  governed  by  our  statutory 
provisions,  so  far  as  they  prescribe  rules  of  procedure. 

Since  full  opportunity  was  given  the  defendant  to  show 
why  the  judgment  upon  default  should  be  set  aside  if 
irregolairly  entered,  it  must  be  presumed  that  the  court 
below  afforded  ample  protection  to  the  rights  of  the  de- 
fez^ant  under  the  law. 

For  these  i*ea0ons  we  conclude  that  the  service  was- 
piPOper  and  the  appearance  sufficient,  and  perceiving  na 
error  in  the  record,  the  judgment  is  accordingly  afiSrmed. 

AffirtmcL 
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1*  Bemfit  to  •  pvomfBor  is  not  eseeatul  to  a  valid  consideratioiu 

2.  If  a  benefit  accruee  to  him  who  makes  a  promise,  or  if  any 

loss  or  disadvantage  accrues  to  him  to  whom  it  is  made,  and 

iia  5^1  accrues  at  the  request  or  on  the  motibn  of  the  promisor,  although 

~^^~^-.  wfthoQt  benefit  to  the  Istter,  the  consideraBl&on  in  eith«r  oasa  is. 

P  1491  saOeittitto  sortain  an  action.. 

6    174 
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8.  A  motion  to  amend  an  answer  havh^  in  this  cas^  be^n  addressed  to 
the  sound  discretion  of  the  court,  nothing  short  of  a  plain  and  ar- 
bitrary abuse  of  right  would  justify  this  court  in  reversing  the 
ruling  of  the  court  below  in  denying  the  motion. 

4.  Where  an  allegation  in  the  complaint  is  denied  by  the  answer,  it  is 
error  to  instruct  the  jury  that  it  is  admitted.  But  when  the  evi- 
dence shows  that  the  fact  was  not  contested,  was  established  by 
the  evidence,  and  there  was  no  conflict  of  testimony,  Tield,  that  the 
error  did  not  prejudice. 

Appeal  from  District  Court  of  ArcgpaJioe  County. 

On  the  trial  of  this  cause  in  the  court  below  the  plaint- 
iff, to  maintain  the  issue  on  his  part,  produced  as  a 
witness: 

Timothy  Dyer,  who,  being  sworn,  testified: 

Am  one  of  the  defendants;  recollect  the  bond  executed 
by  O'Connor  as  principal,  and  myself  and  Murrin  3» 
sureties,  to  the  lodge.  The  bond  was  afterwards  deliv- 
ered up  to  us  by  McPhee.  , 

Q.  What  became  of  that  bond  ? 

A.  I  paid  McPhee  $880,  and  he  handed  me  the  bond 
and  I  destroyed  it. 

Plaintiff  moves  that  outside  of  the  statement  of  tbe 
destruction  o€  the  bond,  the  answer  be  stricken  out. 

Motion  allowed.    Defendants  except. 

Charles  D.  McPhee,  sworn: 

Am  the  plaintiff;  know  the  defendants  and  O'Connor. 
I  recollect  the  bond  executed  by  O'Connor  and  the  de- 
fendants; it  is  the  bond  Dyer  says  I  dehvered  to  him. 

The  conditions  of  the  bond  were,  as  I  recollect  them^ 
exactly  the  same  as  in  the  one  I  gave;  saw  the  bond  and 
read  it;  it  read  that  O'Connor  entered  into  a  contract 
-with  the  lodge  to  build  their  building,  and  for  the  per- 
formance of  that  work,  and  for  protecting  tlwm  harmless 
from  any  liability.    Dyer  and  Murrin  were  securities. 

In  September,  1876, 1  knew  O'Connor  was  insolvent. 
In  the  fall  of  1876^  I  had  a  talk  with  defendants  about 
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O'Connor's  inability  to  complete  the  building  and  pay  oflE 
the  liabiUties. 

Q.  Go  on  and  tell  what  they  said  about  the  inabihty  o£ 
O'Connor  to  meet  his  liabilities. 

Defendants  object.    Objection  overruled. 

Defendants  except. 

A.  September  14th  I  had  a  letter  from  O'Connor; 
went  to  Cheyenne,  met  O'Connor,  and  we  went  to  Dyer. 
Dyer  said,  as  they  were  on  the  bond,  and  O'Connor  owed 
us  more  than  all  the  rest  together,  this  money  had  best 
be  paid  to  us,  provided  we  could  release  him  and  Murrin 
from  the  bond.  He  said  Mr.  Nichols  had  already  filed  a 
lien  for  $420  for  work  done  on  this  building,  and  we  had 
a  claim  of  $2,200.  He  did  not  know  whether  the  iron 
and  glass  were  paid  for,  and  some  other  bills;  said  they 
would  rather  get  clear  of  the  bond,  and  would  pay  us 
this,  provided  they  could  get  oflf  it.  At  the  time  I  re- 
ceived the  bond,  about  half -past  6  in  the  evening, 
Dyer  told  me  to  wait  untU  after  supper,  and  Mm-rin 
would  be  in.  We  went  in  the  small  room  of  the  dining- 
room;  it  was  about  9  o'clock,  Saturday,  September  16th. 
I  tiimed  up  the  comer  of  the  table-cloth;  we  had  three 
chairs;  O'Connor,  Murrin  and  I  sat  down.  Dyer  asked 
me  for  the  bond,  and  I  said,  "  Here,  Mr.  Dyer,  here  is 
your  bond."  I  passed  the  bond  to  Dyer,  and  he  stepped 
out  of  the  room  into  the  bar-room,  and  came  in  with  the 
roll  of  bills.  He  sat  down  next  to  Murrin,  unfolded  the 
roll,  and  said,  "I  will  count  out  this  money,"  and  he 
counted  out  $880.  He  said,  "  McPhee,  I  never  received 
this  money  from  you,  I  received  it  from  O'Connor,  and  I 
shall  pay  it  over  to  O'Connor,  and  you  and  O'Connor  can 
fix  the  matter  up  the  best  you  know  how."  I  said,  "  Mr. 
Dyer,  that  is  not  the  condition  of  our  bond;  the  condi- 
tions agreed  upon  were  that  you  should  pay  me  this 
money,  and  Mr.  O'Connor  and  I  can  fix  our  own  receipt 
upstairs,"  and  with  this  Murrin  stepped  up  and  tapped 
O'Connor  on  the  shoulder;  Murrin  stepped  into  the  bar- 
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room,  followed  by  O'Connor.  O'Connor  had  the  money; 
Dyer  passed  it  into  his  hands;  I  was  getting  uneasy; 
Dyer  sat  there  probably  a  minute  or  two,  and  When  he 
^t  out  in  the  bar-room,  asked  me  if  I  was  not  going  to 
drink.  I  told  him  no,  I  did  not  feel  like  drinking.  I 
knew  it  was  a  trick,  still  I  got  nervous^  and  I  looked 
around  and  could  not  find  them.  Saw  Mr.  Currigan 
standing  there,  and  asked  him  which  way  they  went  out. 
He  said  he  would  find  them  for  me. .  About  3  o'clock  I 
found  the  four  of  them  together;  they  were  in  the  saloon 
next  to  Murrin's;  three  of  thism  drinking,  and  I  never 
saw  them  any  fuller.  I  asked  O'Connor  what  it  meanty 
and  he  said  they  were  only  playing  a  joke,  ted  sdid, 
-*'  You  need  not  fret,  it  wiU  be  aU  right."  I  said,  ''  I  take 
the  train  Monday  morning;  mV  wife  has  telegraphed  me 
io  return."  My  wife  was  liable  to  be  confined  any  mo- 
ment. My  bond  was  out.  I  was  out  $1, 820  before  that 
in  another  transaction;  was  out  with  O'Connoi^.  The 
whole  business  just  set  me  about  half  crazy.  Dyer  said^ 
"•'If  you  don't  go  home  and  shut  up  your  mouthy  I  will 
have  you  in  the  calaboose  in  five  minutes;"  I  saw  them 
before  this  for  ove^  an  hour — about  11  or  18  o'clock,  in 
the  yard  in  the  rear  of  Murrin's  place. 

Sunday  afternoon  I  went  into  Munin's  place  and  we 
were  talking;  I  wanted  to  know  about  this  matter;  had 
stayed  over  there;  this  joke  was  carried  too  far;  think 
Murriii  said  it  was  all  fun  in  the  first  place.  Murrin  said, 
"  There  is  a  building  that  O'Connor  put  up  for  me;"  and 
he  said  the  roof  lecdced  like  a  riddle,  and  had  cost  him 
^850  to  replace  it,  and  he  was  going  to  keep  that  much 
money.  I  had  an  undei'standing  with  O'Connor  that  if 
they  paid  me  the  $880  I  was  to  give  $80  of  it  back,  so 
that  it  was  really  $800  that  I  gave  O'Connor  credit  for. 

Charles  D.  MoPheb,  cross-examined: 

Arrived  in  Cheyenne  on  the  evening  of  the  14th  or 
16th,  it  was  Thursday  or  Friday;  was  there  two  days  be- 
fore giving  the  bond;  Saturday  I  gave  the  bond.  Dyer  first 
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suggested  my  giving  the  bond  in  lieu  of  their  bond;  I  had 
most  of  the  business  with  Dyer;  made  the  agreement 
with  both  of  them  at  Dyer's;  made  the  agreement  with 
Dyer,  Murrin  and  O'Connor;  O'Connor  was  on  both 
bonds.  The  agreement  was  made  the  day  before  I  gave 
the  bond,  and  the  bond  was  given  in  pursuance  thereof; 
never  received  that  money;  never  got  a  dollar  of  it. 
O'Connor  afterwards  gave  me  $500,  but  not  that  money; 
all  I  know  about  that  is,  I  have  O'Connor's  word  for  it; 
he  gave  me  the  money  Sunday  night,  about  9  o'clock; 
had  made  arrangements  to  go  home  Sunday  night,  about 
5  o'clock;  then  I  had  another  dispatch  to  come  home 
next  morning.  O'Connor  said  he  raised  $500  from  out- 
side; it  was  not  out  of  the  money  paid  by  Dyer;  said  it 
was  money  obtained  from  the  Marks  &  Meyer's  job  next 
door.  O'Connor  was  with  me  when  Murrin  said  O'Con- 
nor owed  him  for  the  roof,  and  he  was  going  to  keep  the 
money;  no  one  else  was  present  when  O'Connor  gave  me 
the  $500;  did  not  then  agree  with  O'Connor  that  the  other 
$300  should  be  paid  to  me  by  O'Connor  when  he  made 
certain  collections;  he  never  asked  me  for  such  an  agree- 
ment, because  he  owed  me  $1,600;  he  agreed  in  the  set- 
tlement that  the  $800  should  be  sent  down  on  Thursday 
evening  following  after  I  left.  When  we  got  in  the 
room  Dyer  called  upon  me  for  the  bond,  and  he  either 
took  it  in  his  hand  or  put  it  in  his  pocket,  walked  to- 
wards the  safe  and  came  back  with  the  roll  of  billsw 
Dyer  did  not  say,  "  Mac,  here  is  your  money,"  and  lay 
it  on  the  table.  I  did  not  count  the  money;  Dyer  did. 
Did  not  go  to  Murrin's  house  about  3  o'clock;  went  to 
his  store;  did  not  talk  with  Murrin  until  2  o'clock  Sun- 
day. O'Connor  came  over  to  the  hotel  about  11  o'clock 
and  told  me  how  the  thing  was  put  up  on  me,  and  it  was 
all  a  game  to  have  some  fun  on  me,  and  that  he  would 
get  the  money  out  of  them,  and  tried  to  pacify  me;  said 
it  would  be  all  right.  At  the  time  Dyer  handed  the 
money  to  O'Connor  I  said,  **  That  is  not  my  agreement;,^ 
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I  meant,  my  agreement  is  that  you  shall  pay  me  this 
money,  and  I  and  O'Connor  can  fix  our  own  receipts. 

Charles  D.  McPhee,  re-examined: 

It  was  to  Dyer  that  I  said,  **  This  is  not  my  contract." 
My  contract  was  with  Dyer,  Murrin  and  O'Connor;  it  had 
to  be  satisfactory  to  all  three;  Dyer  and  Murrin  wanted 
to  know  if  it  would  be  satisfactory  to  O'Connor  to  turn 
me  over  the  money,  and  if  so,  we  would  give  the  bond 
and  they  would  give  me  the  money,  instead  of  holding 
until  these  lawsuits  were  settled;  O'Connor's  part  was 
simply  to  consent  to  the  ari*angement,  and  they  would 
pay  me  the  money  which  they  had. 

M.  D.  CuRRiGAN,  sworn: 

Know  defendants  in  this  case,  and  O'Connor;  was  in 
Cheyenne  during  the  summer  of  1876,  following  my  trade 
of  plasterer.  EecoUect  McPhee  coming  there  about  the 
middle  of  September,  and  having  money  transactions 
with  O'Connor,  Dyer  and  Murrin.  I  was  in  Dyer's  office 
the  evening  this  money  was  to  be  paid  to  McPhee;  it  was 
right  after  supper  —  8  or  9  o'clock,  I  presume.  Heard 
thd  conversation  about  this  money,  but  did  not  pay  much 
attention  to  it;  was  standing  at  the  counter  in  the  office 
and  bar-room.  Dyer  came  out  from  the  dining-room 
back  of  the  office;  knew  Murrin,  McPhee  and  Dyer  were 
in  the  rear  part  of  the  building;  was  not  positive,  because 
did  not  see  them;  they  were  coming  in  and  out  all  even- 
ing. Saw  McPhee,  Murrin  and  O'Connor  go  in  then; 
don't  know  where  they  went;  saw  them  going  through. 
Dyer  came  out  and  unlocked  the  safe,  took  out  a  roll 
of  bills  and  threw  it  down  on  the  counter,  and  said  to 
me,  "  Garvy,  I  am  going  to  give  that  money  to  McPhee." 
Staid  around  there  for  some  time;  first  one  came  out,  and 
then  another,  and  there  was  considerable  fuss  for  a  whila 
Murrin  came  out  and  O'Connor,  I  believe;  and  after  a 
while  McPhee  came  out  pretty  quick;  he  could  not  see 
anybody,  and  stopped  around  there  for  some  time,  and 
asked  me  if  I  knew  where  they  went.    At  McPhee's  re- 
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quest  I  went  out  and  found  thera;  found  Dyer,  Mumn 
and  O'Connor  in  Mumn's  place  of  business.  They  talked 
about  taking  the  money  from  O'Connor  and  trying  to 
keep  McPhee  in  Cheyenne  three  or  four  days  longer,  or 
something  of  that  kind.  I  kind  of  advised  them  to  keep 
the  whole  of  the  money  from  McPhee.  We  went  out  in 
the  back  yard  and  talked  the  matter  over,  and  they  agreed 
to  carry  the  programme  out.  This  was,  that  Murrin  was 
to  get  some  of  the  money.  Don't  know  whether  Dyer 
was  to  get  any  of  it;  heard  him  say  that  O'Connor  was 
owing  him,  and  that  he  would  keep  money  also.  Saw 
Murrin  get  some  money  that  night;  don't  think  I  saw 
Dyer  get  any.  O'Connor  paid  the  money;  would  not  be 
positive  as  to  the  amount.  Don't  know  of  any  game 
being  set  up  before  Dyer  went  back  with  this  money  into 
the  room  where  it  is  supposed  McPhee  and  Murrin  were. 
There  was  nothing  said  except  what  I  said  myself,  that  I 
remember.  Recollect  McPhee,  Murrin,  O'Connor  and 
Dyer  coming  into  MacNamara's  saloon.  It  might  have 
been  2  or  3  o'clock  in  the  morning.  It  was  about  12 
o'clock  at  night  when  we  were  in  Murrin's  back  yard 
together. 

M.  D.  CiTRRiGAN,  cross-examined: 

Dyer  threw  the  money  on  the  end  of  the  counter,  and 
stood  right  by  it.  It  was  probably  five  minutes  before  I 
saw  any  of  them  come  out  of  the  room  after  Dyer's  re- 
turn to  it.  Murrin  and  O'Connor  came  out  first,  and  I 
think  together;  they  left  the  room  together.  It  might 
have  been  quite  a  little  while  before  McPhee  requested 
me  to  look  for  these  parties. 

After  I  found  Murrin,  Dyer  and  O'Connor,  I  think  it 
was  at  my  suggestion  that  we  went  out  into  Murrin's 
back  yard.  My  understanding  is,  that  I  suggested  to  go 
out  there  and  put  up  some  sort  of  a  game  on  him  to  keep 
him  in  Cheyenne  three  or  four  days.  Wanted  to  see  him 
kept  there  a  week  or  two  myself.  I  had  had  a  few  nips 
that  night.    Didn't  think  I  was  under  the  influence  of 
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liquor.  The  money  was  given  to  Murrin  after  he  came 
in  from  the  back  yard;  don't  know  how  much  he  waa 
given.  The  conversation  was  that  Dyer  would  get  some 
and  Murrin  some.  No  one  else  got  any  that  I  know  of. 
I  did  not  get  any;  don't  remember  of  seeing  Dyer  get  any. 

Re-examined: 

When  the  money  was  thrown  down  on  the  counter, 
and  Dyer  said  it  was  for  McPhee,  he  also  said,  "  We  will 
have  some  fun  with  Charlie,"  or  "McPhee,'' or  some- 
thing hke  that.  I  said,  "  I  hope  he  will  not  get  a  cent 
of  it." 

Re-cross-examined: 

Q.  Don't  you  know  that  in  your  examination  you 
said,  nothing  was  said  about  any  game  until  long  after- 
wards? 

A.  While  Dyer  was  taking  the  money  out  of  the  safe, 
we  had  quite  a  talk  for  a  few  minutes,  and  I  really  did 
the  most  of  it  myself,  but  I  didn't  care  about  making 
mention  of  it. 

Q.  How  does  it  come  that  you  stated  this  forenoon, 
that  nothing  was  said  between  you  and  Dyer,  in  reference 
to  this  "game,"  until  after  he  went  into  the  room,  and 
now  remember  this  "fun  "  part  of  it  ? 

A.  Well,  I  don't  know  what  the  "fun"  part  of  it 
amounts  to,  but  so  far  as  the  "game  "  was  concerned,  I 
did  not  conceive  there  was  a  game  until  I  was  in  the 
crowd  myself  in  Murrin's  store. 

Q.  How  did  Dyer  come  to  say  to  you,  "We'll  have 
Bome  fun  with  Charlie."    What  did  he  mean  by  that  ? 

A.  I  don't  know  what  he  did  mean;  didn't  take  any- 
thing fi*om  it  and  don't  know. 

Plaintiff  rested. 

Timothy  Dyer,  sworn  for  defendants: 

Am  one  of  the  defendants;  had  no  contract  in  conneQ- 
tion  with  Murrin  and  O'Connor  with  McPhee. 

Plaintiff  objects  to  introduction  of  testimony  in  refer- 
ence to  the  contract.    Objection  sustained. 
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Whereupon  counsel  for  defense  made  the  following 
offer  of  proof:  That  O'Connor,  Murrin  and  Dyer  never 
made  or  entered  into  any  contract  with  McPhee  as  testi- 
fied to  by  him  in  his  examination  in  chief,  and  that  Mur- 
rin and  Dyer  never  made  any  contract  with  McPhee  in 
I'ef  erence  to  that  money  at  all. 

Offer  denied  by  the  court.    Defendants  except. 

Witness  resumed:  Don't  exactly  remember  the  date 
when  McPhee  came  to  Cheyenne  in  reference  to  this  $880; 
remember  that  he  did  come  and  that  the  money  was 
turned  over  to  him  on  Saturday  evening;  saw  him  Sat- 
urday, before  supper.  He  asked  me  if  I  would  give  up 
the  $880,  if  he  would  reUeve  us  from  the  Odd  Fellows.  I 
said,  '* Certainly,  that  is  all  we  want."  He  said  he  had 
our  bond,  and  believe  I  told  him  to  come  in  after  supper. 
He  came  after  supper;  O'Connor  and  Murrin  were  there; 
we  went  into  the  bar-room  and  then  into' this  httle  room; 
the  others  sat  down  at  the  table,  while  I  was  standing;  I 
asked  McPhee  if  he  had  the  bopd;  think  he  said  yes.  He 
gave  me  the  bond  and  I  went  out  and  got  the  money  out 
of  the  safe.  Cannot  remember  speaking  a  word  to  Cur- 
rigan  about  anything,  while  out  there.  When  I  took  the 
money  out  of  the  safe  I  took  it  into  the  dining-room,  where 
the  three  gentlemen  were  waiting;  stood  up  by  the  table; 
counted  it  out  bill  for  bill,  $880,  and  said,  ^'Mac.,  thei*e 
is  your  money,"  and  I  turned  and  walked  out.  I 
laid  the  money  on  the  table;  guess  it  lay  there  two  or 
three  seconds  after  I  turned  and  walked  out.  McPhee 
said,  "Jim,  let's  go  upstairs  and  settle."  I  went  out  of 
the  room  first;  Murrin  followed  me;  McPhee  and  O'Con- 
nor came  out  after  MmTin.  I  laid  the  money  in  front  of 
McPhee  on  the  table.  I  staid  in  the  bar-room  perhaps 
half  or  three-quarters  of  an  hour;  would  not  have  left 
then,  but  McPhee  asked  me  to  go  out;  asked  where  O'Con- 
nor went;  told  him  I  didn't  know;  Murrin  and  O'Connor 
went  out  at  the  front.  McPhee  told  me  in  the  bar-room 
that  O'Connor  had  the  money.    I  said,  *' Why  did  you 
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let  him  take  it,"  and  he  said  he  thought  O'Connor  was 
going  upstairs  to  settle.  McPhee  went  out,  and  after  I 
got  through  with  some  guests  I  went  over  to  Murrin's. 
Nothing  was  said  there,  that  I  heard,  in  reference  to  this 
matter.  Staid  there  about  twenty-five  minutes,  then  I 
went  home  and  did  not  leave  my  establishment  again 
that  night.  Went  to  bed  about  1  or  2  o'clock,  my  usual 
bed-time.  Did  not  see  Currigan  after  leaving  Murrin's. 
I  was  not  imder  the  influence  of  liquor. 

All  I  know  about  the  game  being  put  up  on  McPhee  is 
what  I  have  heard  since  my  arrival  in  Denver.  When  I 
went  back  in  the  dining-room  did  not  say  anything  about 
having  received  the  money  from  O'Connor,  and  that  I 
would  pay  it  back  to  him;  McPhee  did  not  on  that  occa- 
sion say,  "  This  is  not  my  contract,"  or  anything  of  like 
effect,  that  I  heard;  I  had  no  contract  with  McPhee;  Mc- 
Phee always  stopped  with  me  in  Cheyenne,  and  he  and  I 
have  always  been  good  friends;  I  did  not  say  to  him  that 
if  he  didn't  shut  up  his  mouth  I  would  have  him  in  the 
calaboose. 

Cross-examined : 

McPhee  was  in  Cheyenne  two  or  three  days  before  these 
transactions;  saw  him  off  and  on.  Keep  a  hotel  there, 
and  McPhee  was  stopping  with  me.  Don't  think  I  asked 
McPhee  for  a  receipt;  there  were  four  witnesses  to  my 
payment  of  the  money,  and  that  was  enough;  the  busi- 
ness that  took  me  out  of  the  little  room  was  that  it  was 
supper  time,  and  my  clerk  goes  off  at  half-past  7, 
while  I  stay  in  the  office  from  that  until 'half -past  10. 
McPhee  did  not  say  a  word  about  the  matter  to  me  until 
they  had  gone;  did  not  complain  to  me  about  O'Connor 
taking  the  money,  nor  about  his  not  going  upstairs  to 
settle,  nor  about  his  action  in  getting  the  money.  The 
first  I  knew  anything  was  wrong  was  about  five  minutes 
after  O'Connor  and  Munin  went  out,  when  McPhee  said 
O'Connor  had  agreed  to  go  upstairs  with  him,  and  did 
not  go;  that  O'Connor  had  taken  the  money,  and  he  asked 
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me  if  I  would  go  and  find  O'Connor;  I  told  O'Connor, 
when  I  found  him,  that  McPhee  was  looking  for  him, 
and  that  is  all  I  told  him.  Know  MacNamara's  saloon, 
but  don't  remember  being  there  that  night.  Saw  Mc- 
Phee the  next  Sunday;  he  was  anxious  for  O'Connor  to 
settle  with^him;  he  did  not  impute  any  wrong  act  to  me, 
Murrin  or  Currigan. 

LuE£  Murrin,  sworn: 

Saw  McPhee  on  that  Saturday  evening  at  my  place 
of  business;  he  was  anxious  to  get  a  new  bond,  so  that 
he  could  settle  with  O'Connor,  and  asked  me  to  come  over 
to  Dyer's,  which  I  did,  about  half -past  7  o'clock;  we  four 
went  into  the  little  dining-room;  Dyer  was  in  his  shirt 
sleeves,  and  asked  McPhee  if  he  had  the  bond  with  him; 
be  turned  over  the  bond  to  Dyer,  who  went  out  and  got  the 
money ;  I  saw  him  count  the  money;  he  brought  the  money 
back  into  this  room;  he  was  out  just  while  he  was  opening 
the  safe,  not  over  two  or  three  minutes;  Dyer  counted 
out  the  money,  passed  it  over,  and  said,  "  There  is  your 
money;"  I  did  not  see  him  hand  it  to  anybody;  I  got  up 
and  walked  out;  had  business  over  home;  Mr.  Dyer  was 
not  half  his  length  ahead  of  me  as  we  went  out;  had  a 
drink  together.  When  Dyer  counted  the  money  and 
said,  *^Mac,  there  is  your  money,"  McPhee  said  to 
O'Connor,  "Jim,  let's  go  upstairs  now  and  fix  up;  I 
want  to  get  home  in  the  morning; "  in  a  few  moments 
O'Connor  and  McPhee  came  out;  don't  know  where  the 
money  was  when  I  canie  out.  O'Connor  and  I  went  out 
together;  went  into  a  barber  shop;  O'Connor  talked  about 
some  grievances;  we  then  went  to  my  place  and  found 
Currigan  there  in  the  sample  room,  feeling  rather  happy; 
I  relieved  the  man  working  there  for  a  few  minutes,  and 
then  went  into  my  own  office  and  talked  to  O'Comior 
and  Currigan;  others  were  in  and  out.  When  Dyer 
counted  out  and  paid  the  money  he  said  nothing  about 
getting  the  money  from  O'Connor,  nor  did  McPhee  say, 
*'That  is  not  my  contract."    I  remained  in  my  office 


1882.]  Dyer  bt  al.  v.  McPhee.  185 

until  my  closing-up  time,  about  11  o'clock,  and  then 
went  straight  home;  was  in  bed  before  12  o'clock,  I 
think;  don't  know  that  I  was  under  the  influence  of 
liquor.  Overheard  Currigan  tell  O'Connor  that  he  ought 
not  to  pay  McPhee;  this  is  all  I  know  about  any  game. 
O'Connor  first  told  me  he  had  the  money,  in  the  barber 
shop.  That  evening  I  borrowed  some  money  from  O'Con- 
nor and  paid  him  back  Monday  morning.  Somebody 
wanted  to  get  some  money,  and  I  didn't  have  any  cur- 
rency, and  borrowed  it  from  O'Connor,  not  exceeding  a 
few  hundred  dollars;  borrowed  it  for  some  friend;  cashed 
his  check;  never  received  a  dollar  of  this  money  except 
this  which  I  returned.  McPhee  came  to  me  the  next 
day  to  have  us  get  O'Connor  to  fix  up  with  him;  I  told 
him  that  was  his  business.  When  I  left  the  room  I  did 
not  tap  Dyer  on  the  shoulder;  he  was  not  near  enough; 
did  not  sign  him  to  come  out;  said  nothing  to  McPhee 
about  any  roof  that  night;  he  came  into  my  place  about 
10  o'clock,  and  called  O'Connor  out.  McPhee  never 
made  any  demand  on  us  for  money;  never  said  anything 
about  holding  us  responsible  for  it. 

Cross-examined : 

We  were  at  Dyer's  by  agreement,  to  have  a  final  settle- 
ment of  this  matter. 

Dyer  shoved  the  money  towards  where  McPhee  and 
O'Connor  were;  I  could  not  say  just  where  he  put  it;  as 
long  as  it  was  there  I  was  satisfied.  Dyer  turned  and 
immediately  went  out.  I  immediately  got  up  and  did 
not  see  what  became  of  the  money.  McPhee  and  O'Con- 
nor kept  sitting  down  when  I  went  out.  Did  not  see 
either  of  them  reach  to  take  the  money.  Dyer  and  my- 
self were  out  a  minute  or  two  before  they  came  out. 
Don't  know  who  said  to  set  them  up.  I  took  a  glass  of 
beer  with  somebody.  Didn't  hear  anything  said  about 
money.  Think  it  was  a  quarter  after  9  when  O'Con- 
nor and  I  were  in  the  barber  shop.  We  waited  in  Dyer's 
about  fifteen  or  twenty  minutes  before  we  went  in  the 
little  room.    I  got  to  my  store  about  half-past  9. 
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The  way  I  came  to  borrow  money  from  O'Coraior  is, 
that  it  is  very  often  the  case  that  I  have  to  get  currency 
in  the  evening  to  make  change  and  cash  checks.  That 
night  I  had  paid  a  check  with  O'Connor's  money,  and 
asked  him  if  he  wanted  a  check,  and  he  said,  '^No,  give 
it  to  me  on  Monday  morning."  Think  it  was  a  man 
working  for  me  on  a  wood  contract,  whose  check  I  paid. 
It  was  in  the  neighborhood  of  $200. 

Don't  beUeve  I  was  in  MacNamara's  saloon  after  12 
o'clock  that  night;  may  have  been  there  before  13. 

James  T.  O'Connor,  sworn: 

Am  the  one  who  contracted  for  the  erection  of  the 
lodge;  was  present  on  this  Saturday  night.  Murrin, 
Dyer  and  McPhee  were  there.  I  boarded  at  Dyer's  hotel; 
McPhee  stopped  there;  we  first  met  at  the  bar  and  ad- 
jomned  to  this  little  dining-room.  There  were  $880  in 
the  hands  of  Dyer.  McPhee  was  to  get  $800  of  that. 
Went  in  there  for  this  purpose.  Dyer  asked  McPhee  if 
he  had  the  bond.  McPhee  said  he  had  and  gave  it  to 
Dyer,  who  then  went  out  and  returned  with  the  money, 
counted  it  out  on  the  table  and  laid  it  on  the  table;  can- 
not remember  exactly  what  he  said;  the  money  was  laid 
on  the  table^  and  I  took  it  up  because  £  was  going  to  settle 
with  McPhee;  we  were  going  up  to  my  room  to  settle  as 
soon  as  the  money  was  turned  over;  but  just  about  then, 
don't  remember  who  went  out  first  or  how  it  was,  but 
McPhee  showed  signs  of  uneasiness  on  account  of  my 
taking  the  money  at  the  time.  I  took  up  the  money  and 
we  went  out  to  the  bar  and  had  a  glass  of  beer.  While 
we  were  standing  there,  Colonel  Murrin  said  to  me, 
'*  Let's  go  down  to  the  barber  shop  and  get  shaved."  We 
went  to  the  barber  shop,  and  then  went  to  Murrin's 
place;  went  through  the  alley  and  in  the  back  door. 
Currigan  met  us  at  the  door,  and  said  to  me,  "McPhee 
is  crazy,  looking  for  you,"  and  also  said,  "  He  thinks  you 
fellows  are  putting  up  a  job  to  beat  him  out  of  that 
money."  That  was  the  first  I  heard  about  putting  up  a 
job.    One  of  us  said,  McPhee  was  in  a  greater  hmTy  to 
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get  the  money  than  he  had  been  to  furnish  me  with  ma- 
terial; think  Cmrigan  said  McPhee  ought  not  to  get  a 
cent;  said  he  was  the  cause  of  my  having  part  of  the  con- 
tract price  deducted,  which  left  me  short. 

Don't  remember  that  Dyer  said  he  had  "received  the 
money  from  O'Connor,"  etc. ;  don't  recollect  that  McPhee 
said  "that  is  not  my  contract;"  don't  recollect  McPhee 
making  any  fuss;  there  was  a  httle  uneasiness  after  I 
picked  up  the  money.  There  was  something  said,  when 
I  picked  up  the  money,  about  settling.  McPhee  acted  un- 
easy, and  said  something  about  the  money  was  his.  I 
said,  "We  will  go  upstairs  and  settle."  He  said,  "All 
right,  of  course  we  will  go  upstairs  and  settle."  Think  at 
this  time  Dyer  and  Murrin  had  gone  out  of  the  room.  After 
we  went  back  to  Murrin's  I  had  this  talk  with  Currigan^ 
when  he  said  it  was  a  good  joke  on  McPhee  and  we 
ought  not  to  give  him  the  money  that  night;  and  then 
Colonel  Murrin  came  to  me,  and  asked  me  if  I  could  let 
him  have  some  of  that  money  until  Monday  morning;  so 
I  gave  him  part  of  it,  but  don't  remember  how  much. 
He  paid  it  back  to  me,  either  Sunday  or  Monday.  Didn't 
pay  any  of  this  money  to  anybody  else. 

I  gave  McPhee  $500  of  this  money  either  Sunday  night 
or  Monday  morning;  don't  remember  which.  Gave  him 
:$600  out  of  this  $800.  Did  not  tell  McPhee  it  was  not  this 
same  money.  It  was  this  way:  The  Odd  Fellows  de- 
ducted $300  out  of  the  contract  price.  McPhee  knew  that 
I  was  hard  up,  'and  that  there  were  other  claims  against 
me.  I  told  him  if  I  paid  the  full  amount  of  this  $800, 
other  people  would  crowd  me  so  that  it  would  close  me 
right  out  of  business.  I  told  him  I  would  pay  him 
$600  then,  and  I  had  sold  a  bill  of  lumber  for  which  I 
expected  to  receive  $200  the  following  week.  There  was" 
still  $100  kept  back  on  the  Odd  Fellows'  building,  which 
would  make  $800,  which  I  was  to  get  in  a  few  days,  as 
soon  as  I  washed  the  front  down  with  acid.  I  was  to  pay 
him  the  balance  as  soon  as  I  collected  it;  gave  him  $500, 
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and  he  went  home  perfectly  satisfied.  I  told  him  on 
account  of  my  being  delayed  on  this  building,  of  course 
they  deducted  this  $300  out  of  my  contract  price,  and  I 
expected  to  get  this  when  I  settled  up  with  them.  I  owed 
him  the  other  bills  because  I  carried  on  a  lumber  yard. 
The  lodge  deducted  from  my  contract  price  because  I  was 
delayed,  owing  to  his  not  furnishing  me  with  material  as 
he  agreed  to.  Don't  know  that  anyone  else  was  present 
at  this  conversation,  which  was  in  my  room.  I  think 
after  he  got  this  money  he  wont  home  to  Denver.  When 
McPhee  called  me  out  of  Murrin's,  we  went  to  Dyer's 
hotel;  I  said,  "  Charley,  don't  get  excited  about  this  thing; 
you  will  get  this  money  all  right,  and  don't  make  any 
fuss  about  it."  He  was  nervous,  and  said  his  wife  was 
sick,  and  he  wanted  to  go  home.  Think  we  went  back 
to  Murrin's  and  stayed  there  until  about  half -past  11. 
Dotft  think  we  stayed  any  later;  went  straight  from 
Murrin's  to  Dyer's,  and  went  to  bed.  Don't  remember 
that  I  saw  McPhee  again  that  night.  Don't  remember  that 
Dyer  or  Murrin  were  under  the  influence  of  liquor  that 
night.  We  were  all  drinking  some ;  never  saw  Dyer  drunk. 
Have  had  a  talk  with  McPhee  since  this  suit  was  brought. 
It  was  a  year  ago  last  October,  here  in  Denver.  McPhe© 
told  me  he  had  sued  Dyer  and  Murrin,  and  proposed  to 
make  them  pay  that  $800.  I  told  McPhee  not  to  do  it; 
that  I  would  have  to  pay  it  in  the  end  myself,  and  I  did 
not  want  any  more  expense;  I  had  lost  money  enough^ 
and  I  requested  him  not  to  urge  this  suit.  I  told  him 
I  was  going  to  Silver  Cliff,  and  as  soon  as  I  could  raise  it 
I  would  pay  him  the  $300.  He  did  not  say  much,  and  I 
never  heard  of  it  until  now.  McPhee  said  to  me,  "  I 
vrill  make  these  fellows  pay  this  $800,  although  I  have 
received  $500  of  it; "  but  he  said,  "  If  I  get  it  I  will  give 
you  credit  on  the  notes  I  hold  against  you  now." 

Cross-examined : 

Have  had  the  $880  in  my  possession  first  when  I  gave 
it  to  Dyer,  and  afterwards  when  the  bond  was  given;  was. 
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intimate  with  Dyer  and  Murrin;  had  lived  there  over  a 
year.  Before  I  went  in  there  that  night  I  had  determined 
that  I  would  take  the  $S80  so  far;  that  I  would  take  it 
and  pay  it  to  McPhee;  I  determined  this  because  I  consid- 
ered that  I  owed  it  to  McPhee;  did  not  understand 
that  Dyer  was  to  pay  it  to  McPhee;  I  understood  Dyer 
was  to  pay  it  to  me  and  I  was  to  pay  it  to  McPhee;  had 
the  understanding  with  Dyer;  I  had  given  the  money  to 
Dyer;  I  was  to  keep  $80  out  of  the  $880;  it  was  not  neces- 
sary that  it  should  pass  through  my  hands;  I  did  not  think 
it  made  any  difference  who  picked  it  up;  when  I  went  out 
of  the  house  I  had  no  intention  of  doing  anything  else 
than  paying  it  to  McPhee;  it  was  only  a  joke  that  we  did 
go  out  when  we  noticed  McPhee  was  uneasy.  Don't  rec- 
ollect that  Dyer  said  anything  when  he  counted  the 
money  and  pushed  it  on  the  table ;  don't  exactly  remember 
where  he  laid  it  with  reference  to  me  and  McPhee;  think 
I  picked  up  the  money  just  as  soon  as  Dyer  put  it  on  the 
table  and  said,  "There  is  the  money;"  I  wasn^t  in  any 
hurry  or  fuss  about  it;  I  expected  to  hand  it  over  to 
McPhee  in  a  few  minutes;  I  think  if  McPhee  went  to 
pick  up  the  money  I  would  not  have  said  a  word.  Mc- 
Phee commenced  to  be  uneasy  as  soon  as  we  went  out 
into  the  bar-room.  When  I  went  to  roll  up  the  money 
McPhee  said,  *' Let's  go  up  now  and  settle,"  and  I  said, 
**  An  right;"  as  sdon  as  we  stepped  out  some  one  said, 
"Let*s  have  a  glass  of  beer;"  don't  know  who  said  it;  we 
had  a  glass  or  two  of  beer,  and  then  noticed  that  McPhee 
did  not  drink;  we  had  to  go  through  the  bar-room  to  get 
upstah-s  to  my  room.  McPhee  proposed  to  go  to  my 
room;  we  did  all  the  business  we  had  to  do  in  that  room; 
the  accounts  and  bills  wei*e  upstaira.  Don't  remember 
when  I  mentioned  to  Murrin  I  had  this  money;  think 
Murrin  and  the  rest  knew  I  had  it  when  I  was  in  the  bar- 
room. Don't  remember  that  anyone  else  but  Currigan 
told  me  McPhee  was  looking  for  me.  I  was  considerably 
indebted  to  McPhee  over  and  above  the  $800;  think  he 
holds  my  noteis  for  something  between  $600  and  $700.    Did 
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not  give  McPhee  three  notes  in  payment  for  what  I  owed 
him  on  other  buildings  after  deducting  the  $500.  When 
McPhee  came  to  Cheyenne  I  had  on  hand  a  lot  of  sash 
and  planed  stuff,  which  he  then  took  back,  and  we  settled 
up,  and,  outside  of  this  $300,  I  owed  him  $800,  but  not 
outside  of  the  $500,  by  any  means;  don't  think  I  had 
written  him  a  short  time  before  this  transaction  that  I 
would  draw  money  from  Marks  &  Meyers  and  pay  him; 
the  money  that  I  agreed  to  pay  McPhee  on  this  transac- 
tion was  to  come  from  Portuguese  Philips. 

Q.  Is  that  your  letter  (showing  a  letter)? 

Defendant's  counsel  objects. 

The  court: 

Let  us  see  if  witness  identifies  letter  ? 

A*  Yes,  sir. 

Q.  Did  you  send  that  letter  by  mail  to  McPhee  &  Keat- 
ing! 

A.  Yes,  I  did. 

Objection  overruled,  and  letter  then  read,  being  as  fol- 
lows: 

"Cheyenne,  August  26,  1876. 
"Messrs.  McPhee  &  Keating: 

"  Cfents: 

"  I  suppose  you  think  that  we  are  all  dead  up  here.  I 
saw  a  card  from  Mc  to  (Jarry,  asking  why  in  h — ^1  we  did 
not  write.  Well,  for  myself,  I  have  been  trying  to  get 
things  square  with  the  Odd  Fellows,  and  have  only  partly 
succeeded,  but  send  me  a  release,  and  I  will  send  you  a 
draft,  or  go  down  on  Tuesday.  Tim  Dyer  is  going  to 
Denver  on  Tuesday,  and  I  may  go  too.  I  wiU  either  go, 
send  the  money  with  him,  or  send  draft.  E.  F.  was 
up  here  this  week  and  got  the  Ellis  job.  Johnson's 
house  was  not  let,  he  is  remodeling  his  plans.  There  is 
nothing  else  in  the  wind  so  far.  I  will  soon  be  through 
with  Marks  &  Meyers,  and  will  send  you  some  money 
from  that  quarter. 

"  I  am,  respectfully  yours, 

"  J.  T.  O'Connor.'' 


I 
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Defendant  excepts  to  the  ruling  of  the  court  allowing 
said  letter  to  be  admitted  as  evidence. 

Witness  resumed:  Don't  remember  speaking  to  Carr 
about  the  trick  that  had  been  played  on  McPhee  in 
his  not  getting  the  $800.  I  regretted  that  this  thing  oc- 
curred on  Saturday  night,  and  if  I  had  had  any  idea  there 
would  be  such  a  fuss  it  never  would  have  turned  out  so. 

Did  not  say  in  conversation  with  Currigan,  in  substance^ 
that  McPhee  did  not  go  away  as  bad  off  as  some  people 
thought  he  did,  as  I  raised  $500  outside  of  the  Odd  Fel- 
lows' transaction,  and  did  not  add,  ''For  Gk)d's  sake, 
don't  mention  it  to  Dyer  or  Murrin; "  not  a  word  of  that 
at  all. 

On  this  Saturday  night  said  to  McPhee  that  I  had  lent 
part  of  this  money  to  Murrin,  and  not  to  say  anything 
more  about  it  until  Monday  morning,  and  he  would  have 
his  money.  Did  not  tell  him  Murrin  had  got  that  $880 
from  me;  told  him  it  was  a  joke,  and  for  him  not  to 
make  any  outside  talk  about  it.  Know  we  had  a  settle- 
ment, but  don't  remember  whether  or  not  it  was  Sunday 
night.  The  notes  were  written  in  my  room  at  the  time 
I  paid  the  $500,  but  whether  it  was  that  night  or  follow- 
ing morning,  don't  remember.  Did  not  promise  to  send 
McPhee  the  $800  as  soon  as  I  could  get  it  from  these  men-,, 
the  settlement  was  in  this  way:  I  gave  McPhee  $500  on 
account  of  the  Odd  Fellows'  money  that  had  come  from 
Dyer  and  Murrin's  hands,  and  promised  to  send  him  the 
remaining  $800  that  was  coming  to  him  in  a  few  days. 
I  kept  $80  that  was  to  be  mine  out  of  it,  and  executed 
my  notes  to  him  for  all  the  rest  that  I  owed  him,  leaving 
out  $800.  Don't  remember  being  at  MacNamara's  that 
night.    I  won't  say  I  was  not. 

Re-examined: 

When  plaintiff's  counsel  asked  me  if  I  did  not  write  to 
McPhee  promising  to  draw  money  from  Marks  &  Meyers, 
and  I  answered,  "No,"  I  misunderstood  the  question;  I 
thought  he  meant  the  $200.    When  we  made  the  settle- 
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ment,  I  paying  McPhee  $500,  I  was  to  pay  him  $200 
which  I  was  to  draw  from  Philips,  and  I  thought  that 
was  the  $200  he  meant. 

Be-cross-examined : 

Q.  Didn't  I  expressly  ask  you  whether  you  had  written 
McPhee  a  couple  of  weeks  before  this  transaction  that 
you  expected  to  get  money  from  Marks  iSt  Meyers,  and 
didn't  you  say  you  had  not  ? 

A.  I  didn't  understand  it  in  that  way;  I  misunderstood 
your  question,  that  is  all. 

Defendant  rests. 

M.  D.  CuRRiGAN,  sworn,  for  plaintiff,  in  rebuttal: 

Bemember  having  a  talk  with  O'Connor  on  Monday 
following,  in  relation  to  this  transaction. 

Q.  I  will  ask  you  if,  in  that  conversation,  O'Connor 
used  this  language  ? 

Defendants  object,  because  not  proper  rebutting  evi- 
dence. 

Objection  overruled.    Defendants  except. 

Q.  In  talking  to  you,  did  he  not  say  that  "  McPhee  did 
not  go  away  as  badly  off  as  some  people  have  thought  he 
did,  as  I  (meaning  O'Connor)  raised  $500  outside  of  the 
Odd  Fellows'  transaction,  and  paid  it  to  him,  and,  for 
God's  sake,  don't  mention  it  to  Dyer  or  Murrin  ? " 

A.  He  did  positively. 

C.  D.  McPhee,  sworn  for  plaintiff,  in  rebuttal: 

Q.  What  was  said  in  the  settlement  of  tiie  $800  that 
was  in  controversy,  between  you  and  him,  growing  out 
of  the  transaction  of  the  previous  night  f 

A.  The  $800  was  promised  to  be  sent  down  on  the 
Wednesday  or  Thursday  following.  I  never  received  it 
to  this  day. 

Met  O'Connor  about  11  o'clock  on  this  Saturday  night. 
He  told  me  Murrin  had  the  money;  that  it  was  only  a 
joke,  and  that  as  soon  as  he  could  get  it  from  Murrin  he 
would  send  it  to  me,  or,  if  I  would  wait  over  till  Monday, 
he  would  get  it  for  ine.    He  said  he  did  not  have  a  cent 
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of  it;  if  he  did,  he  would  give  it  to  me  then  and  let  me 
go  home  Sunday  morning;  he  promised  to  send  me  the 
entire  amount,  $800. 

Mr.  C.  W.  Wright,  for  appellants, 

Messrs.  Markham,  Patterson  and  Thomas,  for  ap- 
pellee. 

Elbert,  C.  J.  Of  the  nineteen  assignments  of  error, 
we  will  notice  in  their  order  those  we  regard  as  worthy 
of  attention. 

(1)  The  plaintiff's  demurrer  to  the  amended  answer 
was  properly  sustained. 

The  executed  promise  of  the  plaintiff  McPhee  to  secure 
the  acceptance  by  the  Odd  Fellows'  lodge  of  another 
bond,  executed  by  himself  and  others,  in  Ueu  of  the  bond 
upon  which  the  defendants  were  sureties,  and  the  deliv- 
ery of  this  bond  to  defendants,  at  the  instance  and  re- 
quest of  the  defendant,  was  a  sufficient  consideration  to 
support  the  promise  of  the  defendants  to  pay  McPhee  the 
$880  sued  for. 

That  no  benefit  accrued  to  the  defendants  by  the  sur- 
render of  their  bond  was  not  a  good  defense,  as  showing 
a  want  of  consideration.  Benefit  to  the  promisor  is  not 
essential  to  a  valid  consideration. 

The  law  distinguishes  between  two  classes  of  cases: 
Those  where  the  consideration  is  a  benefit  to  him 
who  makes  the  promise;  and  those  in  which  it  is  an 
injury  to  him  who  receives  the  promise.  '^  It  is  a  per- 
fectly well  settled  rule,"  says  Mr.  Parsons,  "that  if  a 
benefit  accrues  to  him  who  makes  the  promise,  or  if  any 
loss  or  disadvantage  accrues  to  him  to  whom  it  is  made, 
and  accrues  at  the  request  or  on  the  motion  of  the  prom- 
isor, although  without  benefit  to  the  promisor,  in  either 
case  the  consideration  is  sufficient  to  sustain  assumpsit." 
1  Par.  Con.  *431. 

In  Clark  v.  Sigoumey^  17  Conn.  517,  it  is  said:    "Any 
Vol.  VI  — 18 
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act  done  by  the  promisee  at  the  request  of  the  promisor, 
by  which  the  former  sustains  any  loss,  trouble  or  incon- 
venience, constitutes  a  sufficient  consideration  for  a  prom- 
ise, although  the  latter  obtains  no  advantage  therefrom; 
and  in  respect  to  the  extent  of  such  loss,  trouble  or  in- 
convenience, it  is  immaterial  that  it  is  of  the  most  trifling 
description,  provided  it  be  not  utterly  worthless  in  fact 
and  in  law." 

The  facts  of  the  above  case  strongly  illustrate  the  prin- 
ciple. The  defendant  was  sued  on  his  promissory  note 
for  $300.  It  was  found  that  the  consideration  of  the 
note  was  a  deed  delivered,  which  was  a  release,  without 
covenants,  of  all  the  right  and  title  of  the  makers  in  the 
premises  described,  and  that  the  makers  of  the  deed  had 
no  interest  or  right  whatsoever  in  the  promises  to  release. 
The  court  say:  **That  the  execution  and  delivery  of  the 
deed  were  at  the  request  of  the  defendant,  and  were 
attended  with  at  least  some  actual  trouble  and  incon- 
venience, is,  in  our  opinion,  a  sufficient  consideration  to 
support  the  promises  declared  on." 

It  was  not  for  the  plaintiff  to  inquire  why  the  defendants 
desired  to  take  up  their  bond,  or  whether  the  defendants 
were  liable  on  their  bond  under  the  lien  laws  of  Wyoming. 
It  is  sufficient  that  the  defendants  did  wish  to  get  pos- 
session of  their  bond;  that  they  treated  with  the  plaintiff 
to  that  end,  and  that,  in  pursuance  of  the  agreement,  the 
plaintiff  incurred  the  expense  and  trouble  of  negotiating 
with  the  lodge  for  the  surrender  of  the  bond  of  the  de- 
fendants; secured  its  surrender  by  executing  a  new  bond 
signed  by  himself  and  others,  and  delivered  the  bond  of 
the  defendants  to  them  as  requested.  Nor  does  it  appear 
by  the  amendment  that  no  liabilities  or  hazards  were 
assumed  by  the  plaintiff  by  the  terms  of  the  bond  substi-" 
tuted  for  the  bond  of  the  defendants.  We  think  the  ob- 
jections to  the  amended  answer  were  properly  sustained. 

(2)  The  denial  of  the  defendants'  motion  to  amend 
their  answer  rested  in  the  sound  discretion  of  the  court. 
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"  Where  motions  are  addressed  to  the  discretion  of  the 
court,  nothing  short  of  a  plain  and  arbitrary  abuse  of 
right  will  justify  an  appellate  court  in  reversing  such 
discretionary  power."  Byers  et  al.  v.  McPhee,  4  Col. 
204.  The  action  had  been  pending  over  two  years.  The 
defendants  had  already  twice  amended  their  answer;  the 
issues  had  been  made  up  for  several  months;  the  plaintiff 
had  presumably  prepared  for  trial  with  reference  to  the 
issues  as  they  stood,  and  the  motion  to  amend  was  not 
made  until  the  day  of  trial.  The  amendment  was  a 
denial  of  a  material  allegation  of  the  complaint,  which 
up  to  this  time  had  stood  admitted  by  the  pleadings,  and 
to  support  which  the  plaintiff  cannot  be  presumed  to 
have  made  any  preparations.  In  view  of  the  laches  of 
the  defendants  and  the  probable  hardships  to  the  plaintiff, 
it  cannot  be  said  that  the  discretion  of  the  court  was  not 
properly  exercised. 

(3)  The  letter  of  O'Connor  was  admissible  as  tending 
to  impeach  his  testimony  touching  the  $500,  which  it  was 
claimed  was  part  of  the  $800  sued  for. 

(4)  The  first  instruction  related  to  the  condition  of  the 
pleadings,  and  stated  the  allegations  of  fact  which  thereby 
stood  admitted,  and  which  the  jury  were  instructed  to 
take  as  true.  The  allegation  of  the  complaint,  that  the 
Odd  Fellows  had  paid  over  to  the  defendants  $880,  to  he 
disbursed  by  them^  was  denied  by  the  answer,  and  it  was 
error  to  instruct  the  jury  that  it  was  admitted  by  the 
pleadings. 

An  examination  of  the  evidence,  however,  shows  that 
the  fact  alleged  was  not  contested;  although  denied  by 
the  answer,  it  was  sufficiently  established  by  the  evidence; 
there  was  no  conflict  of  testimony,  nor  was  there  any 
contention  on  this  point.  That  the  money  came  from  the 
society  of  Odd  Fellows  appears  to  have  been  conceded; 
the  contention  was  touching  the  payment.  This  being 
the  fact,  it  is  clear  that  the  defendants  were  not  prejudiced 
by  the  error. 
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(5)  To  the  remaining  instructions  given  by  the  court 
we  find  no  substantial  objection.  They  correctly  stated 
the  law  upon  the  facts. 

Upon  the  merits  there  is  but  Uttle  or  no  room  to  doubt 
the  justice  of  the  verdict.  If,  as  McPhee  testifies,  Dyer 
handed  the  money  to  O'Connor  instead  of  McPhee,  there 
clearly  was  no  payment  to  McPhee.  If,  as  Dyer  testifies, 
he  laid  the  money  on  the  table,  it  still  does  not  appear  to 
have  come  under  the  control  or  dominion  of  McPhee,  as 
O'Connor  undoubtedly  took  possession  of  it,  and  left  the 
room  in  company  with  the  defendant  Murrin.  If,  as 
O'Connor  testifies,  the  money  was  paid  to  him  in  pursu- 
ance of  an  understanding  had  with  Dyer  the  night  before, 
then  there  was  not  only  no  payment,  but  a  conspiracy  to 
defraud  McPhee.  ^ 

The  judgment  of  the  court  below  is  affirmed. 

Affirmed. 
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U?     7,     1.  In  an  action  to  set  aside  a  deed  of  gift  inter  vivos^  intended  to  oper- 
'fss     M^  ^^  "^  effect  as  a  bequest  charged  with  the  debts  of  the  donor, 

testimony  touching  the  motives,  reasons  and  inducements  which 
moved  the  deceased  to  bestow  his  property  upon  the  donee  rather 
than  upon  his  heirs,  held  pertinent  to  the  issue. 
2.  Under  section  2952,  General  Laws,  no  party  to  a  civil  action,  or  per- 
son who  is  directly  interested  in  the  event  thereof,  shall  be  allowed 
to  testify  therein  of  his  own  motion,  or  on  his  own  behalf,  when 
the  adverse  party  sues  or  defends  as  heir,  administrator  or  legatee 
of  any  deceased  person. 

Appeal  from  District  Court  of  Custer  County. 
The  case  is  stated  in  the  opinion. 

Messrs.  John  W.  Warren  &  Son  and  0.  E.  Moorman, 
for  appellants. 

Messra  Montgomery  and  Bisma  and  Ot.  S.  Adams,  for 
appellee. 
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Stone,  J.  This  suit  was  brought  by  the  plaintiffs  as 
heirs  of  Charles  A.  Gilham^  deceased,  to  set  aside  a  deed 
executed  by  the  deceased  a  few  hours  before  his  death, 
whereby  he  conveyed  the  principal  portion,  if  not  all,  of 
his  property,  real  and  personal,  to  the  defendant,  his 
business  partner. 

The  grounds  of  the  equitable  relief  prayed  are  the  al- 
leged mental  incapacity  of  the  grantor,  at  the  time  of  the 
execution  of  the  deed,  to  make  a  valid  conveyance; 
undue  influence  of  the  defendant  over  the  deceased,  and 
consequent  fraud  in  the  procurement  of  the  deed,  and 
inadequacy  of  consideration  to  support  the  conveyance. 

A  trial  of  the  issues  made  upon  the  foregoing  grounds 
was  had  to  a  jury;  after  submission  of  ^the  evidence  in 
the  case,  plaintiffs  moved  to  submit  to  the  jmy  seven- 
teen distinct  questions  for  special  findings  thereon,  which 
motion  was,  we  think  properly,  refused  by  the  court. 
Eleven  instructions  were  then  prayed  by  the  plaintiff,  all 
of  which  were  refused  by  the  court.  No  instructions 
were  prayed  on  behalf  of  defendant,  and  none  whatever 
were  given  to  the  jury  by  the  court.  The  court  then 
submitted  to  the  jury  for  special  verdict  the  following 
questions: 

1st.  Did  the  defendant  William  French  procure  the 
deed  from  Charles  A.  Gilham  to  himself,  dated  March  10, 
1880,  by  fraud  ? 

2d.  Did  the  said  French  procure  said  deed  by  the  exer- 
cise of  undue  and  improper  influence  upon  the  said 
Gilham? 

3d.  Did  Charles  A.  Gilham  have  mental  capacity  suffi- 
cient to  comprehend  and  understand  the  effect  of  his  act 
when  he  made  said  deed  ? 

4th.  If  your  answer  to  the  third  is  "  no,"  was  there  a 
valuable  consideration  passed  from  the  defendant  to  Gil- 
ham for  the  property  conveyed  in  the  deed  offered  in 
evidence  ? 

To  the  first,  second  and  third  of  these  questions  the 
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jury  answered  *'no,"  and  to  the  fourth  they  answered 
"yes."  Thereupon  plaintiflfs  moved  for  a  decree  as 
prayed  in  their  complaint,  but  the  court  denied  the  mo- 
tion, and  thereafter,  upon  motion  of  defendant,  set  aside 
the  special  finding  of  the  jury  upon  the  third  interroga- 
tory,  and  decreed  a  dismissal  of  plaintiffs'  bill  of  com- 
plaint, from  which  judgment  and  decree  the  plaintiffs 
appeal. 

It  is  not  deemed  necessary  or  important  to  pass  upon 
all  the  assignments  of  error,  but  we  will  notice  those 
matters  only  which  chiefly  affect  the  case  in  view  of  an- 
other trial. 

The  deed  in  question,  although  in  form  an  ordinary 
conveyance  for  the  nominal  consideration  of  $1,000  in 
money,  was  in  tact,  as  disclosed  by  the  testimony,  a  deed 
of  gift  inter  vivoSj  intended  to  operate  in  effect  as  a  be- 
quest charged  with  the  debts  of  the  donor. 

This  being  the  character  of  the  deed,  testimony  touch- 
ing the  motives,  reasons  and  inducements  which  moved 
the  deceased  to  bestow  his  property  upon  the  defendant 
rather  than  upon  his  heirs,  the  plaintiffs,  was  pertinent 
to  the  issue  involved  in  the  case. 

While  many  exceptions  were  reserved  to  the  rulings  of 
the  court  upon  the  admission  and  rejection  of  testimony 
during  the  trial,  we  need  point  out  those  only  which  af- 
fect the  substantial  rights  of  the  appellants.  If  the  tes- 
timony of  Martin,  Mrs.  Sheehan  and  Williams,  admitted 
on  behalf  of  defendant,  as  to  the  statements  of  the  de- 
ceased respecting  the  future  disposition  of  his  property, 
and  his  reasons  for  giving  it  to  the  defendant  instead  of 
his  kindred,  was  competent,  then  the  testimony  of  the 
witnesses  McDonald,  Biddle  and  Mrs.  Gillum,  touching 
the  same  matters,  and  offered  by  plaintiffs  in  i-ebuttal, 
was  equally  competent,  and  the  court  erred  in  refusing  its 
admission. 

Since  for  this  error  in  the  rejection  of  proper  testimony 
the  case  must  be  remanded  for  another  trial,  we  deem  it 
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proper  to  call  attention  of  counsel  in  the  case  to  what 
possibly  may  have  been  overlooked  respecting  the  compe- 
tency of  the  defendant  French  as  a  witness.  Although 
his  testimony,  so  far  as  appears  by  the  record,  was  given 
without  objection,  it  seems  to  be  clearly  inadmissible,  since 
by  statute  the  disqualification  of  interest  renders  him  in- 
competent as  a  witness  in  the  case.  ^  Sec.  2952,  General 
Laws,  declares  that  no  party  to  any  civil  action,  who  is 
directly  interested  in  the  event  thereof,  shall  be  allowed 
to  testify  therein  of  his  own  motion  or  on  his  own  behalf, 
where  the  adverse  party  sues  or  defends  as  heir,  adminis- 
trator, legatee,  etc.,  etc.,  of  any  deceased  person,  unless 
in  certain  excepted  cases  specified  in  the  statute.  The 
plaintiffs  here  sue  as  heirs  of  the  deceased,  and  the  de- 
fendant, being  directly  interested  as  grantee  of  the 
deceased  under  the  deed  in  controversy,  is  expressly  dis- 
qualified from  testifying  in  the  case  on  his  own  behalf, 
since  we  cannot  perceive  that  the  case  brings  him  within 
any  of  the  exceptions  mentioned.  Whitsett  v.  KershoWy 
4  Col.  419. 

The  instructions  prayed  by  plaintiffs  were  properly  re- 
fused«  Most  of  them  are  clearly  vicious,  and  the  few 
which  embody  the  law  substantially,  fail  to  state  it  with 
sugh  precision  and  clearness,  on  its  application  to  the 
testimony,  as  to  avoid  misleading  the  jury. 

For  the  errors  appearing  of  record  respecting  the  testi- 
mony as  we  have  pointed  out,  the  judgment  and  decree 
of  the  court  below  is  reversed  and  the  case  remanded. 

Eeversed. 


Baker  v.  Cordwell. 

In  an  action  under  the  code  to  recover  possession  of  personal  property, 
the  complaint  must  allege  ownership,  either  general  or  special,  other- 
wise the  complaint  will  be  bad  on  demurrer. 

Appeai  from  County  Court  of  Jefferson  County, 
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The  case  is  stated  in  the  opinion. 

Mr.  B.  H.  GiLMORE,  for  appellant. 
Mr.  A.  H.  De  FRA.NCE,  for  appellee. 

Elbert,  C.  J.  This  was  an  action  to  recover  the  pos- 
session of  certain  personal  property. 

The  action  of  the  court  below  in  overruling  the  defend- 
ant's demurrer  to  the  complaint  presents  the  only  question 
to  be  considered.  The  complaint  alleges,  inter  cdia,  "that 
on  the  18th  day  of  October,  A.  D.  1880,  at  the  county  of 
Jefferson,  in  the  said  state  of  Colorado,  she  was  entitled 
to  the  possession  of  the  following  goods  and  chattels,  of 
the  value  of  $225,  to  w^it:  One  roan  mare,  one  black  mare, 
and  one  platform  wagon." 

It  is  claimed  that  this  is  not  sufficient,  and  that  the 
complaint  should  allege  either  a  general  or  special  prop- 
erty in  the  goods  sought  to  be  recovered. 

This  was  undoubtedly  the  rule  at  common  law  in  actions 
of  replevin. 

"  The  whole  theory  of  the  action  is  based  on  the  as- 
sumption that  the  plaintiff  has  a  general  or  special  prop- 
erty in  the  goods  in  dispute,  as  well  as  a  right  to  their 
immediate  possession,  and  the  defendant  wrongfully  took, 
or  wrongfully  detains  them  from  him.''  Wells  on  Ee- 
plevin,  sec.  46. 

"One  of  the  cardinal  rules  of  this  action  is,  that  the 
plaintiff  must  in  all  cases  have  a  general  or  special  property 
in  the  goods  which  he  seeks  to  recover,  with  the  right  to 
their  immediate  and  exclusive  possession,  at  the  time  of 
the  commencement  of  the  suit.  This  has  been  the  rule 
from  the  earliest  times,  and  is  supported  by  an  unbroken 
current  of  authorities  to  the  present  day."  Wells  on 
Replevin,  sec.  94. 

In  Pattison  v.  AdamSj  7  Hill,  126,  the  plaintiffs  alleged 
that  'Hhey  were  entitled  to  the possession,^^  etc.,  and  the 
declaration  was  held  bad.    The  court  say:  ^' This  action 
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can  only  be  maintained  by  one  who  has  the  general  or 
special  property  in  the  thing  taken  or  detained.  *  *  * 
The  plaintiff,  therefore,  must  set  up  such  a  right  or  title 
In  his  declaration,  or  it  will  be  wholly  insuflScient  for  his 
purpose.  *  *  *  The  usual  allegation  is  that  the  goods 
taken  or  detained  were  the  goods  of  the  plaintiff.  *  *  * 
An  averment  of  this  nature  is  essential  to  the  plaintiff's 
right  of  action,  as  it  asserts  his  right  of  property  in  the 
goods,  although  any  other  words  of  equivalent  import 
may  undoubtedly  be  substituted.  *  *  *  This  decla- 
ration does  not  allege  that  the  goods  in  question  belonged 
to  the  plaintiffs,  nor  anything  to  that  effect,  but  simply 
that  they  were  *  goods  and  chattels  of  which  the  said 
plaintiffs  were  entitled  to  the  possession.^  Pleading  is  a 
statement  of  facts,  and  not  of  the  evidence  of  facts.  *  *  * 
And  if  it  were  true  that  one  who  is  entitled  to  the  pos- 
session of  chattels  must  necessarily  have  a  general  or 
special  property  therein,  still,  in  pleading  his  right,  the 
fact  and  not  the  evidence  should  be  alleged.*' 

Such  was  the  rule  at  common  law.  It  was  not  tech- 
nical, but  substantial,  requiring  the  plaintiff  to  state  the 
facts  from  which  his  right  of  possession  flowed.  There 
are  no  provisions  of  the  statute  which  specially  apply  to 
this  action,  anterior  to  filing  the  affidavit.  The  nature 
and  character  of  the  action  are  not  defined,  as  in  many 
states.  There  are  no  special  provisions  of  the  code 
touching  the  complaint  in  such  an  action,  and  it  must  be 
measured  by  the  general  rule  which  it  prescribes,  namely, 
^^the  complaint  shall  contain  a  statement  of  the  facts 
constituting  the  cause  of  action." 

We  do  not  see  how  anything  short  of  the  requirements 
of  the  common  law  rule  would  meet  the  requirements  of 
this  provision.  The  plaintiff^s  right  to  recover  depends 
upon  his  property  in  the  chattels,  either  general  or 
special,  and  it  should  be  alleged. 

Mr.  Bliss,  in  his  work  on  code  pleading,  incorporates 
into  his  text,  and  impliedly  sanctions  as  a  rule  of  code 
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pleading,  the  rule  laid  down  in  Pattison  v.  Adams, 
supra.  He  says:  "In  an  action  to  recover  personal 
property,  the  plaintiff's  right  depends  upon  the  fact  of 
ownership,  general  or  special,  and  8u:;h  fact  should  be 
alleged,  and  not  the  legal  conclusion  that  he  is  entitled  to 
the  possession."  Bliss,  Code  Plead,  sec.  213.  See,  also, 
Wilson  V,  Fuller,  9  Kan.  177;  Tandle  v.  Cram,  13  Kan. 
344;  Beckwith  v.  Phillis,  15  Wis.  223;  Wells  on  Rep. 
sec.  670;  Hilliard  on  Rom.  20,  77;  Maxwell's  Plead,  and 
Prac.  232,  424. 

We  think  the  complaint  bad,  and  that  the  court  erred 
in  overruling  the  demurrer. 

Judgment  reversed  and  the  cause  remanded  for  further 
proceedings.  Reversed. 

The  People  ex  rel.  Dean  v.  The  Board  op  Coukty 
Commissioners  op  Grand  County  et  al. 

1.  Section  25  of  article  V  of  the  constitution  of  Colorado,  providing 
6  202'  that  "  the  general  assembly  shall  not  pass  local  or  special  laws  in 

any  of  the  following  enumerated  cases:  *  *  *  locating  or  chang- 
ing county  seats,"  •  •  *  held,  to  be  wholly  prospective,  and  as 
only  intended  to  affect  future  legislation. 

2.  The  rule  is  that  the  return  to  an  alternative  writ  of  mandamtu  must 
either  deny  the  facts  stated,  or  must  state  other  facts  sufficient  in 
law  to  defeat  the  relator's  claim.  Under  the  code  (section  806),  an 
issue  of  fact  may,  in  the  discretion  of  the  court  or  judge,  be  ordered 
to  be  tried  before  a  jury. 

8.  The  presumption  which  the  law  indulges  in  favor  of  the  conduct  of 
a  public  officer  is  always  liable  to  be  rebutted  in  a  proper  proceed- 
ing. 

4.  Our  statute  makes  no  provision  for  a  contest  of  an  election  upon  the 
removal  of  a  county  seat,  nor  is  there  any  remedy  by  quo  toarraniOt 
as  that  remedy  is  only  employed  to  test  the  right  to  an  office  or 
franchise. 

t^.  The  general  rule  is,  subject  to  modification  by  statute,  that  the  powers 
of  canvassers  are  ministerial,  simply  involving  the  labor  of  count- 
ing the  votes  returned,  and  determining  who  has  received  the 
highest  number;  they  have  no  judicial  power  to  reject  votes  polled. 
The  regularity  of  their  proceedings  may  be  inquired  into  on  man- 
damus. 
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This  cause  came  on  for  rehearing  on  the  demurrer  in- 
terposed by  the  relator  to  the  return  made  by  the  respond- 
ents to  an  alternative  writ  of  mandamus.  The  case  is 
fully  stated  in  the  opinion. 

Messrs.  France  and  Eogers^  for  the  relator. 

Messrs.  Morrison  and  Fnjjus,  for  the  respondents. 

Mr.  Huan  Butler,  Messrs.  Ehett  and  Hobson,  Wells, 
Smtth  and  Macon^  Haynes,  Dunning  and  Haynes,  amid 
curice. 

•Beck,  J.  In  the.  opinion  recently  announced  in  this 
case,  it  was  held  that  at  the  time  of  the  election  in  Grand 
county  to  determine  the  question  of  the  removal  of  the 
county  seat,  no  law  existed  upon  that  subject  authoriz- 
ing the  election.  For  this  reason  the  steps  taken  to 
change  the  county  seat  were  held  to  be  void. 

This  conclusion  was  arrived  at  from  the  foUowing, 
among  other  considerations,  to  wit:  that  the  territorial 
statute  (sec.  42,  ch.  XX,  R.  S.,  as  amended  by  the  act  of 
February  9,  1876),  which  constituted  the  only  law  on  the 
subject  of  the  removal  of  county  seats,  was  a  special  or 
local  law,  and  for  this  reason  was  in  conflict  with  sec.  25, 
art.  V,  of  the  state  constitution. 

This  section  prohibits  the  general  assembly  from  pass- 
ing special  or  local  laws  in  this  and  other  specified  cases, 
and  in  all  cases  where  a  general  law  can  be  made  appU- 
cable. 

This  statute  being,  as  was  supposed,  inconsistent  with 
the  constitution,  we  held  that  it  was  not  saved  by  section 
1  of  the  schedule,  which  provides  as  follows:  "  All  laws 
in  force  at  the  adoption  of  this  constitution  shall,  so  far 
as  not  inconsistent  therewith,  remain  of  the  same  foixje 
as  if  this  constitution  had  not  been  adopted,  until  they 
expire  by  their  own  limitation,  or  are  altered  or  repealed 
by  the  general  assembly." 
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After  the  opiQion  was  announced  a  petition  for  a  re- 
hearing was  presented,  accompanied  by  briefs  calling  our 
attention  to  a  series  of  adjudications,  not  previously  re- 
ferred to,  of  similar  questions  growing  out  of  constitu- 
tional provisions  of  other  states  identical  with  our  own. 
These  cases  being  in  conflict  with  the  views  expressed  in 
the  opinion,  we  granted  a  rehearing,  and  directed  a  re- 
argument  upon  this  point.  The  counsel  of  the  respective 
parties,  assisted  by  other  members  of  the  bar  who  ap- 
peared as  amid  curice,  have  favored  us  with  able  and 
exhaustive  arguments,  both  Oral  and  by  brieCs,  upon  both 
sides  of  this  question. 

After  due  examination  of  the  authorities,  and  upon 
mature  reflection,  we  are  satisfled  that  the  opinion  ren- 
dered in  this  case  is  opposed  to  the  current  of  authority 
on  the  point  decided. 

Therefore,  notwithstanding  the  numerous  and  weighty 
considerations  that  might  be  urged  in  favor  of  the  view 
previously  taken,  and  despite  the  doubts  which  we  may 
entertain  as  to  the  actual  intentions  of  the  f ramers  of 
our  constitution  in  respect  to  this  subject,  it  would  be 
fruitless,  in  face  of  the  adjudications,  to  enumerate  the 
former,  or  to  speculate  as  to  the  latter.  The  law  of  the 
case  is  in  favor  of  the  constitutionality  of  the  statute. 
Similar  provisions  had,  long  prior  to  the  adoption  of  our 
constitution,  existed  in  the  constitutions  of  many  of  the 
states,  and  had  been  construed  as  wholly  prospective,  and 
as  only  intended  to  affect  future  legislation.  At  first  this 
doctrine  met  with  opposition,  as  being  unsound  in  prin- 
ciple, and  it  was  announced  by  divided  courts,  but  later 
it  received  a  unanimity  of  opinion  which  gave  to  it  the 
force  of  a  settled  rule  of  construction.  It  was  held  that 
they  were  not  intended  to  annul  or  affect  existing  laws 
of  the  character  prohibited.  The  clause  continuing  in 
force  laws  not  inconsistent  with  the  constitution,  was 
held  not  to  abrogate  laws  which,  if  subsequently  enacted, 
would  be  clearly  inconsistent  and  unconstitutional. 
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Whatever,  therefore,  might  be  our  final  views  upon 
principle,  if  the  point  presented  was  an  original  question, 
we  conceive  it  to  be  our  duty  to  subscribe  to  the  settled 
doctrine. 

These  provisions  of  our  constitution  were  taken  from 
the  constitutions  of  other  states,  where  they  had  pre- 
viously received  a  settled  and  uniform  interpretation.  The 
presumption  obtains  that  this  interpretation  was  known 
and  adopted  by  the  convention  at  the  time  these  provis- 
ions were  engrafted  upon  our  fundamental  law. 

For  the  reasons  stated  the  opinion  filed  herein  is  with- 
drawn, and  the  statute  held  valid.  See  Cass  v.  Dillon^ 
2  Ohio  St.  607;  State  v.  Trustees,  etc.  8  Ohio  St.  394;  All- 
buyer  V.  State,  10  Ohio  St.  588;  State  v.  Barbee,  3  Ind. 
258;  State  v.  Macon  County  Court,  41  Mo.  453;  State  v. 
Thompson,  2  Kan.  432;  Lehigh  Iron  Co.  v.  Lower  Ma- 
cuTigie  Tp.  81  Pa.  St.  484;  Ind.  Co.  v.  Agricultural  So- 
ciety, 85  Pa.  St.  357;  Ex  parte  BurTc,  Sup.  Ct.  Cal.  2 
Col.  Law  Reporter,  150. 

We  will  now  proceed  to  consider  other  questions  raised 
by  the  demurrer  of  the  petitioner  to  the  answer  of  the  re- 
spondents. But  to  do  so  intelligently,  a  brief  statement 
of  the  pleadings  is  necessaiy. 

The  substantial  allegations  of  the  alternative  writ  of 
mandamus  are,  that  the  county  seat  of  Grand  county 
was  located  at  Hot  Sulphur  Springs,  on  the  2d  day  of 
February,  1874,  and  that  afterwards,  on  the  9th  day  of 
April,  1881,  the  board  of  county  commissioners  (defend- 
ants), assuming  to  act  under  color  of  office,  ordered  and 
declared  the  county  seat  to  be  removed  and  located  at 
Grand  Lake.  That  the  county  officers,  by  order  of  the 
commissioners,  removed  their  offices  to  Grand  Lake,  and 
have  ever  since  held  them  there,  and  transacted  all  offi- 
cial business  at  that  place,  but  without  authority  of  law. 

The  petition  states  the  additional  facts,  that  in  the 
month  of  October,  1880,  a  petition  praying  the  submis- 
sion of  the  question  of  removal  to  a  vote  of  the  people  of 
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the  county,  was  submitted  to  the  board  of  commissioners, 
and  that  the  boaixl  caused  notices  to  be  posted  that  the 
question  of  removal  would  be  submitt^ed  at  the  next  gen- 
eral election,  and  in  pursuance  thereof  it  was  submitted 
at  the  general  election  held  November  2,  1880.  That  the 
county  board  of  canvassers  met  on  the  12th  day  of 
November,  and,  after  canvassing  the  vote,  oflScially  de- 
termined that  the  majority  of  the  voters  of  the  county 
were  opposed  to  the  removal. 

The  answer  admits  the  location  of  the  county  seat  at  Hot 
Sulphur  Springs  in  1874,  and  also  admits  that  the  board 
of  county  commissioners  declared  the  county  seat  to  be  at 
Grand  Lake  in  April,  1881;  admits  the  removal  of  county 
offices  and  the  transaction  of  county  business  at  the  latter 
place  since  that  time.  But  the  answer  avers  that  the 
change  was  ordered  as  the  result  of  an  election  regularly 
called  and  held  to  determine  the  question  of  changing  the 
county  seat,  and  which  resulted  in  favor  of  Grand  Lake, 
as  shown  by  the  abstract  of  votes  polled,  the  places  con- 
testing being  Hot  Sulphur  Springs  and  Grand  Lake;  that 
the  board  of  canvassers  discarded  and  threw  out  sixty- 
two  of  the  votes  so  polled,  alleging  them  to  be  illegal, 
which  changed  the  result  of  the  election,  and  left  a  ma- 
jority vote  in  favor  of  Hot  Sulphur  Springs. 

The  answer  denies  that  the  votes  so  discarded  were 
illegal,  and  avers  that  the  county  commissioners  ordered 
the  removal  of  the  various  offices,  with  their  effects  and 
property,  to  Grand  Lake,  in  pursuance  of  the  result  of  the 
election. 

The  principal  question  raised  by  the  demurrer  to  this 
answer  is,  whether  the  matters  therein  alleged  by  way  of 
confession  and  avoidance  are  properly  issuable  in  a  pro- 
ceeding by  mandamus. 

Counsel  for  the  relator  contends  that  the  action  of  the 
board  of  canvassers  cannot  be  questioned  here;  that  the 
conduct  of  the  canvassers  cannot  be  attacked  collaterally; 
that  the  law  presumes  they  did  their  duty,  and  that,  so 
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far  as  this  proceeding  is  concerned,  their  action  is  conclu- 
sive on  this  court. 

It  is  further  insisted  that  if  any  one  is  aggrieved  by 
the  action  of  the  canvassers  he  has  his  remedy  by  quo 
warranto. 

As  to  the  matters  of  defense  which  may  be  set  up  in 
answer  or  return  to  the  alternative  writ,  the  rule  is,  that 
the  return  must  either  deny  the  facts  stated  on  which  the 
claim  of  the  relator  is  founded,  or  must  state  other  facts 
sufficient  in  law  to  defeat  the  relator's  claim.  Moses  on 
Mandamus,  p.  210. 

Thompson,  J.,  in  Commonwealth  ex  rel  Armstrong  v. 
The CommissionerSy etc.  3TPa.  St.  277,  says:  "The respond- 
ent upon  service  of  it  (the  writ)  is  bound  to  obey,  or  show 
that  the  plaintiff  has  no  right  to  demand  obedience,  or 
that  no  duty  exists  which  he  can  be  compelled  to  per- 
form. Whenever  this  is  not  accomplished  by  a  demurrer, 
or  by  a  general  traverse  of  the  facts  set  forth  in  the  writ, 
it  is  generally  done  by  matters  averred  in  the  return  by 
way  of  confession  and  avoidance.^  Citing  Tap.  on  Man. 
347;  8  Casey,  218;  10  Casey,  496. 

Section  305  of  the  Civil  Code  provides  that,  on  the  re- 
turn of  the  alternative  writ,  the  person  on  whom  the  writ 
has  been  served  "  may  show  cause  by  answer  under  oath, 
made  in  the  same  manner  as  an  answer  to  a  complaint  in 
a  civil  action.^ 

Section  306,  which  provides  for  the  trial  of  the  issue 
raised  by  the  answer,  is  as  follows:  "If  an  answer  is 
made  which  raises  a  question  as  to  a  matter  of  fact  es- 
sential to  the  determination  of  the  motion,  and  affecting 
the  substantial  rights  of  the  parties,  and  upon  the  sup- 
posed tinith  of  which  the  writ  is  based,  the  court  or  judge 
may,  in  its  discretion,  order  the  question  to  be  tried  before 
a  jury,  and  postpone  the  argument  until  such  trial  can 
be  had  and  the  verdict  certified  to  the  court  or  jury.^ 

Now  the  principal  facts  alleged  in  the  petition  for  the 
writ)  upon  the  supposed  truth  of  which  the  writ  was 
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granted,  were  that  ''the  county  board  of  canvassers 
caused  their  canvass  of  said  election  to  be  correctly  stated 
and  duly  returned,  *  *  *  and  by  their  statement  as 
aforesaid  determined  that  a  majority  of  the  legal  voters 
were  opposed  to  the  removal  of  the  county  seat,"  and 
that  regardless  of  this  canvass  and  the  result  of  the  elec- 
tion, the  county  commissioners  caused  the  removal  of  the 
county  offices  to  Grand  Lake. 

The  answer  admits  the  principal  facts  charged,  but 
Sleeks  to  avoid  the  effect  of  the  allegation  by  the  aver- 
ments that  Grand  Lake  had  a  clear  majority  of  all  the 
votes  cast  at  the  election  by  those  qualified  to  vote  upon 
the  question  of  removal  of  the  county  seat,  as  shown  by 
the  abstract  of  votes  made  by  the  canvassers;  but  the  re- 
sult was  changed  in  favor  of  Hot  Sulphur  Springs  by  the 
illegal  action  of  the  board  of  canvassers  in  throwing  out 
legal  votes. 

The  answer,  thei^fore,  presents  an  issue  of  fact  as  to 
the  true  result  of  the  election.  This  is  a  good  and  proper 
issue,  unless  by  reason  of  statutory  provisions  the  law 
presumes  that  the  canvassers  did  their  duty,  as  suggested 
by  relator's  counsel,  and  that  their  action  is  conclusive  in 
this  proceeding. 

The  soundness  of  these  propositions  depends  upon  the 
powers  conferred  by  law  upon  the  board  of  canvassers, 
and  whether  the  law  provided  an  appeal  from  their  action 
in  such  a  case  as  this. 

The  presumption  which  the  law  indulges  in  favor  of 
the  conduct  of  public  officers  is  always  liable  to  be  rebut- 
ted in  a  proper  proceeding.  Whether  this  be  a  proper 
proceeding  to  test  the  validity  of  the  election,  may,  per- 
haps, depend  upon  the  question  whether  the  laws  of  the 
state  afforded  a  plain  and  ample  remedy  for  contesting 
the  election.  Code  of  Civil  Procedure,  sec.  302;  State  ex 
rel.  Ayres  v.  Stockwell^  7  Kan.  98. 
.  Our  statute  makes  no  provision  for  a  contest  of  an  elec- 
tion of  this  character.    No  tribunal  is  provided,  and  no 
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mention  is  made  of  the  subject.  The  only  election  con- 
tests authorized  in  counties  are  those  of  officers.  General 
Laws,  sees.  1013,  1034. 

It  is  also  clear  that  there  is  no  remedy  by  qtw  warranto, 
for  that  remedy  is  only  employed  to  test  the  right  to  an 
office  or  franchise.  High,  Ex.  Leg.  Eem.  §  618;  People  ex 
rd.  V.  Whitcomb,  55  111.  172. 

Unless,  therefore,  the  functions  of  the  canvassing 
officers  were  of  a  judicial  nature,  and  their  determina- 
tion as  to  the  result  of  the  vote  partakes  of  the  nature 
of  a  judgment,  there  remains  no  doubt  of  the  right  to 
inquire  into  the  regularity  and  validity  of  their  acts  in 
this  proceeding. 

What,  then,  were  the  powers  conferred  by  law  upon 
the  board  of  canvassers } 

The  general  rule  is  that  the  powers  of  canvassers  are 
ministerial,  involving  simply  the  labor  of  counting  the 
votes  returned,  and  determining  who  has  received  the 
highest  number.  They  have  a  quasi  judicial  power 
to  determine  whether  the  papers  transmitted  to  them  are 
genuine  election  returns,  but  they  have  no  judicial  power 
to  reject  votes  polled.  High,  Ex.  Leg.  Rem.  §  56; 
McCrary  on  Elections,  §§  81,  85,  and  authorities  cited. 

Of  course,  the  rule  is  subject  to  modification  by  stat- 
ute. No  statutory  modification,  however,  existed  which 
in  anv  manner  changed  the  rule  in  the  case  at  bar.  But 
two  changes  had  been  made,  one  providing  for  a  contest 
in  case  of  town  and  precinct  officers  before  the  canvass- 
ing board;  the  other,  that,  in  case  of  a  tie  vote  for  a 
county  or  precinct  office,  the  same  board  should  deter- 
mine by  lot  which  of  the  two  candidates  should  be  elected. 
General  Laws,  §§  978, 1034. 

The  statute  did  not  in  terms  authorize  the  county  board 
of  canvassers  to  canvass  this  vote  at  all,  but  having  re- 
quired the  vote  to  be  taken  at  the  regular  county  election, 
and  to  be  canvassed,  the  authority  may  fairly  be  implied, 

no  other  provision  being  made  for  the  canvass  thereof. 
Vol.  VI— 14 
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The  conclusion  at  which  we  arrive  is,  that  the  regular- 
ity  of  the  proceeding  of  the  board  of  canvassers  may  be 
inquired  into  in  this  proceeding,  and  if  the  result  of  the 
election  was  in  fact  as  alleged  in  the  answer  of  the  re- 
spondents, justice  and  law  alike  require  that  the  peremp- 
tory writ  be  denied. 

In  addition  to  the  authorities  dted,  our  views  are  sup- 
ported by  the  case  of  Calaveras  County  v.  Brockwayj  30 
Cal.  336,  a  case  very  similar  in  its  essential  features  to- 
the  case  under  consideration.  It  was  likewise  the  case^ 
of  an  election  to  determine  the  removal  of  a  county  seat. 
The  lx)ard  of  supervisors  had  canvassed  the  vote,  which 
was  conceded  to  have  been  proper,  and  had  declared  the- 
result  to  be  in  favor  of  removal.  The  county  officers  re- 
fused to  remove,  and  the  judge  of  the  district  and  county 
courts  refused  to  hold  courts  at  the  new  county  seat.  To 
an  alternative  writ  of  mandamus  they  answered,  among^ 
other  things,  that  the  declaration  and  determination 
of  the  board  of  supervisors  was  untrue  and  false  in. 
fact  as  to  the  number  of  votes  given  for  the  location  of 
the  county  seat.  A  motion  to  strike  out  this  averment 
was  denied. 

Another  portion  of  the  answer  denied  that  the  board 
had  estimated  the  entire  vote,  and  averred  that  the  for- 
mer county  seat  had  received  a  majority  of  the  whole 
number  of  votes  cast  at  the  election.  These  averments- 
were  demurred  to  on  the  ground  that  the  petition  having- 
alleged  that  the  board  of  supervisors  had  canvassed  the 
returns  of  the  election  pursuant  to  law,  and  declared  the 
result  thereof,  their  adjudication  could  not  be  attacked 
collaterally  except  for  fraud.  In  support  of  the  demurrer 
it  was  suggested  that  the  only  remedy  of  aggrieved  par- 
ties was  under  the  act  for  contesting  elections. 

The  demurrer  was  overruled,  the  court  remarking  that 
the  act  referred  to  only  provided  for  contesting  the  elec- 
tion of  officers,  and  that  no  contest  could  be  had  in  that 
case  since  no  office  was  involved;  also,  that  assuming  the 
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authority  of  the  board  of  supervisors  to  canvass  the  votes 
and  declare  the  result  of  the  election,  it  did  not  follow- 
that  their  determination  v^ras  conclusive,  though  in  the 
first  instance  it  stood  as  prima  facie  evidence  that  the 
result  was  as  declared.  Like  all  other  prima  facie  evi- 
dence, it  was  open  to  contradiction. 

The  observations  of  the  court  upon  the  issues  there 
joined  are  so  pertinent  to  the  present  case  that  we  cite 
them  as  expressive  of  our  views  upon  the  issues  joined 
here. 

**If,"  said  the  court,  "the. fact  were  otherwise  than  as 
determined  by  the  board,  it  would  be  an  unjust  denial  of 
the  rights  of  the  electors  of  the  county  to  shut  the  door 
against  aJI  remedy  for  the  redress  of  the  wrong.  If  San 
Andreas  was  elected,  and  thereby  established  as  the 
county  seat  of  Calaveras  county,  it  was  by  the  expi-essed 
will  of  a  majority  of  the  electors  who  voted,  and  not  by 
the  determination  or  certificate  of  the  board  of  super- 
visors. If  a  false  estimate  of  the  number  of  votes  cast 
for  the  respective  places  was  made  and  announced  by  the 
board,  whether  intentionally  or  otherwise,  justice  de- 
mands that  the  injured  party  or  portion  of  the  citizens  of 
the  county  should  have  an  opportunity  of  making  it 
manifest,  and  of  having  the  true  result  ascertained  and 
determined." 

As  a  result  of  the  views  expressed  upon  the  points 
raised  by  the  demurrer  to  the  answer  in  the  case  before 
U8,  the  demurrer  will  be  overruled.  And  it  appearing 
that  the  answer  to  the  writ  raises  an  issue  of  fact  essen- 
tial to  the  determination  of  the  cause,  and  affecting  the 
substantial  rights  of  the  parties,  it  is  therefore  ordered 
that  the  cause  be  referred  to  the  district  court  of  Grand 
county  for  trial  of  said  issue  of  fact  before  a  jury,  or  be- 
fore the  court  without  a  jury,  if  a  jury  shall  be  waived 
by  the  parties. 

It  further  appearing  that  the  judge  of  said  district 
court  is  only  a  nominal  party  to  this  proceeding,  the  same 
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may  be  dismissed  as  to  him,  or  he  may  call  upon  the 
judge  of  another  district  to  preside  at  said  trial. 

The  issue  to  be  tried  is:  What  number  of  votes  was 
cast  by  the  quahfled  electors  of  Grand  county  at  the 
general  election  held  in  said  county  on  the  2d  day  of 
November,  A.  D.  1880,  on  the  question  of  the  removal 
of  the  county  seat  of  said  county;  and  of  the  number 
of  votes  so  cast,  what  number  of  legal  votes  was  for 
"  Hot  Sulphur  Springs  "  for  county  seat,  and  what  num- 
ber for  "  Grand  Lake  "  for  county  seat  ? 

It  is  further  ordered  that  a  copy  of  this  opinion  and 
order  be  certified  by  the  clerk  of  this  court  to  the  clerk  of 
the  district  court  of  Grand  county,  and  that  the  same  be 
filed  in  the  office  of  the  clerk  of  the  district  court  of 
Grand  county. 

We  further  order  that  said  district  court,  upon  final 
trial  of  said  issue,  return  to  this  court  the  verdict  of  the 
jury  that  may  be  sworn  and  impaneled  to  try  the  same, 
or  the  finding  of  the  court  on  said  issue,  if  a  trial  by  jury 
shall  be  waived* 


CoNi^Y  v.  Morris. 
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i7 ^  for  publication,  and  the  defendant  in  such  case  has  forty  days  in 

which  to  answer  after  service,  exclusive  of  the  day  of  summons. 

Error  to  District  Court  of  Pueblo  County. 

The  case  is  stated  in  the  ppinion. 

Messrs.  Bradford,  Murray  and  Bradford,  for  plaint- 
iff in  error. 

Messrs.  Patton,  Urmy  and  Irwin,  for  defendant  in 
error. 
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Stone,  J.  Complaint  was  filed  in  the  court  below  by 
the  defendant  in  error  against  the  plaintiff  in  error  upon 
a  money  demand.  Summons  issued  the  10th  day  of 
March,  1881.  On  the  same  day  the  complainant  filed  an 
affidavit  averring  that  the  residence  of  the  defendant  was 
unknown  to  the  affiant,  that  process  had  been  placed  in 
the  hands  of  the  sheriff  to  serve,  and  that  the  said  sher- 
iff, after  due  diligence,  could  not  find  the  defendant,  and 
that  after  due  diligence  the  defendant  could  not  be  found 
in  the  state. 

Thereupon  an  order  of  publication  of  summons  was 
made  by  the  clerk  of  the  court,  March  11,  1881,  and  the 
affidavit  of  the  publisher  shows  that  the  required  time  of 
such  publication,  four  weeks,  expired  April  9,  1881.  On 
the  22d  of  April  thereafter,  default  was  taken  against 
the  defendant  for  failure  to  answer,  and  final  judgment 
rendered  against  him  April  27,  1881. 

The  judgment  was  prematurely  i-endered.  The  defend- 
ant had  forty  days  from  and  after  the  completion  of  the 
service  of  summons  in  which  to  answer. 

The  date  of  the  last  publication  was  April  9,  1881. 
This  was  "  the  expiration  of  the  time  prescribed  for  pub- 
lication," in  the  language  of  section  42  of  our  Civil  Code; 
and  under  said  section,  service  was  not  complete  until  ten 
days  after  that  time;  while  section  32  of  the  code  gives 
the  defendant,  where  pubUcation  is  required  to  be  made, 
forty  days  to  answer  **  after  the  service  of  summons,  ex- 
clusive of  the  day  of  summons,"  as  provided  in  section  31. 

In  the  case  of  Orewell  v,  Henderson^  5  Cal.  465,  the 
court,  in  construing  the  California  act,  which  provided  that 
"  the  service  of  the  summons  shall  be  deemed  complete  at 
the  expiration  of  the  time  prescribed  by  the  order  of  pub- 
lication," held,  that  where  service  was  made  by  publica- 
tion, such  service  was  only  effected  by  the  publication, 
and  as  the  defendant  (under  a  provision  of  the  act  the 
same  as  section  32  of  our  code)  had  forty  days  to  answer 
"after  the  service  of  the  summons,"  he  was  entitled  to 
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forty  days  after  the  lapse  of  the  period  of  publication. 
Under  section  42  of  our  code  the  service  is  not  complete 
until  the  lapse  of  ten  days  after  the  period  of  publica- 
tion, and  it  follows,  therefore,  that  such  defendant  has 
fifty  days  in  which  to  answer  after  the  lapse  of  the  period 
of  publication. 

This  rule  is  not  changed  by  the  third  clause  of  section 
150  of  the  code. 

A  default  could  not,  therefore,  have  been  properly  taken 
against  the  plaintiff  in  error  in  this  case  for  a  failure  to 
answer  before  the  30th  day  of  May,  1881,  and  the  rendi- 
tion of  the  judgment  against  him  on  the  27th  of  April 
was  unauthorused  and  must  be  reversed. 

There  are  other  errors  apparent  in  the  record,  but  as 
the  want  of  jurisdiction  above  pointed  out  is  fatal  to  the 
judgment,  we  need  not  discuss  the  others. 

Reversed. 
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The  San  Juan  and  St.  Louis  Mining  and  Smeltino 

Company  v.  Finch  et  al. 

1.  When  the  want  of  summons  upon  &  party  sought  to  be  made  de- 
fendant affirmatively  appears  by  the  record,  the  jurisdiction  of  the 
court  does  not  attach. 

8.  A  judgment  rendered  against  a  party  not  before  the  court  is  invalid, 
and  a  court  of  equity  may  enjoin  the  execution  of  such  judgment. 
Where  the  judgment  is  voidable  merely,  a  different  rule  applies 
according  to  the  equities  of  the  case. 

8.  The  rule  that  the  issuance  of  a  writ  of  mjunction  operates  as  a  re- 
lease of  all  errors  in  the  proceedings  enjoined,  is  not  believed  to  be 
applicable  to  proceedings  in  chancery,  or  those  in  their  nature 
equitable.  The  rule  is  statutory ;  also  held  that  the  rule  is  inappli- 
cable in  this  case,  the  judgment  being  not  merely  erroneous  but 
void. 

4.  Proceedings  to  enforce  rights  under  the  mechanics'  lien  law  are  in 
their  nature  equitable,  and  prior  to  the  present  code  were  admin- 
istered by  the  chancery  side  of  the  court,  and  governed  by  the 
rules  of  chancery  practice.  The  distinctive  rules  and  principles 
applicable  to  legal  and  equitable  rights  and  remedies,  as  heretofore 
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distinguished,  are  unaffected  by  the  abolition  of  forms  under  the 
code  practice. 
'5.  The  issue  tendered  by  the  bill  for  injunction  in  this  case  being  the 
validity  of  the  judgment,  might  have  been  met  by  demurrer  or 
motion  to  dissolve  the  writ. 

6.  An  answer  must  be  responsive  to  the  bill  to  properly  raise  a  triable 

issue. 

7.  Brevity  in  pleading  is  to  be  commended  when  it  intelligently  ex- 

presses a  cause  of  action  or  defense,  but  a  loose  and  wholesale 
adoption  and  readoption  of  exhibits  attached  to  pleadings  of  tho 
adverse  party,  as  far  as  applicable  and  with  certain  exceptions,  is 
too  uncertain  to  be  tolerated  under  any  system  of  practice. 

8.  A  defendant  who  becomes  pro  hoc  vice  complainant,  must,  in  his 

cross-bill,  set  forth  the  grounds  relied  upon  for  affirmative  relief 
with  the  same  strictness  as  the  complainant  in  his  original  bilL 

9.  It  is  error  to  rule  a  plaintiff  to  plead  to  a  cross-bill  while  demurrers 

thereto  are  depending  and  undisposed  of. 

10.  Under  section  1668,  (General  laws,  claimants  seeking  to  enforce  me- 

chanics' liens  are  required  to  make  not  only  the  owner  of  the  prop- 
erty,  but  all  other  persons  interested  in  the  premises,  parties 
defendant.  Being  a  statutory  proceeding,  the  mode  thereby  pre- 
scribed must  be  specifically  pursued. 

11.  The  statute  (Qeneral  Laws,  section  1660}  provides  that  the  premises 

may  be  sold  within  the  time  and  in  the  manner  provided  for  sales 
on  execution  issuing  out  of  any  court  of  record.  This  must  bQ 
x>onstrued  to  mean  twenty  days,  under  section  1417,  General  Laws. 

Error  to  District  Court  of  Ouray  County. 

The  case  is  stated  in  the  opinion. 

Messrs.  Thatcher  and  Qast,  for  plaintiffs  in  error. 
Mr.  J.  P.  Brockway,  for  defendants  in  error. 

Stone,  J.  Suit  was  brought  against  the  plaintiff  in 
«iTor,  the  San  Juan  and  St.  Louis  Mining  and  Smelting 
Company,  in  the  county  court  of  Ouray  county,  by  Henry 
Gardner,  one  of  the  defendants  in  error,  claiming  an 
amount  due  for  work  done  under  a  contract  with  said  com- 
pany (which  was  averred  to  be  a  corporation  duly  organ- 
ized), in  the  erection  of  buildings  upon  certain  premises 
described,  and  praying  for  judgment  and  a  lien  upon  said 
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premises  under  the  statutory  lien  law,  and  that  the  said 
premises  be  sold  to  satisfy  the  judgment  prayed. 

That  portion  of  the  summons  in  the  case  which  is  im- 
portant to  be  considered  here  is  as  follows: 
*' State  OF  Colorado,  Ouray  County^  ss: 

"  In  the  county  coxxrt  within  the  county  and  state  afore- 
said. Henry  Gardner,  plaintiff,  v.  The  San  Juan  and  St. 
Louis  Mining  and  Smelting  Company,  R.  P.  Long,  presi- 
dent, W.  H.  Strout,  secretary,  and  Charles  H.  Rawles, 
defendants. 

"The  people  of  the  state  of  Colorado  send  greeting  to 
B.  F.  Long,  W.  H.  Strout  and  Charles  H.  Rawles,  de- 
fendants above  named. 

"  You  are  hereby  required  to  appear  in  an  action  brought 
against  you  by  the  above  named  plaintiff  in  the  county 
court  within  and  for  the  county  of  Ouray  and  state  of 
Colorado,  and  to  answer  the  complaint  filed  therein,"  etc. 

The  return  of  the  sheriff  certifies  that  service  was 
made  by  delivering  copies  of  the  writ  to  each  of  the  said 
persons,  Long,  Strout  and  Rawles.  Complaints  were 
afterwards  filed  in  the  case  by  Waldron,  Lewis,  Hammon 
and  Hotchkiss  as  interpleading  claimants,  for  labor  and 
materials  furnished,  as  alleged,  upon  like  contracts  with 
the  said  mining  and  smelting  company.  Upon  default 
of  appearance  by  either  the  company  or  any  of  the  parties 
served,  judgments  were  rendered  by  the  county  court  in 
favor  of  the  claimants  in  each  case,  aggregating  near 
$4,000,  which  judgments  were  declared  liens  upon  the 
premises  of  said  corporation,  and  separate  executions  were 
issued  upon  each  judgment  commanding  the  sheriff  to 
make  the  same  out  of  "  the  lands  and  tenements,  goods  and 
chattels  of  the  San  Juan  and  St.  Louis  Mining  and  Smelts 
ing  Company,"  and  afterwards  the  property  of  the  said 
company  was  advertised  for  sale  by  the  sheriff  to  satisfy 
the  judgments  rendered  as  aforesaid. 

Thereupon  the  plaintiff  in  error  presented  to  the  judge 
of  the  district  court  for  said  coimty  a  petition  for  injunc- 
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tion,  praying  to  have  the  judgment  and  decree  of  the 
county  court  set  aside,  and  that  Finch,  the  sheriff,  be  re- 
strained and  enjoined  from  selling  the  said  premises  by 
virtue  of  the  execution  issued  upon  the  decree  or  judg- 
ment rendered  in  the  case. 

A  preliminary  injunction  was  awarded  and  issued,  and 
afterwards,  the  cause  coming  on  for  hearing  at  the  en- 
suing term,  the  injunction  theretofore  issued  was  dis- 
solved, and  judgments  were  rendered  in  favor  of  each  of 
the  defendants,  Gardner,  Hammon,  Lewis,  Waldron  and 
Hotchkiss,  for  the  several  amounts  claimed  by  each,  the 
same  as  in  the  county  court,  and  the  premises  of  the 
plaintiff  company,  as  described,  were  ordered  to  be  sold 
to  satisfy  said  judgments,  if  not  paid  in  ten  days. 

To  reverse  the  judgment  of  the  court  below  the  follow- 
ing errors  were  assigned : 

1.  The  proceedings  recited  as  in  the  county  court  of 
Ouray  county  were  utterly  void  and  of  no  effect,  for  the 
reasons  stated  in  the  complaint,  and  therefore  the  district 
court  erred  in  dissolving  the  preliminary  injunction. 

2.  The  court  erred  in  not  deci'eeing  that  a  perpetual  in- 
junction issue  to  restrain  all  proceedings  under  the  said 
void  judgments  of  said  county  court  of  Ouray  county. 

3.  The  court  erred  in  overruling  the  demurrer  to  the 
answers  and  cross-bills  of  the  defendants. 

4.  The  court  erred  in  ordering  the  appellant  to  plead 
to  said  cross-complaints  while  demurrers  thereto  re- 
mained undisposed  of. 

6.  The  court  erred  ^in  ordering  appellant  to  plead  in- 
stanter. 

6.  The  court  erred  in  giving  final  judgment  upon  the 
said  cross-complaints  without  disposing  of  the  issues 
raised  by  the  original  complaint. 

7.  The  court  erred  in  rendering  personal  judgment 
against  appellant,  and  the  said  judgment  is  in  other  re- 
spects erroneous. 

8.  The  court  erred  in  proceeding  to  a  hearing  of  said 


218    San  Juan  &  St.  L.  M.  &  S.  Co.  v.  Finch.  [April  T., 

cross-complaint  and  rendering  judgment  thoreon  without 
notice  to  the  other  lien  claimants  as  required  by  law. 

9.  If  the  judgments  of  the  county  court  of  Ouray 
county  were  void,  the  district  court  should  so  have  de- 
creed. If  they  were  not  void,  then  the  district  court 
erred  in  rendering  new  judgments  upon  the  causes  already 
adjudicated. 

There  is  no  statutory  redemption  from  decrees  of  sale 
in  mechanics'  lien  cases,  and  therefore  the  time  for  pay- 
ment allowed  by  the  district  court  was  imconscionably 
short. 

The  first,  second  and  ninth  assignments  may  be  con- 
sidered together,  as  going  to  the  objection  against  the 
judgment  upon  jurisdictional  grounds. 

The  issue  tendered  by  the  plaintiff  in  error  in  the  dis- 
trict court  was  not  whether  there  was  sufficient  proof  in 
support  of  the  several  claims  to  sustain  the  deci*ees  or 
judgments  rendered  thereon  in  the  county  court,  but 
whether  such  judgments  were  not  void  for  the  reasons 
set  out  in  the  complaint  or  petition  for  injunction. 

This  petition  as  brought  up  by  the  record  sets  forth  so 
much  of  the  proceedings  in  the  county  court  as  serves  to 
show  fully  the  matters  complained  of.  This  shows  that 
the  corporation  sued,  and  against  which  the  lien  fore- 
closures were  prayed,  was  not  served  with  process,  never 
entered  its  appearance,  that  no  summons  was  in  fact 
issued  directed  to  it,  and  that  it  was  not  before  the  court 
for  any  purpose.  The  summons  was  issued  against  Long, 
Strout  and  Rawles,  which  persons  are  thereby  informed 
that  if  they  fail  to  appear  and  answer,  judgment  will  be 
taken  against  them. 

Since  the  county  court,  by  the  service  of  this  summons 
to  the  three  persons  named  therein,  acquired  no  jurisdic- 
tion over  the  corporation  sued,  the  default  taken  against 
it  was  without  warrant  of  law,  and  the  judgments  or 
decrees  rendered  thereupon  were  unauthorized  and  void. 

Hence,  respecting  the  action  of  the  district  court,  no 
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reason  is  perceived  for  dissolving  tlie  injunction  or  for 
not  perpetuating  it. 

The  want  of  service  on  the  company  affirmatively  ap- 
pears by  the  record,  and  in  such  case  the  jurisdiction  of 
the  county  court  did  not  attach.  Freeman  on  Judg- 
ments, §  125;  Clark  v.  Thompson^  47  111.  25;  Oilpin  v. 
TagCy  18  Wall.  365;  Clayton  v.  Clayton,  4  Col.  415. 

That  a  judgment  rendered  against  a  party  not  before 
the  court  is  invalid,  is  a  jurisdictional  principle  of  ele- 
mentary familiarity,  and  that  a  court  of  chancery  may 
interpose  to  enjoin  the  execution  of  a  judgment  rendered 
against  a  party  without  service  of  process  upon  him,  by 
reason  whereof  he  does  not  appear  or  make  defense  to 
the  action,  is  well  settled  by  weight  of  authorities.  A 
distinction  is  taken  in  some  of  the  books  between  cases 
where  the  record  affirmatively  shows  a  want  of  service, 
and  cases  where  the  record  merely  omits  to  show  the 
service,  leaving  the  service  to  be  presumed  prima  facie; 
but  where,  as  in  the  case  before  us,  the  failure  of  service 
is  affirmatively  shown,  and  consequently  no  appearance 
made,  the  judgment  is  void  beyond  question.  In  such 
cases  it  is  clear  that  the  judgment  may  be  enjoined.  Bell 
^.  WilliamSy  1  Head,  229;  Caruthers  v.  Hartsfieldy  3 
Yerg.  366;  Ridgeway  v.  Bank  of  Tenn.  30  Tenn.  523; 
Bohinson  v.  Reed^s  Ex\  50  Ala.  70;  Blakeslee  v.  Murphy j 
44  Ctonn.  193;  Connell  v.  Stilson,  33  Iowa,  149;  Chambers 
t\  Bridge  Manufactory,  16  Kan.  270;  Probst  v.  Meadows^ 
13  lU.  164;  G,  T.  N.  &  T.  Co.  v.  Schirmer,  44  lU.  107; 
Hickey  v.  Stone,  60  lU.  459;  Gross  v.  Hess,  37  Ind.  193; 
Nicholson  v.  Stephens,  47  Ind.  185;  Earl  et  al.  v.  Math- 
eny,  60  Ind.  202;  1  Smith's  Lead.  Cas.  (7th  Am.  ed.)  1119, 
1128,  1144;  2  W.  &  T.  Lead.  Cas.  in  Eq.  1370. 

In  the  Tennessee  cases  above  cited,  and  in  some  others, 
it  is  held  that  the  issuance  of  the  injunction  is  not  de- 
pendent upon  whether  the  complainant  has  a  defense  to 
the  action  wherein  the  judgment  is  sought  to  be  enjoined; 
and  in  the  Kansas  case  of  Chambers  v.  Bridge  Manufac- 
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tory^  supra,  the  judgment  was  perpetually  enjoined,  al- 
though it  appeared  regular  and  valid  on  its  face,  the 
return  of  the  sheriff  as  to  service  being  allowed  to  be  im- 
peached by  showing  that  the  person  served  was  not  at 
the  time  an  officer  of  the  corporation  sued.  To  the  same 
effect  are  the  cases  of  Ridgeway  v.  Batik  and  Hickey  v. 
Stone,  supra.  Without  going  to  the  same  extent,  all 
these  authorities  support  the  general  rule  in  the  case  of  a 
judgment  clearly  void. 

A  few  cases  are  found  which  hold  a  contrary  view,  but 
for  the  most  part  are  decided  upon  the  circumstances  of 
the  particular  case,  and  not  upon  authority.  Sanches  v. 
Carriaga,  31  Cal.  170;  Oregory  v.  Ford,  14  Cal.  139; 
Oates  V,  Lane,  49  Cal.  266;  Parsons  v.  Nutting,  45  Iowa, 
404;  Crandall  v.  Bacon,  20  Wis.  639;  Hart  v.  LazaroUy 
46  Ga.  396. 

In  the  case  of  Gates  v.  Lane,  supra,  the  refusal  to  en- 
join was  put  upon  the  ground  that  the  proper  remedy 
was  by  motion  to  stay  execution,  while  per  contra,  the 
cases  of  Caruthers  v.  Hartsfield,  Bldkeslee  v.  Murphy, 
and  Connell  v.  Stilson,  supra,  hold  that  a  concurrent 
legal  remedy  is  not  always  sufficient  ground  for  re- 
fusing to  enjoin  the  judgment. 

Where  the  judgment  is  erroneous  merely,  or  only  void- 
able and  not  void,  a  different  rule  applies  according  to 
the  equities  of  the  case. 

The  issue  tendered  by  the  bill  of  plaintiff  for  injunc- 
tion being  the  validity  of  the  county  court  judgments, 
could  have  been  properly  met  by  demurrer  to  the  bill  or 
by  motion  to  dissolve  the  writ.  The  motion,  however, 
upon  which  the  writ  was  dissolved,  was  based  upon  other 
grounds  than  the  validity  of  the  county  court  proceed- 
ings. But  the  dissolution  of  the  injunction  left  the 
coimty  court  proceedings  standing  just  as  they  were  be- 
fore they  were  enjoined.  If  considered  valid,  the  bill 
should  have  been  dismissed,  and  this  would  properly  have 
ended  all  that  the  district  court  was  authorized  to  do  in 
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the  case.  If  considered  invalid,  then  the  injunction 
should  have  been  made  perpetual  before  proceeding,  as 
the  district  court  did,  to  render  new  judgments  in  the  case. 
To  dissolve  the  injunction  was  in  effect  to  hold  the  judg- 
ments of  the  county  court  valid,  and  the  property  subject 
to  the  process  issued  thereon.  Hence  it  was  irregular  to 
thereafter  render  another  judgment  for  the  same  cause 
of  action,  thus  subjecting  the  property  of  plaintiff  to  lia- 
bility for  the  satisfaction  of  both  judgments. 

If  the  district  court  did  not  err,  then  there  are  two  sev- 
eral and  distinct  valid  judgments  subsisting  against  the 
plaintiff  for  one  and  the  same  cause  of  action. 

But  it  is  insisted  by  counsel  for  defendant  that  the  is- 
suance of  the  writ  of  injunction  operated  as  a  release  of 
aU  errors,  if  there  were  any,  in  the  proceedings  enjoined. 
While  the  rule  here  invoked  is  true  when  applied  to 
proceedings  at  law  which  are  enjoined,  it  is  not  believed 
to  be  applicable  to  proceedings  in  chancery  or  those  in 
their  nature  equitable. 

The  rule  is  a  statutory  one  (Code,  sec.  125),  and  the 
reason  for  it  is  clearly  and  logically  set  forth  in  the  case 
of  McConnell  v.  Ayres,  3  Scam.  312,  and  is  pertinent, 
since  our  statute  declaring  this  rule  was  taken  from  that 
of  Illinois. 

Besides,  there  is  another  reason  for  the  inapplicability  of 
the  rule  here:  in  this  case  the  judgment  is  not  merely  erro- 
neous, but  void,  and  hence  unaffected  by  the  rule,  which, 
when  applicable,  operates  upon  mere  errors. 

In  this  connection,  however,  we  may  observe,  respect- 
ing  a  point  mooted  by  counsel  in  their  briefs,  that  the  stat- 
utory proceedings  to  enforce  rights  under  the  mechanics' 
lien  •law  are  in  their  nature  equitable,  and  prior  to  our 
present  code  practice  were  administered  by  the  chancery 
side  of  the  court,  and  were  governed  by  the  rules  of  the 
diancery  practice.  Clear  Cr.  &  C  M,  Co.  v.  Booty  1 
Col.  374;  Decker  et  al.  v.  MyleSy  4  Col.  558;  1  CoL  Law 
Beporter,  142. 
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The  distinctive  rules  and  principles  applicable  to  legal 
and  equitable  rights  and  remedies,  as  heretofore  distin- 
guished, are  unaffected  by  the  abolition  of  forms  under 
the  code  practice. 

The  third,  fourth,  fifth  and  sixth  assignments  of  error 
we  think  are  well  laid. 

The  answers  and  cross-bills  of  the  defendants  to  the 
bill  of  the  plaintiff  were  objectionable,  and  the  demurrers 
thereto  should  have  been  sustained. 

The  issue  tendered  by  the  bill  for  injunction  being  the 
validity  of  the  proceedings  in  the  county  court,  the  suffi- 
ciency of  the  matters  charged  in  the  bill  for  the  reUef 
sought  was  a  question  of  law.  If  this  sufficiency  was 
to  be  contested  by  the  defendants,  they  could  have  de- 
murred to  the  bill.  But  if  it  be  conceded  that  this  ques- 
tion was  properly  raised  by  the  motion  to  dissolve  the 
injunction,  then  upon  the  dissolving  of  the  writ  the  bill 
should  have  been  dismissed,  for  it  is  difficult  to  see  what 
office  the  bill  could  serve  to  perform  thereafter. 

The  answers  and  cross-bills  set  up  matters  of  fact 
touching  the  merits  of  the  hen  claims,  the  same  as  the 
complaints  of  the  claimants  in  the  county  court;  no  tri- 
able issue  of  fact  upon  the  merits  was  thereby  properly 
raised. 

The  court,  upon  dissolving  the  writ,  neither  dismissed 
the  bill  nor  passed  upon  the  demurrers  to  the  answers, 
but  proceeded  to  judgment  on  the  merits,  as  though  the 
answers  were  responsive  to  the  bill,  and  that  issues  of 
fact  were  properly  made  up. 

If  it  could  be  admitted  that  the  district  court  acquired 
such  juiisdiction  of  the  subject  matter  as  to  authorize  it 
to  proceed  to  an  adjudication  of  the  whole  case,  th^  an- 
swers were  nevertheless  defective  in  other  respects.  The 
following  paragraph  in  the  answer  or  cross-bill  of  Gard- 
ner,  one  of  the  defendants,  will  illustrate  the  character 
of  some  of  these  objections:  "6th.  Defendant  further 
says  that  exhibit  *A,'  attached  to  plaintiffs   complaint 
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and  made  a  part  thereof,  is  true,  and  he  hereby  adopts 
the  same,  excepting  the  title  and  paragraph  14,  as  his 
answer  and  cross-petition  in  this  case.''  The  other  de- 
fendants. "  adopt  this  so-called  answer  and  cross-bill  of 
Gardner  as  far  as  the  same  may  be  applicable. " 

A  due  regai'd  for  brevity  in  pleadings  is  certainly  to  be 
commended,  when  it  intelligently  expresses  a  cause  of 
action  or  defense,  but  such  a  loose  and  wholesale  adop- 
tion and  readoption  of  exhibits  attached  to  a  pleading  of 
the  adverse  party,  as  far  as  applicable  and  with  certain 
exceptions,  is  too  uncertain  to  be  tolerated  under  any 
system  of  practice. 

A  defendant  who  becomes  jpro  hdc  vice  complainant, 
must,  in  his  cross-bill,  set  forth  the  grounds  reUed  upon 
for  aflBrmative  relief  with  the  same  strictness  as  the  com- 
plainant in  his  original  bill.  Tucker  et  cU.  v.  McCoy, 
3  Col.  286. 

It  was  error  to  rule  the  plaintiff  to  plead  to  the  cross- 
bills while  the  demurrers  thereto  were  pending  and  un- 
disposed of.     Gibson  v.  Smith,  1  Col.  7- 

It  is  a  rule  of  pleading  that  a  party  may  not  demur 
and  plead  at  the  same  time  to  the  same  matter;  and 
upon  the  same  principle  he  should  not  be  compelled  to 
do  so.  • 

The  seventh  assignment  is  also  well  taken. 

The  eighth  and  tenth  assignments  are  well  founded. 
By  the  provision  of  section  1668  of  the  General  Laws, 
claimants  seeking  to  enforce  mechanics'  liens  against 
property  are  required  to  make  not  only  the  owner  of  the 
property,  but  aU  other  persons  interested  in  the  same 
premises,  parties  defendant.  Notice  to  all  other  lien 
claimants  and  interested  parties  must  be  published  as  the 
statute  requires. 

Being  a  statutory  proceeding,  the  mode  thereby  pre- 
scribed must  be  specifically  pursued.  Decker  v.  Myles,  4t 
Col;  566. 

The  coiut  erred  in  decreeing  a  sale  of  the  premises 
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within  ten  days.  Counsel  for  plaintiff  in  error  contend 
that  the  proper  period  to  be  fixed  by  the  court  should  be 
ninety  days,  the  life- time  of  an  ordinary  execution;  but 
this  court  has  held  that  since  the  act  under  which  these 
proceedings  were  had  (General  Laws,  sec.  1660)  provides 
that  the  premises  may  be  sold  "  within  the  time  and  in 
the  manner  provided  for  sales  on  executions  issued  out 
of  any  court  of  record,"  this  must  be  construed  to  fix 
the  proper  period  within  which  a  sale  may  be  decreed  in 
such  cases  at  twenty  days,  as  provided  in  section  1417  of 
the  Greneral  Laws.  Keystone  Mining  Co.  v.  Oallcigher,  5 
Col.  23. 

In  all  cases  like  this  where  lien  claimants  have  in  good 
faith  sought  to  enforce  claims  which  are  meritorious  and 
just,  we  are  reluctant  to  disturb  a  judgment  in  favor  of 
such  claim;  but  where  so  many  and  gross  errors  of  law 
are  manifest  as  the  record  herein  exhibits,  we  must 
uphold  the  law,  however  burdensome  to  litigants. 

The  judgment  is  reversed  and  the  cause  remanded,  with 
direction  to  the  district  court  jto  vacate  the  order  dissolv- 
ing the  injunction  and  to  enter  an  order  making  the  same 

perpetual 

Bet^eraed. 
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_j>a  237  1,  Where  parol  testimony  Is  offered,  not  for  the  parpose  of  changing  or 
26  m  varying  the  terms  of  a  written  contract,  but  to  establish  a  fact 

upon  which  the  contract  is  silent,  held  to  have  been  properly  ad- 
mitted. 

2.  It  is  a  presumption  of  law  that  letters  properly  directed  and  duly 
posted  reached  their  destination  at  the  regular  time,  and  wero  re- 
ceived by  the  person  to  whom  addressed. 

8.  Objections  for  want  of  notice  of  a  thing  to  be  done,  or  of  a  tender 
when  required  to  be  made,  may  be  waived  if  not  made  before  suit 
brought,  or  by  the  defendant  placing  his  refusal  to  act  upon  other 
grounds. 

4.  On  an  agreement  between  A.  and  B.,  founded  on  a  sufficient  consid- 
eration, to  exchange  a  certain  article  of  property  belonging  to  the 
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one,  for  a  certain  article  belonging  to  the  other,  the  measure  of 
damages  for  non-compliance  would  be  the  difference  in  value  be- 
tween the 'two  articles,  provided  a  difference  existed  in  favor  of  the 
complaining  party. 

6.  It  is  a  general  rule  that  no  one  can  mauitahi  an  action  for  a  wrong, 

when  he  has  consented  to  the  act  which  occasions  his  loss. 
8.  The  admission  of  evidence  of  an  opinion  of  a  witness  upon  a  matter 
of  damages,  when  damages  are  to  be  estimated  as  a  question  of 
law  by  the  court,  and  the  amount  left  to  the  jury  upon  the  facts, 
held  to  be  error. 

7.  Instructions  to  a  jury  are  required  to  be  in  writing. 

Appeal  from  County  Court  of  El  Paso  County. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Sleeth  and  Stair  and  Mr.  T.  A.  McMoBms, 
for  appellant. 

Mr.  J.  L.  Williams,  for  appellee. 

Beck,  J.  This  controversy  arises  upon  the  following 
contract  of  sale  of  a  Mathushek  piano,  executed  on  or 
about  December  5,  1878: 

"This  is  to  certify  that  I  have  purchased  of  W.  W. 
Montelius,  of  Denver,  Colorado,  through  agent,  one  style 
ten  Math,  piano,  manufactured  by  Math.  Piano  Co.,  price 
$316,  to  be  delivered  at  Colo.  Springs,  free  of  charge, 
on  the  10th  day  of  December,  1878,  or  as  soon  thereafter 
as  possible,  without  unnecessary  delay;  and  I  agree  to 
pay  for  the  same  as  follows:  My  promissory  note  for  $310, 
due  July  1, 1879,  with  interest  at  one  per  cent,  per  month; 
and  I  further  agree  that  all  title  and  property  in  said  in- 
strument shall  remain  in  W.  W.  Montelius'  name  until 
the  whole  amount  be  paid,  and  they  shall  have  the  right 
(should  there  be  any  default  in  said  payments)  to  take 
possession  of  said  property  without  first  giving  me  any 
notice;  and  I  further  agree  that  all  payments  made  shall 
apply  as  rent,  commission  and  damages  to  said  W.  W. 
Montelius,  in  case  this  agreement  is  not  fulfilled. 

"P.  O.  address,  Colorado  Springs,  Colo. 

"Signature,  John  F.  Atherton." 
Vol.  VI  — 15 
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"This  order  is  given  on  the  following  conditions,  viz.: 
That  at  the  request  of  the  maker,  I  agree  to  exchange  the 
said  Math,  piano,  at  the  expiration  of  six  months  from 
date,  for  a  No.  5  Hallett  &  Davis  Square  Grand,  hj  the 
said  maker  paying  $20  difference. 

"W.  W.  MONTELTUS.'' 

The  piano  was  delivered,  and  the  note  mentioned  in  the 
contract  was  given  and  paid  at  maturity. 

The  first  error  assigned  is  to  the  ruling  of  the  court  in 
permitting  the  plaintiff  Atherton  to  testify  that,  after  the 
execution  of  the  contract,  the  plaintiff  inquired  of  defend- 
ant how  he  should  notify  the  defendant  in  case  he  wanted 
to  make  the  exchange  of  pianos^  and  that  defendant  re- 
plied, "  drop  me  a  line  at  any  time  at  Denver." 

The  objection  is,  that  this  was  a  contemporaneous 
verbal  agreement  which  was  merged  in  the  written  agree- 
ment, and  tha'  its  admission  was  a  violation  of  the  rule 
that  parol  evidence  cannot  be  admitted  to  contradict  or 
vary  the  terms  of  a  written  agreetaent. 

We  do  not  think  this  objection  well  taken.  The  evi- 
dence did  not  tend  to  vary  or  change  the  terms  of  the 
contract  in  any  manner.  The  defendant  agreed  to  ex- 
change pianos  on  request  in  a  specified  time,  but  the  writ- 
ten agreement  did  not  provide  the  manner  in  which  the 
request  was  to  be  made.  Defendant  resided  at  Denver, 
the  plaintiff  at  Colorado  Springs.  If  the  plaintiff  spoke 
the  tiiith,  it  was  a  part  of  the  agreement  that  he  should 
notify  the  defendant  of  his  desire  to  exchange,  by  mail. 
The  object  of  the  parol  testimony,  therefore,  was  to  estab- 
lish a  fact  upon  which  the  contract  was  silent,  and  for  this 
purpose  the  testimony  was  admissible.  BaU  et  al.  v,  Ben- 
jamin, Y3  111.  39. 

There  was  no  error  in  refusing  to  charge  the  jury,  as 
requested  by  the  defendant's  third  instruction,  that  "  it 
was  not  sufiicient  that  the  plaintiff  placed  letters  in  the 
mail,  notifying  defendant  that  he  desired  an  exchange  of 
pianos.'^ 
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It  is  a  prc^sumption  of  law  that  letters  properly  directed 
and  duly  posted  reached  their  destination  at  the  regular 
time,  and  were  received  by  the  person  to  whom  addi-essed. 
Greenleaf  on  Ev.  §40;  Breed  v.  First  N.  B.  Central  City^ 
decided  at  present  term.    Post^  235. 

If  it  be  true,  that  defendant  directed  the  plaintiff  to 
notify  him  by  mail,  such  notice,  if  proven  to  have  been 
properly  given  and  in  due  time,  was  sufficient,  or,  if  no 
provision  was  made  for  the  manner  of  giving  notice,  and 
the  jury  should  find  as  matter  of  fact  that  notice  by 
mail  was  seasonably  given  and  received,  such  notice 
would  satisfy  the  conditions  of  the  written  contract. 

But  we  are  of  opinion,  upon  the  case  as  it  is  now  pre- 
sented, that  the  defendant  has  waived  his  right  to  object 
to  both  the  sufficiency  and  the  timely  service  of  the  notice. 
In  his  postal  card  of  date  June  30,  1879,  to  the  plaintiff, 
the  defendant  says: 

"  I  have  received  your  letter,  and  am  very  much  sur- 
prised that  you  do  not  like  the  Math,  piano.  I  have  writ- 
ten east  regarding  a  Hallett  &  Davis  for  you;  I  expect  to 
call  on  you  soon;  will  write  you  again." 

The  plaintiff's  testimony  was  to  the  effect  that  he  in- 
formed defendant  by  due  course  of  mail,  prior  to  the  ex- 
piration of  the  six  months,  that  he  was  dissatisfied  with 
the  piano  delivered  him,  and  desired  to  exchange  for  a 
Hallett  &  Davis,  but  he  received  no  reply.  In  his  letter  of 
June  21st,  to  which  the  above  letter  of  defendant  is  a 
reply,  plaintiff  says  he  has  already  written  defendant 
several  times  on  the  subject  of  the  exchange,  and  can  get 
no  reply.  It  will  be  observed  that  defendant's  letter  does 
not  dispute  this  statement.  He  did  not  then  object,  as 
he  now  does,  that  he  did  not  receive  notice  of  the  desire 
to  exchange  within  the  time  limited  by  the  contract.  On 
the  contrary,  he  informed  the  plaintiff  that  he  had  writ- 
ten for  a  Hallett  &  Davis  piano  for  him,  thus  tacitly  ad- 
mitting the  receipt  of  the  letters  referred  to,  and  the 
sufficiency  of  the  notice.    It  cannot  avail  the  defendant 
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now  to  say  that  the  letter  of  June  21st  was  the  first  and 
only  letter  he  received  from  the  plaintiff,  and  that  when 
he  answered  it  he  was  under  the  impi-ession  the  time 
mentioned  in  the  contract  for  the  exchange  had  not  ex- 
pired, not  having  examined  the  contract.  No  reason  is 
assigned  for  not  having  examined  the  contract  before 
answering  this  letter,  and  committing  himself  in  the 
manner  stated.  The  omission  to  do  so  is  attributable  to 
his  own  neghgence,  of  which  he  cannot  be  permitted  to 
take  advantage. 

The  same  principle  is  apphcable  to  the  ninth  assign- 
ment of  error,  viz.,  the  refusal  of  the  court  to  instruct  the 
jury,  on  behalf  of  the  defendant,  that  the  plaintiff  could 
have  no  cause  of  action  until  he  tendered  the  $20  which 
he  was  to  pay  upon  the  exchange.  The  contract  does 
not  require  tender  or  prepayment  of  this  sum,  and  no 
objection  appears  to  have  been  made  to  the  exchange  on 
this  ground  until  after  suit  brought.  Had  the  refusal  to 
exchange  been  placed  upon  the  refusal  of  plaintiff  to  pay 
the  $20,  a  different  question  would  arise;  but  Uke  the 
notice,  tender  of  the  sum  was  waived  by  defendant's  let- 
ter, acceding  to  the  request  for  an  exchange.  These 
errors  are  not  well  assigned.  Atlantic  Ins.  Co.  v.  Man- 
ningy  3  Col.  224. 

The  other  errors  assigned  are  more  serious.  The  court 
undoubtedly  erred  in  its  instructions  to  the  jury  as  well 
as  upon  the  admission  of  testimony  in  respect  to  the 
measure  of  damages. 

These  errors  arose  from  a  misconstruction  of  the  con- 
tract. The  court  appears  to  have  held  throughout  the 
trial  that  the  Mathushek  piano  was  the  property  of  the 
defendant,  and  so  orally  instructed  the  jury  when  they 
returned  into  court  for  an  instruction  upon  that  point. 
It  seems  the  judge  did  not  conceive  the  ownership  of  the 
Mathushek  piano  to  be  an  issue  or  question  in  the  case 
until  after  the  verdict  of  the  jury  was  returned  into 
court,  basing  his  rulings,  apparently,  upon  the  theory 
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that  the  title  had  never  passed  to  Atherton,  the  plaintiff. 
But  after  the  verdict  was  returned  into  court,  and  before 
it  was  announced,  as  a  qualification  of  previous  rulings, 
the  court  addressed  the  jury  as  follows: 

"  Gentlemen  of  the  jury:  You  may  have  been  misled 
by  the  oral  instruction  of  the  court.  The  instruction 
should  have  been:  The  Mathushek  piano  would  be  the 
property  of  the  defendant  only  in  the  event  you  find 
from  the  evidence  that  plaintiff  notified  defendant  within 
six  months  from  date  of  contract  that  he  was  dissatisfied 
with  the  Mathushek  piano,  and  desired  to  make  a  change. 
Is  this  your  verdict,  gentlemen,  after  the  explanation?  ** 

To  which  the  jury  replied  in  the  affirmative. 

Had  this  instruction  been  coiTect  as  a  proposition  of 
law,  the  time  and  manner  in  which  it  was  given  would 
have  rendered  it  unavailing  to  cure  the  previous  errone- 
ous ruling. 

But  it  was  not  a  correct  legal  proposition.  The  plaint- 
iff had  purchased  the  Mathushek  piano,  and  the  terms  of 
the  purchase  were  that  on  full  payment  the  prof)erty 
thereof  was  to  vest  in  him.  He  made  such  full  pajrment, 
and  the  property  vested.  The  condition  indorsed  on  the 
back  of  the  contract  entitled  him  to  the  right,  within  a 
specified  time,  to  an  exchange  of  his  property  for  other 
property  to  be  furnished  by  the  defendant.  Plaintiff 
necessarily  had,  under  his  contract  of  purchase,  either 
the  complete  or  special  property  in  the  Mathushek  piano 
at  the  time  of  the  demand  for  exchange,  depending  upon 
the  fact  whether  full  payment  had  been  made  of  the 
purchase  money. 

The  contract  in  question  was  equivalent,  therefore,  un- 
der the  circumstances,  to  an  agreement  between  A.  and 
B. ,  founded  on  a  sufficient  consideration,  to  exchange  a 
certain  article  of  property  belonging  to  the  one,  for  a  cer- 
tain article  belonging  to  the  other.  The  measure  of  dam- 
ages for  non-compliance  in  said  case  would  be  the  difference 
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of  value  between  the  two  articles  of  property  mentioned 
in  the  agreement,  provided  a  difference  existed  in  favor 
of  the  complaining  party. 

The  same  rule  is  applicable  here,  the  plaintiff  having 
fully  paid  the  purchase  money.  But  the  plaintiff  having 
agreed  to  pay  the  sum  of  $20  upon  the  exchange,  that 
sum  must  be  deducted  from  the  amount  ascertained  as 
the  difference  of  value  between  the  instruments. 

It  was  error,  therefore,  to  instruct  the  jury  that  the 
value  of  the  Hallett  &  Davis  piano  was  the  measure  of 
damages. 

If  it  be  said  that  the  rule  laid  down  for  the  estimation 
of  damages  does  not  furnish  a  complete  remedy  to  the 
plaintiff  for  the  failure  of  the  defendant  to  observe  all  the 
stipulations  of  the  contract  on  his  part,  the  answer  is, 
that  the  inconveniences  resulting  to  the  plaintiff  are  at> 
tributable  to  the  character  of  the  contract,  and  the  vol- 
untary payment  of  the  purchase  money.  The  plaintiff 
made  his  own  bargain.     Volenti  nonfit  injuria. 

The  court  also  erred  in  excluding  evidence  of  the  values 
of  the  respective  pianos,  and  in  permitting  the  plaintiff, 
against  the  objection  of  the  defendant,  to  answer  the 
question,  **How  much,  in  your  estimation,  were  you 
damaged  by  the  defendant  not  f ulfilUng  his  contract  by 
furnishing  you  a  Hallett  &  Davis  piano,  and  taking  away 
the  one  you  received  ?"  The  answer  was,  *'  I  was  dam- 
aged not  less  than  $330. " 

The  question  was  improper,  and  the  objection  to  it 
should  have  been  sustained.  It  called  for  the  opinion  of 
the  witness  in  a  matter  wherein  the  opinion  of  a  wit- 
ness was  not  admissible.  The  rule  by  which  the  plaintiff's 
damages  were  to  be  estimated  was  a  question  of  law  for 
the  court,  and  the  amount  of  his  damages  should  have 
been  left  to  the  judgment  of  the  jury  upon  the  facts  of 
the  case.  Blair  v.  Mil.  &  Pr.  du  Ch.  B.  B.  Co.  20  Wis. 
267,  and  authorities  cited. 
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Another  error  of  the  trial  was  in  giving  oral  instruc- 
tions to  the  jury  upon  the  law  of  the  case.  Such  in- 
structions are  required  to  be  in  writing. 

For  the  errors  mentioned  the  judgment  must  be  re- 
versed and  the  cause  remanded. 

Reversed. 


Ray  v.  The  People. 

1.  The  statute  of  Colorado  ((General  Laws,  section  821)  requires  that  all 

criminal  trials  be  conducted  according  to  the  course  of  the  common 
law,  except  when  a  different  mode  is  pointed  out. 

2.  When  a  party  was  tried,  convicted  and  sentenced  on  an  indictment 

for  forgery  without  arraignment  and  plea,  Jidd  fatal  on  error  as- 
signed in  this  court. 

Error  to  District  Court  of  ArapaJioe  County. 

The  case  is  stated  in  the  opinion. 

Mr.  C.  W.  Wright  and  Messrs.  Browne  and  Putnam, 
and  Messrs.  Markham  and  Patterson,  for  plaintiff  in 
error. 

The  ArroRNEY  General,  for  the  people. 

Beck,  J.  The  plaintiff  in  error  was  indicted  for  the 
crime  of  forgery  at  the  September  term,  1880,  of  the 
court  below,  and  at  the  January  term,  1881,  was  tried 
and  convicted,  and  by  the  judgment  of  the  court  was 
sentenced  to  confinement  in  the  penitentiary  for  the  term 
of  three  years- 
It  is  assigned  for  error  that  the  prisoner  never  was  ar- 
raigned by  and  before  the  district  court,  and  that  he  never 
plead  or  was  requu'ed  to  plead  to  the  indictment. 

The  record  fails  to  show  that  the  prisoner  was  ever  ar- 
raigned upon  the  indictment,  or  required  to  plead  thereto, 
but  it  does  show  that  a  motion  to  quash  the  indictment 
was.  pending  and  undecided  at  the  time  of  the  trial. 
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Our  statute  requires  all  criminal  trials  to  be  conducted 
according  to  the  course  of  the  common  law,  except  where 
a  different  mode  is  pointed  out.     General  Xaws,  1877, 

By  the  common  law,  when  an  offender  was  brought 
before  the  court  on  criminal  process,  or  appeared  volun- 
tarily to  answer  an  indictment,  no  trial  could  be  had 
until  he  was  duly  arraigned.  Tliis  consisted  of  calling 
the  defendant  to  the  bar  of  the  court  to  answer  the  mat- 
ter charged  against  him.  The  indictment  was  then  read 
to  him,  after  which  it  was  demanded  of  him  whether  he 
was  guilty  of  the  crime  whereof  he  stood  charged,  or  not 
guilty.  If  he  made  no  answer,  or  his  answer  was  foreign 
to  the  purpose,  he  was  said  to  stand  mute,  and  the  plea  of 
^^  not  guilt y^^  was  entered  by  order  of  the  court,  and  a 
jury  was  impaneled  to  try  him. 

If  the  prisoner  answered  "not  guilty,"  the  clerk  of  the 
assizes  immediately  replied  in  behalf  of  the  crown,  "c^Z. 
prit,,^  an  abbreviation  signifying  'Hhe  prisoner  is  guilty, 
and  the  king  is  ready  to  prove  him  so. "  This  oral  reply 
of  the  clerk  constituted  the  replication  to  the  plea  and  the 
cause  was  then  at  issue. 

There  were  other  pleas  for  special  defenses,  and,  more 
anciently,  other  forms  to  be  observed,  but  there  is  no  oc- 
casion to  mention  them  in  this  connection. 

The  above  are,  substantially,  the  manner  and  form  of 
arraignment  and  pleading  in  criminal  cases  under  our 
statute  at  the  present  day.  The  arraignment  and  plea  of 
not  guilty,  however,  form  the  issue  between  the  people 
of  the  state  and  the  prisoner  without  the  replication. 
The  provisions  of  the  statute  (Gteneral  Laws,  1877)  are 
as  follows: 

Section  815.  "Upon  the  arraignment  of  a  prisoner  it 
shall  be  sufficient,  without  complying  with  any  other 
form,  to  declare  orally  by  himself  or  herself,  on  his  or  her 
counsel,  that  he  or  she  is  not  guilty,  which  declaration  or 
plea  shall  be  immediately  entered  upon  the  minutes  of 
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the  court  by  the  clerk,  and  the  mention  of  the  arraign- 
ment, and  such  plea,  shaU  constitute  the  issue  between 
the  people  o{  the  state  and  the  prisoner;  and  if  tlie  derk 
shall  neglect  to  insert,  in  the  minutes^  the  said  arraign- 
ment and  plea,  it  may  and  shall  be  done  at  any  time  by 
order  of  the  court,  and  then  the  error  or  defect  shall  be 
cured.'* 

Section  816.  "In  all  cases  where  the  party  indicted 
shall,  on  being  arraigned,  obstinately  stand  mute,  or  re- 
fuse to  plead,  standing  mute  or  refusing  to  plead  shall 
be  adjudged  and  taken  to  be  a  denial  of  the  facts  charged 
in  the  indictment,  and  the  court  shall  order  the  plea  of 
*not  guilty '  to  be  entered  on  the  minutes,  and  the  trial, 
judgment  and  execution  shall  proceed  in  the  same 
manner  as  it  would  have  done  had  the  party  pleaded  ^  not 
guilty.^'' 

Mr.  Bishop  says  there  cannot  be  a  trial  on  the  merits 
in  a  criminal  case  until  the  defendant  has  pleaded  not 
guilty,  or  this  plea  has  been  entered  for  him.  He  further 
says  that  this  plea  is  an  essential  pai-t  of  the  proceedings, 
and  that  until  an  indicted  person  has  pleaded,  he  is  not 
in  jeopardy,  though  a  jury  has  been  sworn  to  try  him,  or 
even  though  there  has  been  an  actual  trial.  Bishop  on 
Crim.  Pro.  §  801;  Bishop  on  Orim.  L.  §  1029a. 

Mr.  Wharton  says  the  right  of  arraignment  may  in 
some  cases  be  waived,  but  a  plea  is  always  essential,  and 
the  court  cannot  supply  an  issue  after  verdict,  where 
there  was  neither  arraignment  nor  plea,  although  the  de- 
fendant consented  to  go  to  trial.  1  Whart.  C.  K  §  530. 
In  3  Whart.  0.  L.  §  3154,  it  is  said:  "  Wherever  the  duty 
to  arraign  is  imperative,  failure  in  the  performance  of 
this  duty  is  fatal,  when  the  record  shows  the  failure  in 
an  appellate  court.'' 

Our  statute  on  this  subject  is  the  same  as  that  of  Illi- 
nois, and  the  courts  of  that  state  have  uniformly  held 
that  the  provisions  concerning  arraignment  and  pleading, 
in  cases  of  felonies,  are  imperative;  that  arraignment  and. 
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plea  is  essential  to  the  formation  of  an  issue,  and  there 
must  be  an  issue  to  sustain  a  verdict.  Without  an  issue 
there  is  nothing  to  try,  and  if  the  record  fail  to  show  that 
these  essential  steps  were  taken  prior  to  trial,  the  entire 
proceeding  is  a  nullity.  Johnson  et  a/,  v.  Tlie  People,  22 
111.  315;  Aylesworth  v.  The  People,  65  111.  301;  Yundtv. 
Tlie  People,  65  111.  372;  Hoskins  v.  The  People,  84  111.  87. 
To  the  same  effect  are  also  the  following  authorities: 
Douglass  v.  The  State,  3  Wis.  820;  Davis  v.  The  State, 
88  Wis.  487;  Oregg  v.  People,  31  Mich.  471;  Sperry  v. 
Commonwealth,  9  Leigh  (Va.),  623. 

The  attorney  general  cites  us  to  two  cases  holding  a 
somewhat  diffei'ent  doctrine:  The  State  v.  Cassidy,  12 
Kan.  550,  and  The  People  v.  Frost,  6  Parker's  Crim.  R.  52. 

The  former  case  concedes  that,  at  common  law,  the 
failure  of  the  record  to  show  that  the  defendant  was 
arraigned  or  pleaded  to  the  information  would  avail  the 
prisoner  on  a  motion  for  a  new  trial  or  in  arrest  of 
judgment,  notwithstanding  that  he  voluntarily  went  to 
trial,  but  holds  that  a  different  rule  prevails  under  the 
criminal  code  of  the  state  of  Kansas. 

The  latter  case  holds  that  under  the  New  York  statute, 
when  a  prisoner  is  duly  arraigned  before  a  court  of  com- 
petent jurisdiction,  and  demands  a  trial,  it  is  not  necessary 
he  should  plead  not  guilty. 

These  cases  do  not  affect  the  rule  applicable  to  our 
statute,  which  is  as  announced  in  the  authorities  pre- 
viously cited. 

It  is  not  contended  that  there  is  any  omission  in  the 
record  to  correctly  recite  all  the  proceedings  incident  to 
the  trial. 

The  error  complained  of  is  fatal  to  the  present  judg- 
ment, but  the  defendant  may  yet  be  arraigned  and  re- 
quired to  plead  to  the  same  indictment,  and  afterwards 
tried  thereon. 

The  judgment  will  therefore  be  reversed  and  the  cause 
remanded  for  further  proceedings.  Reversed. 


1882.]  Breed  v.  First  National  Bank.  236 


6    386' 


Breed  v.  First  National  Bank  op  Central  City.        eSi 

6    286 

1.  It  is  the  duty  of  a  principal,  if  he  does  not  acquiesce  in  the  unauthor-        Jl  ^® 

ized  act  of  his  agent,  to  repudiate  it.  If  he  fail  to  do  so  within  a 
reasonable  time  after  notice,  the  jury  may  draw  an  inference  of 
ratification, 

2.  If  a  letter  is  sent  by  post,  it  is  presumed  from  the  known  course  in 

that  department  of  the  public  service  that  it  reached  its  destina- 
tion at  the  regular  time,  and  was  received  by  the  person  to  whom 
it  was  addressed. 
8.  It  seems  that  the  appropriation  of  money,  and  the  fact  that  the  use 
of  it  was  advantageous  to  the  party  to  be  charged,  are  circumstances 
of  some  weight  respecting  the  question  of  ratification. 

Appeai  from  District  Court  of  Oilpin  County. 

The  appellee  obtained  a  verdict  for  the  sum  of 
$4,802.53,  upon  which  judgment  was  rendered.  The 
facts  involved  are  sufficiently  stated  in  the  opinion, 

Mr.  WiLLARD  Teller,  for  appellant. 

Messrs.  Belford  and  Eeed,  for  appellee. 

Elbert,  0.  J.  At  the  December  term,  1878,  this  case 
was  before  us  upon  the  record  of  a  previous  trial,  and 
was  reversed  upon  two  grounds:  (1)  Because  the  court  be- 
low refused  to  allow  the  appellant  to  introduce  in  evidence 
two  written  contracts;  and  (2)  because  the  court  instructed 
the  jury  that  Dawley,  as  the  agent  of  Breed,  had  implied 
authority  to  borrow  money.     4  Col.  505. 

Another  trial  was  had,  and  the  case  is  again  before  us 
for  review  upon  numerous  assignments  of  error. 

The  case  presents  (1)  a  question  of  agency,  and  (2)  a 
question  of  the  ratification  of  the  unauthorized  acts  of 
the  agent. 

Notwithstanding  the  conflict  of  testimony,  there  was 
sufficient  evidence  to  warrant  the  jury  in  finding  that 
Dawley,  at  the  time  of  the  overdraft,  sustained  to  the 
appellant  Breed  the  relation  of  mining  superintendent 
and  not  that  of  a  contractor. 
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Accepting  this  as  his  true  character,  he  still  had  no  au- 
thority by  virtue  of  his  office  to  bind  his  principal  by  note 
or  overdraft.  This  was  held  in  our  former  opinion  in 
this  case. 

There  is  but  little  or  no  evidence  that  Dawley  had  ex- 
press authority  from  Breed  to  overdraw,  and  but  little 
going  to  show  that  Breed,  by  his  course  of  dealing  with 
Dawley,  held  him  out  to  the  world  as  an  agent  author- 
ized to  borrotv  money  to  carry  on  Breed's  mining  opera- 
tions. If,  therefore,  the  plaintiff  below  had  a  right  to 
recover,  it  was  upon  the  sole  ground  of  a  subsequent 
ratification  by  Breed  of  the  unauthorized  act  of  Dawley. 
And  this  brings  us  to  the  only  close  question  presented 
by  the  record. 

The  ratification  chiefly  relied  upon  by  the  appellee  and 
contested  by  the  appellant  is  one  arising  by  implication. 

In  our  former  opinion  it  was  said:  "If  Dawley  was 
without  original  authority  to  borrow  money  on  behalf  of 
his  principal,  but  did  in  fact  so  borrow,  and  used  it  in  a 
manner  advantageous  to  the  party  to  be  charged,  the  rati- 
fication of  his  unauthorized  act  may  be  inferred  from  the 
silence  of  the  principal  after  knowledge  of  the  facts.  It  is 
his  duty,  if  he  does  not  acquiesce  in  the  unauthorized  act, 
to  repudiate  it.  If  he  fail  to  do  so  within  a  reasonable* 
time  after  notice,  the  jury  may  draw  an  inference  of 
ratification. '' 

The  claim  is  that  Breed  had  no  notice  of  the  overdraft, 
and  consequently  that  no  inference  can  be  drawn  from 
his  silence. 

The  first  overdraft  by  Dawley  was  in  December,  1874, 
and  amounted  to  $2, 500.  This  was  followed  by  others, 
until  April  27, 1875,  when  Breed,  by  telegram,  ordered  the 
work  on  the  tunnel  stopped;  the  entire  overdraft  at  this 
time  amounted  to  $8,373^ 

Mr.  Dawley  testifies,  inter  alioy  as  follows:  "In  De- 
cember, 1874,  I  had  no  money  to  meet  my  November 
pay-roll.   I  wrote  Mr.  Breed,  and  sent  amount  of  indebted- 
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nees  of  tunnel,  and  received  no  answer.  I  overdrew  my 
account  at  the  bank  several  hundred  dollars  to  pay  the 
men,  and  wrote  Mr.  Breed  respecting  it;  also  telegraphed 
him,  .but  received  no  reply.  *  *  *  I  kept  the  tunnel 
going  until  April  27,  1876,  when  Breed  telegraphed  me 
to  stop  work.  *  *  *  I  sent  Mr.  Breed  the  pay-rolls, 
or  a  monthly  statement  of  the  expenses." 

Mr.  Dawley  executed  notes  for  the  overdraft,  and  says: 
^^I  notified  Mr.  Breed  I  had  executed  these  notes  in  name 
of  Caribou  tunnel,  in  December  letter,  just  as  soon  as  I 
did  it.     *    *    *    Mr.  Breed  did  not  answer  the  letter.'^ 

Thatcher  testifies:  "After  the  debt  was  contracted,  I 
wrote  Mr.  Breed  about  it,  but  got  no  answer;  the  first 
letter  was  written  at  my  house,  and  I  have  no  copy  of  it. 
To  the  best  of  my  knowledge  it  was  deposited  in  the 
mail.  We  had  great  trouble  in  finding  Mr.  Breed.  He 
•was  supposed  to  be  in  Cincinnati,  or  a  letter  would  be  for- 
warded to  him  from  there,  and  we  only  wrote  to  him 
-there.  I  used  a  return  envelope  and  the  letter  never  came 
.back.  I  wrote  a  telegi-am  for  Mr.  Dawley  and  I  think  I 
signed  it  with  him.  We  tried  to  find  Mr.  Breed;  he  was 
in  the  interior  of  Calif ornia  and  could  not  be  reached;  the 
telegram  was  sent  to  San  Francisco,  but  he  was  then  in 
the  Pleasant  Valley  mining  region.  It  was  sent  within 
•two  or  three  days  after  Dawley  got  the  money,  and  stated 
exactly  what  he  had  done;  that  he  got  this  money  from 
me  to  pay  this  pay-roll,  stating  the  amount.  We  received 
no  reply.  After  several  days  the  message  was  repeated. 
The  second  letter  was  wiitten  October  12, 1875,  as  follows: 

"Central  Crrv,  Oct.  12,  1875. 
"Mr.  A.  D.  Breed,  Cincinnati,  Ohio. 

*^  Dr.  Sir:  We  had  expected  to  see  you  here  long  before 
*this,  and  now  learn  that  you  are  east.  I  wrote  you  to 
request  you  to  settle  up  our  debt  against  the  Caribou 
Tunnel  Company,  created  by  Mr.  Dawley.  It  is  a  fair, 
honorable,  and  just  debt,  and  I  trust  you  will  not  com- 
pel us  to  wait  longer  on  this  matter.    The  debt  was  ere- 
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ated  in  the  name  of  the  C.  T.  Company  by  Mr.  Dawley, 
superintendent,  and  whatever  the  differences  between 
yourself  and  Mr.  D.,  it  should  not  work  an  injury  to  us 
in  delaying  the  matter.     Please  reply  at  once  to  this. 

**  Yours  very  truly, 
"J.  A.  Thatcher, 
"President." 

There  is  no  question  about  Bi'eed's  silence.  Was  the 
jury  warranted  in  believing  that  Breed  received  any  or 
all  of  the  several  letters  and  telegrams  sent  by  Dawley 
and  Thatcher? 

Mr.  Greenleaf  says  that  if  a  letter  is  sent  by  post,  it  is 
presumed  from  the  known  course  in  that  department  of 
the  public  service  that  it  reached  its  destination  at  the 
regular  time,  and  was  received  by  the  person  to  whom  it 
was  addressed,  if  living  at  the  place  and  usually  receiv- 
ing letters  there.  *This  presumption  has  also  been  held 
to  apply  to  telegrams.     1  Greenleaf  Ev.  sec.  40. 

All  of  these  letters  were  mailed  to  Mr.  Breed  at  Cin- 
cinnati, Ohio,  and  there  can  be  no  doubt,  on  the  evidence, 
but  what  that  city  was  his  usual  postoffice  address.  He 
directed  Dawley  to  send  his  pay-roll  to  that  address,  and 
an  extensive  correspondence  with  Dawley,  extending 
through  several  years,  was  put  in  evidence,  and  is  chiefly 
dated  at  that  city.  In  the  article  of  agreement  put  in 
evidence  by  Breed,  he  is  described  as  of  the  city  of  Cin- 
cinnati.   Upon  this  point  the  evidence  is  satisfactory. 

It  seems  that  about  the  tinae  of  the  first  overdraft  in 
December,  Breed  was  believed  by  Thatcher  to  be  in  Cali- 
fornia, and  he  tried  to  reach  him  there  by  telegraph  as 
well  as  by  letter  directed  to  Cincinnati.  It  does  not  ap- 
pear that  he  was  absent  any  considerable  length  of  time. 
He  telegraphed  Dawley  to  stop  work  on  the  tunnel  about 
the  27th  of  April,  1876,  and  wrote  him  from  Cincinnati, 
under  date  of  May  11,  1875,  acknowledging  the  receipt  of 
a  letter  from  Dawley  dated  May  3d.  Again,  the  corre- 
spondence of  Breed  shows  him  to  have  been  actively  en- 
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gaged  in  business,  and  it  is  hardly  to  be  presumed  that 
he  would  leave  home  for  any  considerable  time  without  ar- 
rangements for  forwarding  or  preserving  his  business  let- 
ters. It  will  also  be  observed  that  several  of  Breed's  letters 
are  in  answer  to  Dawley's  letters,  received  while  absent 
from  Cincinnati,  and  show  that  they  were  either  for- 
warded to  him  or  were  preserved  for  him  until  his  return. 
When  it  is  remembered  in  connection  with  these  facts  that 
Thatcher*8  letter  was  a  return  letter  and  never  came  back 
to  him,  and  that  letters  from  Dawley  both  prior  to  and 
after  the  overdraft  appear  to  have  reached  Breed  with 
due  regularity,  and  without  any  instance  of  failure, 
whether  in  Cincinnati  or  absent  therefrom,  the  fact  of 
his  absence  for  a  time  in  California  does  not,  in  our  view, 
destroy,  or  to  any  great  extent  weaken,  the  ppesumption 
that  the  letters  containing  notice  of  the  overdraft  were 
received  by  him.  The  court  below,  however,  carefully 
instructed  the  jury  touching  this  particular  point  in  the 
case  as  follows: 

"The  court  instructs  the  jury  that,  if  a  letter  is  sent  by 
post,  it  is  presumed  from  the  known  course  in  that  de- 
partment of  the  public  service  that  it  reached  its  destina- 
tion at  the  regular  time,  and  was  received  by  the  person 
to  whom  it  was  addressed,  if  living  at  that  place  and  reg- 
ularly receiving  lettei-s  there;  and  the  same  presumption 
has  been  applied  to  telegrams.  This  is  a  correct  proposi- 
tion of  law,  but,  to  be  applicable  in  this  case,  the  jury 
must  consider  the  evidence  upon  the  question  of  Breed*s 
place  of  living  and  his  whereabouts  at  the  time  letters 
and  telegrams  are  alleged  to  have  been  sent  him,  in  deter- 
mining the  weight  of  the  presumption  as  applicable  to 
the  facts  of  the  case,  including  Breed's  testimony  upon 
the  question  whether  they  were  received  by  him.'^ 

The  instruction  could  not  fairly  have  been  more  favor- 
able to  the  appellant. 

Breed  does  not  deny  positively  the  receipt  of  Thatcher^s 
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letter.  He  says  he  does  not  *^  recollect  ever  having  re- 
ceived it."  It  is  also  a  noticeable  feature  of  his  testimony, 
that  while  he  denies  Dawley^s  authority  as  agent,  and  de- 
nies any  notice  of  Dawley's  claim  to  bind  him  by  certain 
names  by  overdraft  or  note,  he  nowhere  denies  but  what 
he  did  receive  one  or  all  of  Dawley's  letters  and  telegrams 
respecting  the  overdraft  and  notes.  Again,  in  the  con- 
versation with  Young  in  New  York  in  tbe  fall  of  1875, 
to  which  Mr.  Young  testifies,  while  Breed  does  not  ratify, 
he  certainly  does  not  repudiate  the  claim.  He  says:  ^'I 
may  pay  that  debt,  Mr.  Young.  I  will  not  say  I  will  not 
pay  it;  but  I  must  examine  further  into  the  matter  before 
I  do  so. "  And  in  this  conversation  his  denial  is  not  that  bo 
has  received  any  letter  from  Thatcher  respecting  the 
claim,  but  that  he  has  received  a  letter  within  the  last 
**two  or  three  weeks." 

It  would  seem  highly  improbable  that  the  letters  and 
telegrams  were  not  received  by  Breed.  If  not  imme- 
diately, by  reason  of  his  absence  in  California,  certainly 
by  May,  1875,  when  he  writes  to  Dawley  from  Cincin- 
nati under  date  of  the  11th." 

As  bearing  on  the  question  of  ratification  by  appellant, 
the  court  admitted  testimony  showing  that  the  money  so 
drawn  was  expended  upon  the  appellant's  tunnel,  upon 
which  appellant  was  prosecuting  work  under  the  super- 
intendence of  Dawley.    This  was  not  error. 

In  the  case  of  The  Union  Mining  Co.  v.  Rocky  Moun- 
tain National  Bank,  2  CoL  260,  it  is  said:  "So,  also,  it 
seems  that  the  appropriation  of  the  money,  and  the  fact 
that  the  use  of  it  vvas  advantageous  to  the  party  to  be 
charged,  are  circumstances  of  some  weight  respecting  the 
question  of  ratification.  *  *  *  It  is  fair  to  presume 
that  a  party  will  more  readily  repay  money  which  has 
come  to  his  use,  although  without  his  knowledge,  than 
he  would  if  it  had  been  wholly  appropriated  by  the  per- 
son assuming  to  act  on  his  behalf;  and  where  the  money 
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has  been  of  advantage  to  the  party  to  be  charged,  his 
willingness  to  repay  it  may  depend  largely  upon  that  cir- 
cumstance. 

'^It  is  true  that  no  legal  obligation  arises  out  of 
these  circumstances,  for  no  one  can  make  himself  the 
creditor  of  another  by  doing  an  act  beneficial  to  him 
without  his  consent.  But  much  less  evidence  of  the  as- 
sent of  the  principal  to  the  act  of  the  agent  may  be  in- 
quired in  a  case  where  the  money  has  come  to  his  use, 
and  has  been  expended  in  a  maimer  advantageous  to  him, 
than  would  otherwise  be  necessary."  Harris  v.  School 
District,  28  N.  H.  58;  WiUon  v.  School  District,  32  N.  H. 
118;  Phila.  etc.  B.  JB.  Co.  v.  Cowell,  28  Pa.  329. 

We  have  thus  reviewed  all  the  evidence  touching  the 
question  of  ratification,  and  are  of  the  opinion  th^rt  there 
was  sufficient  to  justify  the  finding  of  the  jury.  While 
it  is  not  of  the  most  satisfactory  character,  it  is  difficult 
to  examine  and  weigh  it  without  a  strong  conviction  that 
Breed  had  notice  of  the  overdraft  and  notes,  and  failed 
to  repudiate  them  as  unauthorized  acts,  and  as  was  his 
duty  to  do  in  order  to  avoid  his  liability  therefor. 

Taking  this  view  of  the  evidence,  we  see  no  reason  for 
reversing  the  judgment  of  the  court  below.  This  is  the 
third  trial  of  the  cause,  and  the  third  verdict  for  the 
plaintiff.  We  have  carefully  considered  the  instructions 
and  the  objections  to  them,  and  think  they  plainly  and 
fairly  gave  the  law  to  the  jury.  The  objections  made  to 
most,  if  not  all,  of  the  instructions  are  founded  on  the 
claim  that  there  was  no  evidence  of  agency,  or  of  ratifi- 
cation, or  of  notice;  whereas,  upon. these  several  points, 
an  examination  of  the  evidence  has  led  us  to  a  different 
conclusion,  as  has  been  seen,  and  it  is  unnecessary  to 
repeat  in  this  connection  what  has  already  been  said. 

The  judgment  of  the  court  below  is  affirmed. 

Affirmed. 
Vol.  VI— 16 
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SCHLEIER  v.  LUEDEKE. 

Where  the  testimony  in  a  cause  is  conflicting,  and  the  verdict  is  not 
manifestly  against  the  weight  of  evidence,  the  verdict  will  not  be 
disturbed. 

Appeal  from  District  Court  of  Arapahoe  Countjf, 

The  complaint  was  for  work  and  labor  and  services  as- 
an  architect.  The  plaintiff  obtained  a  verdict  and  judg- 
ment for  $442.50;  a  motion  for  a  new  trial  having  been 
overruled,  the  defendant  below  prosecutes  this  appeal. 
The  evidence  as  disclosed  by  the  record  was  as  follows: 

Luedeke  testified:  "I  first  met  Mr.  Schleier  in  the  little 
building  of  John  Aisley,  and  somebody  told  me  he  was 
going  to  build,  and  he  would  like  to  take  me  as  an  archi- 
tect. Well,  he  said  yes;  then  he  asked  me,  he  don't 
want  to  pay  very  much.  He  told  me  I  have  to  do  it  rea- 
sonable, and  he  took  me  up  to  his  office  and  said  he  is 
contemplating  to  build  a  building  on  Arapahoe  street  for 
$5,000;  how  much  I  would  charge  for  it.  He  says  a  two- 
story  building,  a  plain  building.  I  say  if  plain,  no  sub- 
divisions, not  to  lay  it  out  in  rooms,  I  do  it  for  two  and  a 
half  per  cent.  Well,  how  much  you  charge  if  you  subdi- 
vide it  then? — this  happen  in  his  room  at  that  time, — 
how  much  for  sketches  and  drawings,  and  then  for  de- 
tails and  copies  and  superintending  them,  and  I  put  that 
down  on  paper  and  figured  it  up  on  paper  there,  and  I 
told  him  so  much.  Well,  he  said,  at  present  I  will  not 
do  anything;  and  then  I  did  not  hear  anything  from  him 
for  I  think  about  a  couple  of  months,  and  then  he  said  I 
have  some  property  on  16th  street,  and  I  want  to  build'  a 
building  there. 

Q.  He  did  not  build  a  house  on  Arapahoe  ? 

A.  No,  not  at  all.  He  want  to  build  a  two-story 
building  there,  and  probably  the  Tribune  going  to  occupy 
it.  Well,  I  made  sketches  for  it  there — preliminary 
work.    Then  there  was  talk  a  good  deal  about  it  for- 


1882.]  SCHLEIER  V.  LUBDEKE.  '   243 

wards  and  backwards.  Then  he  come  and  said  he  won't 
build  a  two-story  building;  he  will  build  three-story  build- 
ing. Make  for  three-story  buildings  plans  again.  Then, 
when  all  the  plans  are  done,  he  says,  now  I  bought  a 
house  of  A.  B.  Daniels.  All  the  materials  in  that  build- 
ing I  want  to  apply  to  this  drawing.  I  had  to  abandon 
all  the  design  I  had  made  and  make  everything  of  that 
old  building  suiting  to  go  in  the  finer  building;  so  the 
building  was  all  right.  It  was  understood  and  rented  on 
the  first  design,  and  the  Tribune  party  was  disappointed 
not  to  get  into  the  original  building. 

Q.  Did  you  have  any  contract  with  Mr.  Schleier  how 
much  you  were  to  receive  for  the  drawing  on  this  build- 
ing? 

A.  Not  at  all  on  this  building. 

Cross-examined : 

Q.  Did  you  not  tell  Mr.  Sleeth  that  you  did  not  make 
that  agreement  to  do  this  work  for  $125  ? 

A.  I  did  not  on  this  building.  That  $5, 000  building  on 
Arapahoe  street;  that  occurred  a  long  time  ago. 

Q.  Do  you  say  that  Schleier  talked  about  putting  up  a 
building  on  Arapahoe  street ! 

A.  Yes,  sir. 

Q.  The  one  he  did  put  up  and  the  one  you  superin- 
tended was  on  16th  street } 

A.  Yes,  sir. 

Q.  What  did  Mr.  Schleier  say  to  you  that  led  you  to 
agree  to  put  up  that  building  on  Arapahoe  street  for 
$125? 

A.  Well,  I  did  ask  him  how  much  it  would  cost; 
$5,000  he  said.  Well,  then,  I  charge  you  $125.  I  think 
it  was  my  statement;  but  if  it  costs  more,  I  said  I  charge 
you  more. 

Q.  Did  Mr.  Schleier  say  to  you  that  he  must  have  any 
arrangement  he  made  with  you  in  writing  and  signed  by 
you? 

A.  No,  sir. 
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Q.  Did  you  sign  any  agreement  with  Schleier  i 

A.  I  did  aot  make  any  agreement  with  Schleier  in  writ- 
ing at  aU. 

Q.  Did  not  I  just  show  you  a  paper  here  J 

A.  Certainly,  that  is  my  writing. 

Q.  Did  not  you  say  you  signed  it  ? 

A.  I  think  it  is  my  name  on  the  edge.  I  always  do«  if 
Imake  some  writing,  put  my  name  on  the  edge,  very 
often. 

George  C.  Schleier,  defendant,  sworn: 

Q.  You  may  tell  the  jury,  Mr.  Schleier,  so  that  they 
will  understand  how  the  interview  between  you  and  Mr. 
Luedeke,  in  reference  to  his  employment  as  architect  for 
that  building,  what  he  said  to  you  that  preceded  his  sign- 
ing of  this  little  paper  that  I  have  here  —  you  know  what 
it  is.  I  will  show  it  to  you  in  a  minute  —  what  he  said 
with  reference  to  desiring  to  be  employed;  how  he  would 
do,  and  so  on,  and  what  led  to  the  signing  of  this  paper 
between  you  and  him.  State  it  in  your  own  way  to  the 
jury. 

A.  WeU,  Mr.  Luedeke  heard  that  I  was  going  to  build. 
He  came  to  me,  said  that  he  was  a  beginner  in  the  business, 
and  would  hke  to  get  the  work.  He  wanted  to  make  a 
start.  He  had  just  started.  I  told  him  I  would  see 
about  it.  Well,  he  came  a  number  of  times;  was  very 
anxious  about  getting  the  work.  I  asked  him  one  day 
what  his  charges  •  were.  Well,  he  said  he  would  not 
charge  any  regular  chaise;  he  wanted  to  get  to  work.  I 
told  him  I  would  want  to  understand,  before  I  went  into 
anything,  what  the  charge  would  be.  I  did  not  want  a 
man  to  go  into  work  and  not  know  what  he  was  going  to 
charge  me  until  the  work  was  done.  We  had  different 
talks,  and  so  one  day  he  came  up  into  the  office,  and  I 
told  him  what  I  wanted,  and  then  inquired  of  him  what 
he  would  charge  to  get  out  these  plans,  superintend  it  — 
the  whole  thing.  He  said  he  would  get  out  the  plans  for 
$60  — if  he  superintended  it,  it  would  be  $50  more,  which 
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would  made  $110, —  and  I  said  to  him,  we  had  better 
have  this  in  writing;  suppose  you  just  make  a  memo- 
randum of  it.  He  sat  down  and  signed  that  little  piece  of 
paper,  what  he  would  do  the  work  for.  This  is  the  build- 
ing I  am  talking  of  now,  on  16th  street.  There  never 
was  anything  done  in  reference  to  a  building  on  Arapa- 
hoe street,  in  the  world.  I  spoke  about  building  there, 
but  there  never  was  a  plan  or  any  thing  done  in  the 
world  about  it.  We  just  merely  talked,  but  there  was  no 
plan  made.  I  have  not  yet.  I  had  no  plan  and  no  way 
of  building  there,  no  idea  what  I  wanted.  Of  course  I 
could  have  nothing  drawn  until  I  knew  what  I  wanted. 

Q.  Is  that  the  paper  that  he  then  and  there  signed? 

A.  That  is  the  paper.     (4860,  W.  G.  W.) 

Q.  What  building  were  you  talking  about,  and  the  cost 
of  the  plans,  details,  drawings,  superintending,  etc., 
when  he  drew  that  paper;  what  building  was  it  ? 

A.  The  building  that  stands  there  now — the  Tribune 
building.  The  plan  had  not  been  entirely  matured;  we 
made  some  few  alterations  afterwards  in  the  building; 
but  the  building  is  the  Tribune  building  that  was  talked 
of  when  this  paper  was  signed, —  on  16th  street. 

Q.  A  three-story  building  ( 

A.  A  three-story  building;  yes,  sir. 

Q.  Did  you  then  (when  he  presented  his  bill)  call  his 
attention  to  any  arrangement  or  understanding  you 
had? 

A.  Yes,  sir.  1  showed  him  this  paper,  and  asked  him 
if  that  was  not  the  agreement  that  he  made  with  me. 
He  said  no.  I  never  signed  no  paper.  He  said  that  is 
not  my  writing  at  all.  I  told  him  it  was,  and  that  I 
would  testify  to  it.    He  said  he  never  signed  it. 

Memorandum  read,  as  follows: 

Plans  and  specifications  and  detaib  complete $60 

Duplicate  of  plans  and  specifications $15 

Superintending  . . » $50 

(Signed)  H.  LuBa>EKE. 
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H.  Luedeke,  recalled: 

(Memorandum  offered  by  defendant  shown  to  witness.) 

Q.  State  for  what  building  that  paper  was  given. 

A.  On  Arapahoe  street. 

Q.  The  one  in  question  on  16th  street,  or  is  that  the 
building! 

A.  No,  that  is  not  on  16th  street.  Nothing  transpired 
afterwards  for  two  months,  or  two  and  a  half  months. 

Q.  Nothing  transpired  after  that  was  given  for  two  or 
three  months } 

A.  Yes,  sir;  two  or  two  and  a  half. 

Q.  Did  you  ever  give  him  that  paper  or  any  other  as  to 
the  price  on  16th  street  ? 

A.  No,  sir;  I  did  not. 

Q.  At  the  time  that  was  given,  was  it  given  in  relation 
to  the  Arapahoe  street  building,  or  on  16th  street  f 

A.  No;  in  relation  to  the  Arapahoe  street  building. 
The  cost  to  be  $5,000,  and  if  it  should  cost  more  than 
|5,000,  proportionately  more;  and  that  is  only  the  figur- 
ing up  on  my  part  how  much  it  would  be,  and  I  am  in  a 
habit  of  signing  my  name  to  most  everything,  and  left  it 
lying  there  on  the  table,  and  talked  continuously. 

Q.  That  had  no  reference  to  the  16th  street  building  I 

A.  None  whatever. 

Exhibit  marked  "4862,  W.  G.  W." 

Plans  and  specifications  and  details |60 

Duplicates  of  plans  and  specifications 15 

Superintending 60 

H.  Luedeke  testified: 

Q.  Did  you  ask  Mr.  Schleier  for  your  pay  ? 

A.  Yes,  sir. 

Q.  What  did  he  say  to  you  ? 

♦    *    *    I  presented  my  bill  to  him. 

Q.  Is  that  a  copy  of  the  bill  ? 

A.  Yes,  sir;  I  presented  this  bill  to  him.    *    *    * 

(Paper  marked  "  Ex.  B.  W.  G.  W.") 
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Plaintiff  offers, — 

Exhibit  A,  plans  and  specifications,  admitted. 

Exhibit  B,  admitted. 

Exhibit  "B." 

Denver,  July  18, 1880. 
George  C.  Schleier  dr.  to  H,  Luedeke: 

1^0.  1.    Making  preliminary  studies  for  an  $8,000  building $40  00 

Na  2.    Making  preliminary  studies,  general  drawings,  etc., 

details.    Superintendence  for  $11,000  building 275  00 

1^0.  8.    Making  alterations  for  and  applying  old  materials  on 

plans  of  buildings  mentioned  under  No.  2 72  60 

No.  4    Measurements  of  old  building  materials  (A.  B.  Daniels' 

residence)  80  00 

JTo.  5.    Bill  of  quantities,  etc 25  00 

$442  60 

Pour  hundred  and  forty-two  60-100,  lawful  money  of 
the  United  States  of  America. 

Mr.  Lucius  P.  Marsh,  for  appellant 

Messrs.  Sleeth  and  Stair,  for  appellee. 

Elbert,  0.  J.  We  are  asked  to  reverse  the  judgment 
of  the  court  below  on  the  ground  that  it  is  not  supported 
by  the  evidence. 

We  have  had  frequent  occasion  to  lay  down  the  rule 
that  where  the  testimony  is  conflicting,  and  the  verdict 
is  not  manifestly  against  the  weight  of  evidence,  the  ver- 
dict will  not  be  disturbed.  Barker  v.  Hawley^  4  C!ol.  327, 
and  cases  cited. 

In  this  case  there  was  a  conflict  of  testimony  touching 
ilie  memoranda  signed  by  appellee.  The  appellant  testi- 
fied that  it  referi*ed  to  the  plans,  specifications  and  super- 
intendence of  the  Tribune  building.  The  appellee  testified 
that  it  referred  to  a  building  to  be  erected  on  Arapahoe 
-street.    Neither  was  supported  by  other  testimony. 

We  see  no  ground  for  saying  that  the  jury  should  have 
^ven  credit  to  the  appellant  rather  than  to  the  appellee. 
The  case  of  Walling  v.  Warren,  2  Col.  434,  was  similar 
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in  its  facts^  and  the  court  refused  to  disturb  the  ver- 
dict. 
The  judgment  of  the  court  below  is  affirmed  with 

costs. 

AffirmedL 
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Grifffth  V.  Wright. 

The  essential  elements  of  estoppel  by  conduct  are: 

(a)  There  must  have  been  a  representation  or  concealment  of  ma- 
terial facts. 

(&)  The  representations  must  have  been  made  with  knowledge  of 
the  facts,  unless  the  party  making  them  was  bound  to  know  the 
facts,  or  ignorance  thereof  was  the  result  of  gross  negligence. 

(c)  The  party  to  whom  the  representations  were  made  must  haye 
been  ignorant  of  the  truth  of  the  matter. 

(d)  They  must  have  been  made  with  the  intention  that  they 
should  act  upon  them ;  but  gross  and  culpable  negligence  upon  the 
part  of  the  party  sought  to  be  estopped,  the  effect  of  which  is  to 
work  a  fraud  on  the  party  setting  up  the  estoppel,  suppHes  the 
place  of  intent. 

(e)  The  other  party  must  have  been  induced  to  act  i^x>n  them. 
All  the  essential  elements  must  be  present. 

Error  to  District  Court  of  Ouray  County. 

The  facts  axe  stated  in  the  opinion. 

Mr.  Wh.  Stort  and  Thomas  Georqe,  for  plaiutiff  in 
error. 

Messrs.  Stallcup  and  Luthe,  for  defendants  in  error. 

Beck,  J.  The  decree  in  this  case  enjoining  the  plaintiff 
in  error  from  selling  the  lots  mentioned  in  the  trust  deed^ 
and  decreeing  the  cancellation  and  release  of  the  trust 
deed,  must  have  been  based  on  the  ground  of  estoppel  by 
conduct,  although  the  proofs  fail  to  show  payment  of  the 
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note,  or  fraud  on  part  of  the  plaintiff  in  error,  or  that 
defendant  in  error  was  deceived  or  misled  by  the  plaintiff 
in  error  or  her  agents. 

The  question  on  the  record  appears  to  be  this:  Where 
the  matter  of  estoppel  relied  upon  was  unknown  to  the 
plaintiff  at  the  time  of  the  transaction  in  which  he  claims 
to  have  been  misled,  to  his  injury,  does  the  fact  that  mat- 
ter of  estoppel  existed  at  the  time  afford  him  ground  of 
relief  in  equity  ?. 

Elementary  writers  say  this  branch  of  the  law  of  es- 
toppel,  designated  estoppel  by  conduct,  originated  in  the 
doctrine  of  equity,  that  if  a  representation  be  made  to 
another,  who  deals  upon  the  faith  of  it,  the  former  shall 
make  the  representation  good,  if  he  knew  it  to  be  false. 

But  they  further  say,  that,  to  justify  the  interposition 
of  equity,  the  misrepresentation  must  have  been  in  a  mat-^l 
ter  of  importance  to  the  interests  of  the  other  party,  and 
must  have  actually  misled  him;  that  there  must  have 
been  a  change  of  conduct  produced  by  the  representation; 
for  if  the  party  alleging  the  estoppel  did  not  trust  in  it, 
and  was  not  deceived  or  induced  to  alter  his  position, 
there  is  no  estoppel.  Bigelow  on  Estoppel,  pp.  431,  492; 
1  Story's  Eq.  Jtir.  sec.  191;  2  Story's  Eq.  Jur.  sec.  1543. 

The  rule  is,  that  in  order  to  constitute  an  estoppel  by 
conduct,  an  the  essential  elements  of  such  an  estoppel 
must  be  present.  Bigelow  on  Estoppel,  p.  487;  People  v. 
Brotim  et  cU.  67  lU.  437;  Martin  v.  Zellerbacky  38  Cal.  815. 

In  the  case  of  Patterson  v.  Hitchcock^  8  Col.  636,  this 
court,  upon  a  review  of  the  authorities,  held  the  follow- 
ing to  be  the  essential  elements  of  an  estoppel  by  con- 
duct: 

First.  There  must  have  been  a  representation  or  con- 
cealment of  material  facts. 

Second.  The  representation  must  have  been  made  with 
knowledge  of  the  facts,  unless  the  party  making  the  rep- 
resentation was  bound  to  know  the  facts,  or  ignorance 
of  them  was  the  result  of  gross  negligence. 
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Third.  The  party  to  whom  it  was  made  must  have  been 
ignorant  of  the  truth  of  the  matter. 

Fourth.  It  must  have  been  made  with  the  intention 
that  the  other  party  should  act  upon  it;  but  gross  and 
culpable  negligence  upon  the  part  of  the  party  sought  to 
be  estopped,  the  effect  of  which  is  to  make  a  fraud  on  the 
party  setting  up  the  estoppel,  supplies  the  place  of  intent. 

Fifth.  The  other  party  must  have  been  induced  to  act 
upon  it. 

This  court  said,  in  the  case  last  cited,  in  commenting 
upon  the  doctrine  of  equitable  estoppel,  with  respect  to 
its  effect  upon  the  title  to  realty,  that  ^^  its  enforcement 
should  be  carefully  guarded,  and  unhesitatingly  refused, 
except  when  all  the  elements  of  an  estoppel  are  present." 

It  is  apparent  from  the  pleadings  and  the  proofs  that 
the  fifth  element  of  an  estoppel  by  conduct  is  wanting  in 
this  case. 

Defendant  in  error,  Edward  Wright,  sets  up  in  his  com- 
plaint that  he  purchased  three  town  lots,  situated  in  the 
town  of  Oiuay,  from  one  Mathews,  and  received  a  war- 
ranty deed  therefor.  That  Mathews  had  previously  ex- 
«cuted  a  promiflsory  note  to  the  plaintiff  in  error,  Mrs. 
Griffith,  and  secured  payment  of  the  same  by  a  trust  deed 
on  the  same  lots.  That  Mrs.  Griffith  had  placed  this  note 
for  collection  in  the  Miners'  Exchange  Bank  of  LeadviUe, 
and  charging  on  information  and  belief  that  it  had  been 
paid  by  Mathews  to  the  bank,  canceled  and  delivered 
up  to  Mathews.  Wright  alleges  that  at  the  time  of  bis 
purchase  the  note  was  delivered  up  to  him  marked  paid 
(giving  a/oc  simile  of  the  bank  stamp  canceUng  it),  and 
alleging  that,  at  time  of  his  purchase,  he  had  every  reason 
to  believe,  and  did  believe,  that  the  trust  deed  had  been 
canceled  and  released.  The  bill  prays  that  defendant  be 
enjoined  from  selling  under  the  trust  deed,  and  that  the 
same  be  declared  null  and  void,  and  ordered  to  be  can- 
celed and  released  of  record. 

The  answer  denies  payment  of  the  note,  cancellation  or 
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rolease  of  the  trust  deed,  and  denies  that  plaintiff  had 
any  reason  to  believe,  or  did  believe,  that  the  trust  deed 
was  canceled  or  released,  alleging  that  the  trust  deed  was 
duly  recorded,  and  that  plaintiff,  Wright,  had  notice  by 
the  I'ecdrd  that  it  still  remained  in  full  force. 

The  answer  also  charges  that  Mathews,  the  maker  of 
the  note,  fraudulently  procured  said  note  to  be  marked 
paid  and  deUvered  up,  of  which  Wright  had  notice. 

No  replication  was  filed. 

It  will  be  observed  that  Wright  makes  no  specific  alle- 
gation in  his  complaint  that  he  knew  of  the  existence  of 
the  trust  deed  at  the  time  of  his  purchase.  Nor  is  there 
such  an  allegation  that  he  knew  that  the  promissory  note 
referred  to  was  in  any  manner  connected  with  the  lots, 
or  with  an  incumbrance  upon  the  lots.  Touching  these 
material  points  the  bill  is  evasive.  True,  Wright  had 
•constructive  notice  of  the  incumbrance  by  the  record, 
but  this  point  is  against  him,  for  if  he  had  examined  the 
records  as  he  was  bound  to  do,  he  would  have  found  that 
the  trust  deed  was  in  full  force.  This  would  have  put 
him  on  inquiry.  But  the  proofs  do  not  support  the  alle- 
^tions  of  the  bill,  such  as  they  are. 

The  evidence  proves  conclusively  that  the  note  was  not 
paid  and  that  the  trust  deed  had  not  been  released;  that 
while  the  note  was  in  the  Miners'  Exchange  Bank  at 
Xieadville  for  collection,  the  collecting  clerk  of  the  bank 
received  a  payment  upon  it  from  the  maker,  Mathews, 
April  8,  1879,  and  by  an  error  in  the  calculation  of  inter- 
est, stamped  it  paid  and  delivered  it  up  to  him,  the  sum 
of  $97.17  remaining  due  and  unpaid  thereon  at  the  time. 
The  mistake  was  discovered  soon  after,  and  Mathews 
asked  to  correct  it,  which  he  refused  to  do.  The  property 
was  then  advertised  for  sale  under  the  trust  deed. 

The  testimony  of  Wright,  the  defendant  in  error,  is, 
that  he  bought  the  lots  from  Mathews  on  the  19th  day  of 
May,  1879,  and  the  circumstances  of  the  transaction  as 
detailed  by  him  are,  that  he  received  a  letter  from  Math- 
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ew8,  who  was  in  Leadville,  asking  if  he  wanted  to  buy 
the  lots.  Plaintiff  in  error  was  in  Ouray — he  wrote  his 
brother  at  Leadville  to  purchase  them  for  him  if  he  could 
get  the  three  lots  for  $300.  His  brother  bought  the  lot% 
at  the  price  named,  from  Mathews,  paid  the  money  and 
received  a  deed  from  Mathews,  which  he  sent  to  the 
plaintiff,  together  with  the  promissory  note  before  men- 
tioned. Plaintiff  then  produced  the  note  in  evidence, 
said  he  had  no  knowledge  whether  it  had  ever  been  paid^ 
and  concluded  his  testimony  thus:  ^^  This  is  all  I  know  in 
regard  to  the  circumstances  of  the  case." 

Wright's  brother,  who  negotiated  the  purchase,  was  not 
a  witness;  Mathews  was  not  a  witness,  and  there  was 
no  evidence  to  show  that  either  plaintiff  or  his  brother 
knew  of  the  existence  of  the  trust  deed,  or  that  the  note 
was  secured  by  a  deed  of  any  description  upon  the  lots. 
The  note  itself  was  put  in  evidence,  with  its  indorsements 
and  cancellation,  but  it  bore  no  memorandum  referring 
to  the  trust  deed. 

The  plaintiff,  while  testifying  in  his  own  behalf,  failed 
to  state  any  facts  showing  that  he  had  been  induced  to 
change  his  course  of  dealing  on  account  of  the  supposed 
cancellation  of  the  note,  nor  did  he  testify  that  he  was  in 
any  maimer  misled  by  it  to  his  injury. 

Upon  the  whole  record  we  are  satisfied  that  an  essen- 
tial element  of  the  law  of  estoppel  is  wanting,  and  that 
in  no  view  of  the  case  was  the  plaintiff  below  entitled  to 
equitable  relief. 

These  views  are  supported  by  the  case  of  Qrimes  v. 
Kimball,  8  Allen,  153,  cited  by  defendant's  counsel,  a  case 
somewhat  similar  in  its  facts. 

The  decree  is  reversed,  with  direction  to  the  court  below 
to  dismiss  the  complaint. 

JReversed. 
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Nutter  et  al.  v.  O'DOnnell  et  al.  ,  e 

I  17    4gO 

1.  It  is  a  general  rule  that  the  verdict  of  a  jury  or  the  judgment  of  a  is  ^ 

court  will  not  be  disturbed  upon  the  ground  that  such  verdict  or 
judgment  is  not  supported  by  the  evidence,  where  the  bill  of  excep- 
tions does  not  purport  to  contain  all  the  evidence ;  but  if  the  record 
shows  specifically  what  is  omitted,  and  a  question  is  presented  by 
the  assignment  of  errors  which  does  not  involve  a  consideration  of 
the  omitted  evidence,  the  question  may  be  reviewed. 

d.  Peisons  seeking  the  equitable  interposition  of  courts  nLust  them- 
selves do  equity.  And  when  they  seek  to  deprive  others  of  inter- 
ests in  lands,  they  are  always  required  to  establish  their  right  to 
the  relief  sought  by  clear  proof. 

8.  The  conduct  of  a  trial,  which  includes  the  order  of  introducfaig  evi- 

dence, rests  largely  in  the  discretion  of  the  court,  and  it  is  only 
where  the  discretionary  power  is  grossly  abused  that  it  becomes  a 
subject  of  review. 
4.  Admissions  and  confessions  are  evidence  against  a  party,  but  he  can- 
not annul  or  explain  them  away  by  counter  declarations. 

9.  It  is  not  proper  to  permit  a  plaintiff  on  rebuttal  to  prove  that  de- 

fendant's witnesses  have  mado  previous  statements  at  variance  with 
their  testimony,  without  first  calling  their  attention  to  the  contra- 
dictory statements,  giving  time  and  place,  and  giving  the  particu- 
lars of  the  conversation  and  the  circumstances  under  which  the 
statements  were  made.  The  rule  cannot  be  avoided  by  declaring 
that  it  is  not  intended  to  impeach  the  witnesses^ 

Error  to  District  Court  of  Ouray  County. 
The  facts  are  sufficiently  stated  in  the  opinion. 

MesfiTO.  Mabkham,  Patterson  and  Thomas,  for  plaint- 
iffs in  error. 

Mr.  Thomas  George,  for  defendants  in  error. 

Beck,  J.  We  are  satisfied  that  important  errors  were 
committed  in  the  trial  of  this  case,  and  that  the  decree 
entered  cannot  be  sustained  on  the  present  record.  But 
it  is  suggested,  in  behalf  of  the  defendants  in  error,  who 
were  j^intiff s  below,  that  we  cannot  review  the  decree 
upon  the  evidence,  because  the  bill  of  exceptions  does  not 
contain  all  the  evidence;  and  that  we  are  prevented  by 
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our  own  rules  from  considering  the  errors  assigned  in 
respect  to  the  ruling  of  the  court  in  the  admission  and 
rejection  of  testimony,  for  the  reason  that  the  errors 
complained  of  are  not  particularly  specified  as  the  rules 
require. 

The  averments  of  the  complaint,  as  we  understand 
them,  are  to  the  effect  that  a  company  was  formed  com- 
posed of  the  plaintiffs  and  certain  of  the  defendants,  for 
the  purpose  of  prospecting  for  mineral-bearing  veins  upon, 
the  public  lands  of  the  United  States,  all  members  to  bear 
a  just  proportion  of  expenses  incurred  in  discovering  and 
locating  mines,  and  all  save  one  of  the  plaintiffs  and  twa 
of  the  defendants  to  share  equal  luidivided  interests  in  the 
claims  located,  the  three  members  named  to  have  each 
two  interests  therein.  That,  while  the  agreement  was  in 
force,  two  valuable  lodes  were  discovered,  the  Alma  Mater 
No.  1  and  the  Alma  Mater  No.  2,  which  lodes,  by  virtue 
of  the  agreement,  became  the  property  of  the  company; 
but  that  the  defendants  located  them  in  their  names 
alone,  and  have  ever  since  excluded  the  plaintiffs  there- 
from, and  assert  that  the  plaintiffs  have  no  rights  or  in- 
terests whatever  therein. 

This  suit  was  brought  to  enforce  a  specific  performance 
of  the  agreement,  and  to  compel  the  defendants  to  execute 
conveyances  to  the  plaintiffs  of  their  respective  interests 
under  the  agreement. 

In  respect  to  the  first  objection,  viz.,  that  we  cannot 
review  the  decree  upon  the  evidence,  because  the  record 
does  not  contain  all  the  evidence,  we  remark: 

First  That  the  only  omission  from  the  record  is  that 
of  maps  and  plats,  as  appears  from  the  following  state- 
ment in  the  bill  of  exceptions:  "  The  above  and  foregoing- 
was  all  the  evidence  introduced  on  the  trial  of  said  cause, 
except  the  plats  and  maps  used  by  the  plaintiffs  and  de- 
fendants, and  referred  to  by  the  witnesses  in  their  testi- 
mony." 

It  has  been  held  by  this  and  other  courts,  that  the  ver- 
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diet  of  a  jury  or  the  judgment  of  a  court  will  not  be 
disturbed  upon  the  ground  alone  that  such  verdict  or 
judgment  is  not  supported  by  the  evidence,  where  the 
bill  of  exceptions  does  not  purport  to  contain  all  the  evi- 
dence. The  reason  of  the  rule  is,  that  there  may  have 
been  other  evidence  introduced  upon  the  precise  points 
claimed  to  be  unsupported,  of  such  character  and  weight 
as  to  entirely  obviate  the  objections,  and  to  influence  the 
court  or  jury  in  their  action. 

But  when  the  reason  of  a  rule  ceases,  the  rule  itself 
generally  ceases.  Nearly  all  rules  have  their  exceptions. 
So  has  this  one.  If  the  record  shows  specifically  what  is 
omitted  therefrom,  and  a  question  is  presented  by  the  as- 
signment  of  errora  which  does  not  involve  a  consideration 
of  the  omitted  evidence,  the  question  may  be  reviewed. 
We  know  of  no  court  that  has  so  frequently  held  that  it 
will  not  review  a  judgment  upon  the  evidence,  where  the 
bill  of  exceptions  does  not  purport  to  contain  all  the  evi- 
dence, as  the  supreme  court  of  lUinois.  And  yet  such 
was  the  condition  of  the  record  in  the  case  of  Howell  v. 
Goodrich,  69  HI.  559,  where  the  judgment  was  reviewed 
upon  the  evidence,  and  reversed.  While  the  bill  of  ex- 
ceptions in  that  case  did  not  purport  to  contain  all  the 
evidence,  it  did  purport  to  contain  all  that  the  court  con- 
sidered essential  upon  the  point  on  which  it  based  it^ 
decision. 

Second.  In  this  case,  the  objections,  at  least  to  the  de- 
cree, apparent  on  the  face  of  the  record,  are  of  such  a  nat- 
ure that  we  feel  warranted  in  saying  they  could  not  have 
been  aided  by  the  introduction  of  maps  and  plats.  We  are 
aware  that  questions  often  do  arise  in  appellate  proceed- 
ings, wherein  the  maps  and  plats  used  upon  the  trial  be- 
come important  evidence — such,  for  example,  as  questions 
concerning  boundary  or  division  hues;  the  intersection  of 
mineral  claims  and  lodes;  the  course  of  a  meandering 
stream  through  a  certain  tract  of  land,  etc. 

This  is  not  a  case  where  we  are  left  in  ignorance  as  to 
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what  evidence  is  omitted;  and,  as  we  do  not  deem  the  in- 
spection of  the  maps  and  plats  omitted  necessary  to  the 
consideration  of  the  objections  above  referred  to,  we  will 
proceed  to  examine  the  same. 

The  first  is,  the  failure  of  the  court  to  take,  or  order  to 
be  taken,  an  account  of  the  money  and  labor  expended 
upon  the  claitaas  which  constitute  the  subject  matter  of 
the  controversy. 

The  testimony  shows  that  considerable  expense  was  in- 
cmTed  in  the  sinking  of  shafts  upon  their  claims,  and  in 
projecting  the  locations  thereof,  nearly  the  whole  of 
which  was  borne  by  the  defendants,  and  that  the  defend- 
ants have  never  been  reimbursed*  Yet,  notwithstanding 
the  agreement  as  to  the  expenditures,  and  the  following 
offer  made  in  the  complaint:  ^^That  the  plaintiffs  have 
been,  and  are,  willing  in  all  things  to  comply  with  their 
agreement,  and  to  pay  their  just  proportion  of  proper 
expenses  incurred  since  the  discovery  of  the  lodes,"  no 
account  of  their  expenditures  was  taken  or  ordered;  the 
plaintiffs  were  not  required  by  the  decree  to  reimburse 
the  defendants  in  any  portion  of  the  moneys  expended  by 
them;  but  the  defendants  were  ordered  by  the  decree  to 
convey  to  the  plaintiffs  the  several  interests  claimed 
under  the  contract. 

*  That  the  decree  is  inequitable  in  this  respect  requires 
the  citation  of  no  authorities. 

But  it  is  suggested  that  if  this  view  be  taken  it  is  un- 
necessary to  reverse  the  decree,  since  this  com*t  may  now 
reform  it,  and  order  an  account  to  be  taken. 

If  the  decree  were  in  other  respects  unobjectionable, 
perhaps  this  suggestion  might  be  adopted.  But  there  is 
another  objection  of  so  serious  a  character,  we  think,  as 
to  make  a  new  trial  necessary. 

Previous  to  the  formation  of  this  prospecting  company, 
four  mineral  claims  had  been  taken  up  by  and  in  the 
names  of  the  defendants,  which  they  named  respectively 
^^Cleveland,"  ^^8th  Ohio,"  "Bertha," and  "A.  T.  Stewart" 
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The  defendants  Rawles  and  Grain  were  interested  in 
these  claims,  their  names  being  placed  upon  the  claim 
stakes  at  the  time  of  location.  Now,  while  there  is  a 
conflict  of  testimony  as  to  whether  those  of  the  defend- 
ants who  became  members  of  the  company  reserved  the 
ground  already  claimed  by  them  from  the  prospecting 
agreement,  the  fact  is  undisputed  that  the  defendants 
Rawles  and  Grain  never  entered  into  any  agreement  re- 
specting it  with  the  plaintiffs,  and  did  not  at  any  time 
become  membera  of  the  company  which  was  afterwards 
formed. 

Previous  to  the  formation  of  the  company,  they,  with 
others  who  are  now  plaintiffs,  as  well  as  defendants,  at- 
tended meetings  held  for  the  purpose  of  forming  a  com- 
pany, and  objected  publicly  to  the  formation  of  any 
association  with  the  plaintiffs  which  would  permit  pros- 
pecting in  behalf  of  the  company  upon  the  ground 
already  staked  and  claimed  by  the  defendants.  Nothing 
was  accomplished  at  these  meetings,  owing  to  the  reser- 
vations which  were  insisted  upon.  The  company  was 
formed  afterwards,  and  the  claims  in  controversy  were 
located  within  the  limits  of  the  former  claims,  but  they 
were  located  by  and  in  the  names  of  the  defendants  only, 
the  rights  of  the  plaintiffs  therein  being,  at  the  time  of 
location  and  ever  since,  denied  by  most  if  not  all  the  de- 
fendants, including  Rawles  and  Grain.  There  can  be  no 
pretense,  then,  that  the  plaintiffs  have  not  had  notice  of 
the  rights  claimed  by  the  defendants  Rawles  and  Grain, 
both  before  and  since  the  formation  of  the  company. 
Whatever  equities,  therefore,  may  exist  in  the  plaintiffs' 
favor  against  the  other  defendants  touching  the  premises 
in  question,  it  is  not  perceived  how  equities,  of  the  same 
nature  and  degree  at  least,  can  exist  in  their  favor  against 
men  who  are  strangers  to  the  agreement,  and  who  do  not 
appear  to  have  ever  conceded  any  of  the  rights  claimed 
by  the  plaintiffs. 

The  principal  argument  in  support  of  this  feature  of 
Vol.  VI  — 17 
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the  decree  is,  that  the  court  was  warranted  by  the  testi- 
mony in  finding  that  the  contract  contained  no  reserva- 
tion of  the  premises  in  controversy,  and  that  Rawles  and 
Grain  were  privies  or  volunteers,  and  must  share  the  fate 
of  their  associates. 

We  I'egard  this  position  as  untenable.  Bawles  and  Grain 
are  not  shown  to  have  been  either  privies  or  volunteer  un- 
der the  agreement,  or  in  any  of  the  company  transactions. 
Nor  is  it  made  to  appear  that  either  of  them  has,  in  any 
manner,  waived,  abandoned  or  neglected  any  of  their 
rights  in  this  property.  The  recorf  shows  that  Eawles 
has  contributed  much  more  money  for  the  improvement 
of  the  claims  than  any  other  claimant. 

There  is  a  marked  failure  of  proof  to  establish  a  privity 
or  mutuality  of  contract,  or  any  admission  or  conduct  on 
the  part  of  Rawles  and  Grain  which  would  cast  on  them 
the  status  and  liability  of  a  mutual  relationship  with  the 
plaintiffs  as  to  this  property. 

Persons  seeking  the  equitable  interposition  of  courts 
must  themselves  do  equity.  And  when  they  seek  to  de- 
prive other  persons  of  interests  in  lands,  they  are  always 
lequired  to  establish  their  right  to  the  relief  sought  by 
dear  proof.  Carrier  v.  Lasater  dr  Gregory,  36  HL  194; 
Fleischman  v.  Moore^  79  DL  64:0. 

The  decree,  therefore,  is  clearly  inequitable,  as  the  case 
now  stands,  in  requiring  Bawles  and  Grain  to  relinquish 
to  the  plaintiffs  a  Uke  proportion  of  their  interests  in  the 
property,  as  the  other  defendants,  who  are  members  of 
the  company,  are  required  to  do. 

We  express  no  opinion  as  to  whether  it  could  be  sus- 
tained on  the  other  assignments.  But  since  the  case 
must  be  returned  for  a  new  trial,  we  will  state  our  views 
upon  some  of  the  rulings  in  relation  to  the  admission  and 
rejection  of  testimony. 

Counsel  complain  that  injustice  was  done  the  defend- 
ants by  allowing  plaintiffs  to  introduce  original  testimony 
in  jebutt^  after  def^udants'  evidence  was  dosed,  and  in 
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denying  defendants  an  opportunity  to  refute  the  same  by 
counter  evidence. 

The  rule  is,  a3  stated  by  defendants'  coun3el,  that  in  re- 
buttal the  parties  should  be  confined  to  such  evidence  as 
directly  answers  or  replies  to  that  produced  by  the  oppo- 
site party.  But  the  conduct  of  a  trial  which  includes  the 
order  of  introducing  the  evidence  rests  largely  in  the  dis- 
cretion of  the  court,  and  where  discretionary  power  is 
conferred,  it  is  only  when  the  power  is  grossly  abused  by 
the  palpable  violation  of  established  rules  and  principles, 
amounting  to  a  denial  of  justice,  that  it  becomes  a  proper 
subject  of  review.  Powell  on  Appellate  Proceedings,  pp. 
402-3;  1  Greenle^  on  Ev.  sec.  431;  Smith  v.  Billet,  15 
Cal.  26. 

In  the  present  instance,  if  the  court  had  denied  defend- 
ant the  privil^e  of  introducing  competent  evidence  to 
prove  that  the  plaintiffs  had  testified  falsely  as  to  the 
alleged  admissions  of  Thomas  W.  Hammun,  who  was 
foreman  of  the  company;  or  that  they  were  mistaken  as 
to  such  admissions;  or  gave  but  a  portion  of  his  state- 
ments on  the  subject  of  the  reservations,  the  ruling  would 
have  been  a  proper  subject  of  review. 

The  defendant  Hammun  was  not  present  at  the  trial; 
his  attention,  therefore,  had  not  been  called  to  his  alleged 
admissions,  and  being  given  in  rebuttal  they  could  not 
have  been  anticipated  by  the  defendants. 

The  defendants  were  entitled  to  present  to  the  court 
proper  evidence  to  rebut  this  and  any  other  direct  or  orig- 
inal testimony  given  by  the  plaintiffs  in  their  rebuttal. 
Wade  V.  Thayer,  40  Cal.  583. 

But  no  such  ruling  as  is  complained  of  was  made  on 
the  trial  At  the  conclusion  of  plaintiffs'  rebutting  testi- 
mony, defendants'  counsel  made  the  following  offer, 
which  appears  to  have  been  the  only  rebutting  testimony 
offered  by  them: 

**  We  ask  leave  to  introduce  testimony  for  the  purpose 
of  showing  that  Mr.  Hammun  has  made  statements  to 
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the  effect  that  there  was  a  reservation  in  this  agreement 
over  there." 

The  offer  as  made  is  not  confined  to  nor  does  it  even 
refer  to  the  same  conversations  mentioned  by  the  plaint* 
iffs'  witnesses.  For  this  reason  it  was  properly  denied. 
An  admission  made  at  one  time  cannot  be  rebutted  by  a 
declaration  made  at  another  time.  Admissions  and  con- 
fessions are  evidence  against  a  party,  but  he  cannot  annul 
or  explain  them  away  by  counter  declarations.  1  PhiL 
Ev.  with  Cowen  &  Hill's  Notes,  *406-r;  Patten  et  al.  v. 
Ooldsboroughy  9  Serg.  &  Bawle,  55;  Murray  v.  Coster ^  i 
Cow.  630. 

We  will  next  very  briefly  consider  the  ruling  relating 
to  the  contradiction  of  witnesses.  We  do  not  understand 
that  it  is  evpr  proper  to  permit  a  plaintiff  on  rebuttal  to 
prove  that  defendant's  witnesses  have  made  statements, 
previous  to  the  trial,  at  variance  with  their  testimony  on 
the  witness  stand,  without  first  having  called  their  atten- 
tion to  the  contradictory  statements,  giving  time  and 
place,  when  and  where  made,  in  order  to  afford  the  wit- 
nesses an  opportunity  to  deny  or  explain  the  same,  giving 
the  particulars  of  the  conversations  and  the  circum- 
stances under  which  the  real  statements  were  made. 
Such  a  practice  would  be  unfair  to  the  witnesses. 

The  rule  is  the  same  whether  the  witnesses  sought  to 
be  contradicted  are  parties  to  the  suit  or  third  persons. 
Nor  can  it  be  avoided  by  declaring  that  it  is  not  intended 
to  impeach  the  witnesses.  The  design  is,  first,  to  con- 
tradict the  witnesses  by  showing  that  they  have  made 
different  statements  concerning  the  same  subject  matters, 
and  the  effect  and  ulterior  design  is  to  impeach  their 
credibility  before  the  court  or  jury.  2  Phil.  Ev.  with 
Cowen  &  Hill's  Notes,  *958,  959;  2  Best  Ev.  sec.  644;  Craig 
et  al,  V.  Rohrery  63  111.  326;  K  W.  B.  R.  Co.  v.  Hack,  66 
111.  242,  244. 

Tlie  decree  is  reversed  and  cause  remanded  for  further 
proceedings.  Reversed. 


1883.]       Denver  B.  &  M,  Co.  v.  McAllistbe.  261 

Denver  Brick  and  Manuf'q  Co.  v.  McAllister. 

1.  The  assignee  of  a  debt  secured  by  trust  deed  holds  the  same  equities 

that  the  original  creditor  held,  and  a  bill  by  such  assignee  for  the 
reformation  of  the  trust  deed,  containing  allegations  which  would 
be  good  if  made  by  the  assignor,  is  not  demurrable  on  the  ground 
of  the  assignment. 

2.  In  case  of  note  and  trust  deed  executed  by  the  officers  of  a  corporar 

tion  as  such,  the  evidence  showing  conclusively  that  the  debt  was 
due  by  the  corporation,  and  the  title  to  the  property  conveyed  in 
the  trust  deed  was  in  the  corporation,  and  that  the  intention  was 
to  bind  the  corporation  by  the  execution  of  the  note  and  trust  deed, 
hddf  a  court  of  equity  may  interpose,  correct  the  mistake,  reform 
the  deed,  foreclose  the  same,  and  enforce  the  lien. 

8.  In  such  case,  under  section  1428,  General  Laws,  it  is  within  the  dis- 
cretion of  the  court  to  fix  the  time  within  which  the  amount  found 
due  shall  be  paid  before  sale  takes  effect ;  and  the  equities  of  the 
case  furnish  the  proper  guide  for  such  discretionary  period. 

4.  Where  the  creditor  holding  such  trust  deed  seeks  foreclosure,  and 
prays  that  the  same  be  treated  as  a  mortgage,  the  decree  of  fore- 
closure must  embody  right  of  redemption. 

6.  Compound  interest  is  not  allowed  under  the  statute  of  this  state. 

Error  to  County  Court  of  Arapahoe  County. 

The  case  is  stated  in  the  opinion. 

Messrs.  France  and  Rogers,  for  plaintiff  in  error. 

Mr.  Enos  Miles,  for  defendant  in  error. 

Stone,  J.  This  was  an  equitable  proceeding  in  the 
court  below  for  the  reformation  and  foreclosure  of  a  trust 
deed.  The  bill  of  McAllister,  the  complainant  below,  al- 
leges that  the  defendant,  the  Denver  Brick  Manufacturing 
and  Building  Company,  a  corporation,  on  the  10th  day  of 
March,  1876,  was  the  owner  in  fee  of  certain  lots  in  the 
city  of  Denver;  that  on  said  date  the  other  defendants, 
McFarland,  Epley  and  Neely,  wei'e  officers  and  directors 
of  said  company;  and  that,  acting  on  behalf  of  said  com- 
pany, they  borrowed,  on  said  date,  of  one  Wheeler,  the 
sum  of  $1,200,  and  executed  a  note  therefor  to  said 
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Wheeler,  and  signed  the  same  as  officers  and  directors  of 
said  company;  and  that,  to  secure  the  said  note,  the  said 
officers  and  directoi*s  executed  to  the  complainant,  as 
trustee,  a  trust  deed  of  the  said  property  of  the  company, 
signing  the  same  as  officers  and  directors  of  the  company 
in  like  manner  as  in  the  note,  both  of  which  instruments 
are  set  out  in  the  bill.  That  the  said  loan  was  made  solely 
on  the  security  of  the  property  of  the  company  so  con- 
veyed, and  that  the  defendants  intended  and  believed  in 
good  faith  that  they  were  executing  the  note  and  trust 
deed  of  the  company,  and  not  as  the  individusU  acts  of 
said  officers  and  directors  named;  that  the  money  was 
borrowed  by  and  used  in  the  interest  and  for  the  purposes 
of  said  company,  but  that  by  inadvertence  and  mistake 
the  said  note  and  deed  of  trust  were  executed  by  said 
officers  and  directors  in  their  individual  names  under  the 
description  aforesaid,  and  not  in  the  corporate  name  of 
the  company.  That  afterwards  the  said  Wheeler  sold 
and  assigned  the  said  note  to  McAllister,  the  complainant; 
that  no  part  of  said  note  had  been  paid  except  the  sum  of 
$162,  being  nine  months'  interest  thereon;  that  no  other 
rights  or  incumbrances  upon  said  property  had  inter- 
vened; and  thereupon  the  bill  prays  that  the  deed  be  de- 
creed to  be  the  deed  of  the  said  company  according  to  the 
intent  of  the  parties  in  interest,  and  that  the  same  be 
held  to  be  a  mortgage  in  law  and  equity,  and  be  fore- 
closed as  such  by  the  usual  decree  for  the  sale  of  mortgaged 
premises,  and  that  the  equity  of  redemption  be  barred, 
and  for  such  other  and  further  reUef  as  the  nature  of  the 
case  may  require. 

To  this  bill  defendants  demurred,  and  the  overruling  of 
the  demurrer  is  made  the  ground  for  the  first  assignment 
of  error.  The  principal  objection  made  by  the  demun-er 
is,  that  there  was  no  "privity  or  mutuality  "  between  the 
complainant  and  respondent  company  in  the  coyirt  below 
to  entitle  the  complainant  to  the  relief  sought.  That  to 
warrant  the  reformation  of  a  written  instrument  on  the 
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ground  of  mistake,  such  mistake  must  be  alleged  and 
shown  to  be  the  mutual  mistake  of  the  parties;  that  it 
must  appear  that  both  parties  have  done  what  neither 
party  intended.  In  view  of  this,  it  is  contended  that  the 
complainant,  McAllister,  was  a  stranger  to  the  contract; 
that,  having  nothing  to  do  with  the  making  of  the  con- 
tract, nor  interested  therein,  he  had  no  intention  respect- 
ing the  matter,  and  that,  therefore,  the  essential  element 
of  mutuaUty  of  mistake  is  wanting  in  the  case. 

While  the  requirements  of  the  bill  are  correctly  laid 
down  by  counsel,  the  position  assumed  respecting  the 
complainant  here  we  think  is  not  sustainable.  It  is  not 
denied  that,  under  the  allegations  of  the  bill,  the  reUef 
prayed  might  properly  be  granted  if  the  cestui  que  trusty 
the  original  creditor,  were  himself  the  complainant.  But 
the  complainant  here  stands  in  the  shoes  of  his  assignor, 
Wheeler.  It  is  the  settled  doctrine  in  equity  that  the  as- 
signment of  a  debt  secured  by  mortgage  or  deed  with 
power  of  sale,  as  a  trust  deed,  carries  the  security  with  it 
as  an  equitable  estate  annexed,  and  vests  in  the  assignee 
the  same  rights  and  powers  respecting  it  as  were  possessed 
by  the  assignor.  The  debt  is  the  principal  thing,  and  the 
security  attaches  and  passes  in  the  same  condition  and  to 
the  same  extent  as  an  incident,  unless  otherwise  limited 
by  the  terms  of  assignment.  Keyes  v.  Wood,  21  Vt.  331; 
Sargent  v.  Howe,  21  lU.  148;  Sangster  v.  Love,  11  Iowa, 
580;  Anderson  v.  Baumgardner,  27  Mo.  80;  Slee  v.  Man- 
hattan Co,  1  Paige,  48;  Johnson  v.  Hart,  1  Johns.  Cases, 
320;  4  Kent  Com.  147;  Oale's  Executor  v.  Morris,  29  N. 
J.  Eq.  222;  Fassett  v,  Mulock,  5  Col.  466. 

Complainant,  therefore,  cannot  be  said  to  be  a  stranger 
to  the  contract,  but  on  the  contrary,  for  all  purposes  of 
this  suit,  is  as  much  a  party  to  the  contract  and  in  priv- 
ity therewith  as  though  he  were  the  original  creditor. 
The  bill  alleging  a  mistake  in  the  making  of  the  instru- 
ments, pointing  out  the  character  of  the  mistake  and 
praying  the  necessary  correction  to  make  the  deed  effec- 
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tual  in  carrying  out  the  original  intent  of  the  parties 
thereto,  is,  we  think^  sufScient,  and  there  was  no  error  in 
overruling  the  demurrer.  Heame  v.  Marine  Ins.  Co.  20 
Wall.  490;  West  et  al.  v.  Madison  Co.  Agrl  Board,  82 
111.  205;  Hancock  v.  Yunker,  83111.  208;  Wood  v.  Wheeler, 
93  111.  153. 

We  will  now  pass  to  the  fifth  and  sixth  assignments  of 
error,  under  which  it  is  contended  that  the  deci-ee  for  the 
reformation  of  the  deed  is  not  supported  by  the  evidence. 

Upon  a  careful  examination  of  the  evidence  we  are  con- 
vinced  that  it  warrants  the  decree  for  reformation  of  the 
deed  as  prayed  by  the  bill.  The  business  was  transacted 
by  agents  of  the  principals  on  both  sides.  Wheeler,  who 
loaned  the  money,  lived  in  Pennsylvania,  and  the  loan 
was  made  by  an  agent  here.  The  company  for  which  the 
money  was  borrowed,  being  a  corporation,  necessarily 
acted  through  agents.  The  money  was  used  by  and  for 
the  company  through  its  officers  as  such  agents,  and  by 
them  the  property  of  the  company  was  proposed  and 
sought  to  be  conveyed  in  trust  to  secure  the  payment  of 
the  money  thus  procured  and  used.  From  the  very 
nature  of  the  transaction  and  the  fact  that  the  fee  of  the 
land  furnishing  the  security  was  in  the  company,  as  well 
as  by  the  testimony  of  the  officers  of  the  company  who 
signed  the  deed,  it  seems  evident  that  the  intent  was 
to  make  the  note  and  trust  deed  the  instruments  of  the 
corporation  for  whom  the  debt  was  contracted.  The  per- 
sons who  signed  the  instruments  were  the  proper  officers 
of  the  corporation  to  execute  the  same  on  behalf  of  the 
corporation,  but  not  having  signed  the  instruments  in  the 
name  of  the.  company,  it  was  a  defective  execution — a 
mistake  in  the  formal  and  legal  mode  of  carrying  out  the 
intent  of  the  parties. 

Upon  such  a  state  of  facts,  the  relief  sought  by  the  bill 
was  properly  granted,  and  although  upon  the  rule  that 
equity  treats  what  is  agreed  to  be,  and  ought  to  be  done, 
as  done,  it  was  unnecessary  to  formally  decree  a  prelimi- 
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nary  reformation  of  ihe  deed  at  that  stage  of  the  case^ 
after  default  in  payment,  and  when  the  orders  for  refor- 
mation and  foreclosure  were  made  eo  instantly  there  was 
no  error  in  the  decree  in  this  respect.  Miller  v.  i2.  dt  W. 
R.  B.  36  Vt.  452,  500;  She  v.  Officers  and  Directors  of 
Manhattan  Co.  1  Paige,  48;  Tolktt  v.  Tdletty  W.  &  T. 
Leading  Cases  in  Eq.;  2  Leading  Cases  in  Eq.  681;  Ken- 
on  Fraud  and  Mistake,  418,  and  cases  cited;  Story's  Eq. 
Jur.  sees.  153, 158. 

Going  back  to  the  second  assignment,  upon  which  it  is 
insisted  that  the  court  erred  in  limiting  the  time  in  which 
the  plaintiff  in  error  was  decreed  to  pay  the  amoimt 
found  due,  before  sale  of  the  property,  in  support  of 
which  the  case  of  Packard  v.  King^  3  Col.  211,  is  cited,  it 
is  only  necessary  to  say,  in  view  of  our  conclusions  upon 
the  third  assignment  hereafter  noticed,  that  the  ruling  in 
Packard  v.  King  does  not  apply.  In  cases  where  such 
redemption  from  sales  is  allowed  under  the  provisions  of 
section  1428  of  the  General  Laws,  it  is  within  the  discre- 
tion of  the  court  to  fix  the  time  within  which  the  amount 
foimd  due  shall  be  paid  before  the  order  for  sale  takes 
effect,  and  the  equities  of  the  cases  furnish  the  proper 
guide  for  such  discretionary  period.  Nippel  v.  Ham- 
mondy  4  Col.  220. 

The  third  error  assigned  is,  that  the  court  did  not  allow 
a  redemption  from  sale  according  to  the  statutory  pro- 
vision applicable  to  such  case. 

The  statute  referred  to  is  section  1428  of  the  General 
Laws,  which  is  as  follows: 

''In  all  cases  where  lands  shall  be  sold  under  and  by 
virtue  of  any  decree  of  a  court  of  equity  for  the  sale  of 
mortgaged  lands,  it  shall  be  lawful  for  the  mortgagor  of 
such  lands,  his  heirs,  executors  or  administrators,  to  re- 
deem the  same  in  the  manner  prescribed  in  this  chapter 
for  the  redemption  of  lands  sold  by  virtue  of  executions 
issued  upon  judgments  at  common  law." 

And  the  section  further  provides  that  judgment  cred- 
itors  may  redeem  uuder  decrees  in  like  mamier. 
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Counsel  for  complainant  argues  that  the  instrument  of 
conveyance  being  in  form  a  trust  deed  and  not  a  mort- 
gage deed  proper,  it  is  not  within  the  meaning  of  the 
statute,  and  hence  the  lands  not  subject  to  redemption 
after  sale.  Without  regarding  it  necessary  to  enter  upon 
the  wild  field  of  discussion  and  authorities  concerning  the 
nature  of  trust  deeds  made  for  the  security  of  debts,  as 
contradistinguished  from  mortgage  deeds,  further  than 
to  say  that  such  instruments  are  in  the  nature  of  a  mort- 
gage with  power  of  sale,  are  made  to  accomplish  the 
same  object,  and  are  within  the  equitable  jurisdiction  of 
the  courts  when  applied  to  as  a  cumulative  and  concur- 
rent remedy  for  enforcement,  we  may  decide  this  ques- 
tion wholly  upon  a  consideration  of  the  allegations  and 
prayer  of  the  bill. 

Complainant  therein  claims  it  to  be  a  mortgage,  and 
prays  that  it  be  so  treated  and  foreclosed,  in  the  following 
language: 

"  Wherefore,  he  says  that  the  said  trust  deed  is  a  mort- 
gage in  law  and  equity,  and  in  good  conscience,  in  the 
hands  of  your  orator,  and  should  be  foreclosed  as  such  in 
bis  behalf,  ♦  *  *  and  that  said  trust  deed  be  reformed 
and  amended  so  as  to  speak  the  intention  and  meaning  of 
said  parties,  that  it  is  *  *  *  the  instrument  of  said 
corporation,  and  that  the  usual  decree  be  made  for  the  sale 
of  the  mortgaged  premises  aforesaid^  and  for  the  pay- 
ment," etc. 

It  is  true  that  thereafter,  in  the  closing  part  of  the  bill, 
it  is  prayed  that  the  court  may  decree  that  the  right  of 
redemption  after  sale  be  barred,  but  this  cannot  be  held  to 
control  the  decree  when  the  deed  was  claimed  by  com- 
plainant as  a  mortgage,  prayed  to  be  treated  as  a  mort- 
gage, and  was  in  fact  so  treated  by  the  court,  which  uses 
the  following  language  in  the  decree:  **That  the  said 
complainant  is  entitled  to  have  said  trust  deed  foreclosed 
as  an  equitable  mortgage  on  said  lots;"  and  a  special 
master  in  chancery  is  thereupon  appointed  by  the  decree 
to  make  the  sale.    It  was  within  the  power  of  the  court, 
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raider  a  proper  bill,  to  have  decreed  that  the  trustees 
named  in  the  deed,  or  one  appointed  by  the  coiu-t  for  the 
purpose,  should  proceed  to  enforce  the  remedy  by  sale  in 
accordance  with  the  terms  therein  stipulated,  and  thus 
cut  off  the  redemption,  or,  having  treated  it  as  a  mort- 
gage, to  have  decreed  the  forclosure  subject  to  the  right 
of  redemption  which  attaches  by  virtue  of  the  statute  we 
have  quoted.    The  court  did  neither. 

The  complainant,  having  waived  his  right  of  sale  under 
the  terms  and  conditions  of  the  trust  deed,  under  which 
no  equity  of  redemption  would  have  attached,  and  hav- 
i^Sy  by  ^^^  prayer  in  his  bill,  asked  that  the  instrument 
be  treated  and  foreclosed  as  a  mortgage,  and  that  the 
usual  decree  he  made  for  the  sale  of  said  mortgaged  prem- 
ises, the  decree  should  have  been  the  usual  statutory 
decree,  giving  a  right  of  redemption. 

We  see  no  reason  why  the  court,  by  its  decree,  should 
have  denied  to  the  defendant  a  right  which  the  complain- 
ant, by  his  bill,  voluntarily  tendered,  and  the  denial  of 
such  right  was  error. 

The  fourth  error  assigned  is  for  excess  in  the  sum 
found  due.  The  court  found,  as  the  amount  due,  the 
sum  of  $2,000,  and  decreed  payment  therefor.  Upon  a 
proper  computation  of  interest  we  find  that  this  was 
error.  The  note  was  dated  March  10,  1875,  and  the  de- 
cree was  rendered  November  30,  1878.  The  interest  for 
this  length  of  time,  at  one  and  one-half  per  cent,  per 
month,  the  rate  stipulated  in  the  note,  amounts  to  $804, 
which,  added  to  the  principal  of  $1,200,  makes  $2,004. 
From  this  is  to  be  deducted  the  sum  of  $162,  admitted  in 
the  bill  to  have  been  paid,  and  there  is  left  $1,842  as  the 
correct  sum  for  which  the  decree  should  have  been  ren- 
dered. 

The  record  fails  to  show  whether  this  amount  of  $2,000 
was  fixed  through  the  mistake  in  computation  or  by 
reckoning  the  interest  in  some  other  mode  than  that  as 
above  indicated.    Since  the  note  provides  that  the  inter- 
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est  is  to  be  paid  quarterly,  the  sum  found,  if  otherwise 
than  by  mistake,  must  have  been  reached  by  computing 
interest  upon  each  sum  of  the  quarterly  accrued  interest, 
and  adding  the  several  amounts  to  the  principal;  in  other 
words,  compounding  the  interest;  and  we  understand 
counsel  for  defendant  in  error  to  contend  that  a  liberal 
construction  of  the  statute  warrants  such  interest  upon 
interest  due. 

The  statute  of  this  state  relating  to  interest  declares 
that: 

*'  Creditors  shall  be  allowed  to  receive  interest,  when 
there  is  no  agreement  as  to  the  rate  thei*eof ,  at  the  rate 
of  ten  per  cent,  per  annum  for  all  moneys  after  they 
come  due,  on  any  bond,  bill,  promissory  note  or  other  in- 
strument of  writing,  or  any  judgment,"  etc.  General 
Laws,  sec.  1367. 

It  may  be  true  that  interest,  when  it  has  become  pay- 
able, is  "money  become  due,"  but  we  think  that  a  fair 
construction  of  this  statute  will  allow  the  language  to 
cover  only  interest  on  the  principal,  within  the  legislative 
intent,  especially  in  view  of  the  provision  allowing  any 
rate  to  be  agreed  upon.  In  ruUng  upon  this  question, 
under  a  similar  statute,  the  supreme  court  of  lUinois,  in 
the  case  of  Leonard  v.  Adm^r  of  ViUarSy  23  lU.  377, 
say: 

"To  compute  interest  upon  interest  after  its  maturity, 
has  by  all  courts,  whether  exercising  equity  or  common 
law  jurisdiction,  been  held  to  be  compound  interest,  and 
in  violation  of  law.  This  question  is  one  that  has  been 
frequently  presented,  and,  it  is  believed,  as  uniformly 
been  held  to  be  unauthorized.  We  are  not  aware  of  any 
well  considered  case  which  has  held  that  there  is  an  im- 
plied legal  or  moral  obligation  to  pay  interest  upon  unpaid 
interest  after  its  maturity." 

This  ruling  is  affirmed  in  Barker  v.  Intetmational  Bank, 
80  m.  96,  and  this  we  consider  the  sound  rule,  and  is  in 
accordance  with  the  principle  enunciated  by  this  court  in 
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the  case  of  Filmore  v.  Beithmany  decided  at  the  Decem- 
ber term,  1881  {ante,  120). 

It  appears  that  a  sale  was  had  under  the  decree  on  the 
21st  of  January,  1879;  that  the  property  was  purchased 
at  such  sale  for  the  sum  of  $100,  which  was  appUed  on 
the  costs,  and  that  no  part  of  the  sum  decreed  due  has 
been  paid. 

For  the  errors  we  have  pointed  out,  in  respect  to  the 
right  of  redemption  of  the  lands  after  sale,  and  the  ex- 
cess in  the  amount  decreed  to  be  due,  the  decree  will,  to 
that  extent,  be  reversed,  the  sale  thereunder  set  aside, 
and  the  case  remanded  with  direction  to  the  court  below 
to  enter  up  a  decree  for  the  proper  amount,  and  for  a  sale 
of  the  property  in  accordance  with  the  usual  statutory 
mode  for  the  sale  of  mortgaged  premises  under  decrees  of 

foreclosure. 

Beversed. 


Hakkinson  v.  Dry  Placer  Amalgamating  Company 

ET  AL. 

1.  Upon  an  aseignment  of  error  based  upon  alleged  insufficiency  of  facts 
to  support  the  judgment,  there  can  be  no  review  unless  the  bill  of 
exceptions  contains  all  the  evidence  upon  which  the  question  de- 
pended in  the  court  below. 

d.  Where  a  party  to  a  contract  has  looked  to  the  anticipated  realization 
of  funds  by  the  projectors  of  a  particular  undertaking,  and  not  to 
the  personal  liability  of  the  parties  with  whom  he  has  contracted, 
his  claim  is  confined  to  that  fund,  and  he  cannot  enforce  payment 
from  indiyiduals ;  and  if  the  project  miscarries  and  funds  are  not 
realized,  he  has  no  claim  upon  anybody  for  anything.  But  the 
intention  of  the  party,  on  the  one  hand,  not  to  hold  the  other  person- 
ally liable,  and,  of  the  latter,  to  limit  his  liability  to  some  contin- 
gency, so  that  a  cause  of  action  will  not  arise  until  it  has  happened, 
should  be  clearly  manifested  by  the  contract,  the  general  rule  being 
that  the  law  implies  a  promise  to  pay  for  services  rendered. 

Appeal  from  County  Court  of  Arapahoe  County. 

m 

The  case  is  stated  in  the  opinion. 


270       Harkinson  v.  Dry  Placer  Ahal.  Co.    [Dec.  T., 

Messrs.  Sthbs  and  Foote,  for  appellants. 
Mr.  J.  P.  Brockway,  for  appellee. 

Stone,  J.  Suit  was  brought  by  Harkinson,  the  ap- 
pellee, against  appellants,  to  recover  for  work  and  services 
as  engineer,  at  the  agreed  wages  of  $100  per  month,  and 
judgment  was  demanded  for  $457.25.  The  answer,  after 
general  denial  of  the  employment  and  amount  claimed 
due,  sets  up  as  a  special  defense,  that  ''the  plaintiff 
agreed  to  render  work  and  labor  to  the  defendants  as  en- 
gineer, and  to  wait  and  receive  his  pay  for  such  work  and 
labor  from  the  earnings  of  the  machines  of  said  defend- 
ants, and  the  defendants  agreed  to  pay  said  plaintiff 
from  the  earnings  aforesaid  the  sum  of  $100  per  month; 
that  said  machines  are  machines  for  placer  workings; 
that  as  yet  said  machines  have  made  no  earnings." 

Trial  was  had  to  the  court,  which  set  forth  its  findings 
in  writing,  as  follows: 

^^  First.  That  the  plaintiff  went  to  work  for  the  de- 
fendants about  the  25th  of  April,  1880,  at  $100  a  month, 
as  engineer  for  the  defendants,  to  set  up  and  operate  cer- 
tain dry  placer  machines  of  the  defendants,  and  was  to 
he  paid  out  of  the  first  earnings  of  the  machines.  It  was 
not  said  or  understood  that  the  plaintiff  was  not  to  get 
any  pay  unless  the  machines  earned  it*.  Neither  did  the 
plaintiff  have  any  stock  or  interest  in  the  defendants' 
companies,  nor  any  share  in  their  enterprise.  He  was  an 
employee  simply. 

^^  Second.  Plaintiff  had  a  settlement  with  the  defend- 
ants September  25,  1880,  in  which  it  was  found  that 
defendants  were  indebted  to  the  plaintiff  in  the  sum 
of  $457.25,  and  that  at  that  time  defendants  gave  to  the 
plaintiff  a  paper  showing  the  amount  due,  and  contain- 
ing these  words,  '  and  to  be  paid  out  of  the  first  earnings 
of  the  machines  of  said  companies.'  (Copy  of  paper  in 
evidence  marked  Exhibit  *  A '  for  defendants.) 

"  Third.  That  this  paper  was  accepted  by  the  plaintiff 
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for  the  purpose  of  obtaining  money  upon  it,  which  be 
thought  he  could  do  at  the  time  of  accepting  it,  and  upon 
being  told  by  the  defendants  that  they  had  no  money 
with  which  to  pay  him.  as  he  was  ujng  them  to  do 
And  that  upon  failing  to  get  the  money  on  the  paper,  the 
plaintiff  returned  to  the  defendants,  and  in  presence  of 
the  defendants'  agents  destroyed  the  paper. 

"  Fourth,  That  at  the  time  of  entering  upon  the  work 
by  the  plaintiff,  and  at  the  time  he  was  employed,  it  was 
contemplated  and  supposed  by  both  the  parties,  plaintiff 
and  defendants,  that  the  machines  would  at  once  make 
earnings,  out  of  which  plaintiff  would  be  paid  as  he  did 
bis  work. 

^^  Fifth.  That  there  is  no  direct  proof  that  the  machines 
did  not  make  earnings,  but  the  trial  proceeded  upon  the 
assumption,  assented  to  by  the  plaintiff,  that  no  earnings 
had  been  made  by  the  machines  at  the  time  suit  was 
brought,  nor  at  time  of  trial. 

^^  Sixth.  That  the  suit  was  commenced  on  the  28th  of 
September,  1880. 

^  Upon  these  facts  I  find  as  a  matter  of  law  that  the 
defendants  were  indebted  to  the  plaintiff  at  the  time  of 
bringing  this  suit  in  the  sum  of  $157.25,  and  give  judg- 
ment accordingly.'' 

The  only  evidence  in  the  case  which  is  presented  in  the 
bill  of  exceptions  is  the  paper  referred  to  in  the  findings 
of  the  court  as  ^^  Exhibit  A,"  and  which  is  as  follows: 

*'  Denver,  Sept.  25,  188G. 

''Due  C.  T.  Harkinson  the  sum  of  four  hundred  and 
fifty-seven  dollars  and  twenty-five  cents  for  services  ren- 
dered to  the  three  D.  P.  A.  companies,  and  to  be  paid 
out  of  the  first  earnings  of  the  machines  of  said  com- 
panies. E.  A.  Brooks. 

"Isaac  Underwoodi. 
"J.  W.  Reed. 

"  I  hereby  approve  of  the  above  conditions. 

"C.  T.  Harkinson.'* 
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There  was  a  motion  for  new  trial,  to  the  overruling  of 
which  appellants  excepted,  and  assign  for  error  that 
neither  the  evidence  nor  the  findings  of  fact  by  the  court 
are  sufficient  to  support  the  judgment. 

By  the  provisions  of  section  185  of  the  code,  as  origi- 
nally adopted,  the  findings  of  fact  by  the  court  in  certain 
cases  where  issues  of  fact  were  tried  to  the  court,  were 
required  to  be  set  out  in  writing,  with  the  conclusions  of 
law  separately  stated,  and  exceptions  might  be  taken  to 
alleged  defects  in  the  findings;  but  this  section  of  the 
code  was  repealed  in  1879,  nearly  two  years  before  the 
trial  of  this  case.  The  bill  of  exceptions  in  this  case 
brings  up  only  the  findings  of  the  court,  and  the  paper 
referred  to  as  "  Exhibit  A."  Upon  an  assignment  like 
this,  based  upon  ^tUeged  insufficiency  of  facts  to  support 
the  judgment,  there  can  be  no  review  unless  the  bill  con- 
tains all  the  evidence  upon  which  the  question  depended 
in  the  court  below.     Powell,  App.  Proc.  sec.  27,  ch.  V. 

While,  therefore,  we  cannot  review  the  case  upon  these 
special  findings,  yet  we  may  say,  that,  upon  the  evidence, 
so  far  as  it  is  presented  by  the  bill  of  exceptions,  we  think 
the  judgment  of  the  court  below  was  warranted. 

The  question  itself  is  one  of  practical  interest,  not  infre- 
quently arising  in  business  ventures,  and  since  few,  if 
any  authorities  directly  in  point,  are  cited  by  counsel  in 
the  case,  we  have  been  at  some  pains  in  its  investigation. 

In  the  case  of  White  v.  Chaffing  32  Ark.  59,  one  of  the 
matters  in  defense  set  up  and  testified  to  by  the  appellant 
was,  "  that  he  was  to  pay  for  the  gin  stands  out  of  the 
proceeds  of  the  first  cotton  ginned,  but  was  unable  to  do 
80  on  account  of  attachment  suits  on  his  crop,"  etc.  And 
upon  this  the  court  say: 

"  This  was  evidence  conducing  to  show  the  time  of  pay- 
ment; but  it  did  not  prove,  or  tend  to  prove,  that  appellee 
was  to  look  alone  to  the  profits  made  in  ginning  the  crop 
of  1875  for  his  pay." 

In  the  case  of  WiUiston  v.  Jenkins  et  cU.  61  CaL  554,  a 
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ship  building  company  gave  a  certificate  to  a  workman 
that  a  certain  sum  was  due  hinii,  ^nd  to  be  pdid  "  when 
the  three-mststed  schooner,  now  in  course  oi  Oonstruction 
by  said  association,  is  sold;'^  and  It  was  held  th^t  this  was 
^ving  only  a  i^asoriable  time  within  which  to  dtaw  the 
money  from  the  soui*ce  named,  'and  thereafter  the  agree- 
ment to  pay  becaihe  absolute. 

In  Hicks  v.  Shousey  17  B;  Monroe,  482,  where  an  obli- 
^tion  was  given  to  pay  for  a  Ide^o  putthased;  so  isoon  as 
the  promisor  should  ''*sell  ^  house  And  lot  lil  ttiie'city  6t 
Lexington,'*'  this  was  cdtistrtied  to  be  an  obli^atibn  to  pay 
Tdthiii  a'  reasoiiaibfe  tinie  "iii*  Which  to  sell  the  propertjr 
toentibned.-   •    '"'  '••  *    '  '     •    "       "  '''    "      ''''  '-   "-  "  '^ 

In  the  case  of  Nunez  v.  Dautel^  19  WaJl.  560,  a  due  bill 
was  given  for  a  sum:,'  to  be  p'aid  "as  sooh  asf  the  crop  can 
Hei  sold,  or  the  biohey  raised  ftom  any  other  source  f*  and 
the  supreme  coiirt  of  thi&  United  States  heldi that,  upon 
this  agreement,  no  tinie  having  been^  sj)ecified'  within 
which  the  crop  shotild  be  sold'  dr  the  moiiefy  raised  othei*- 
wisfe,  the  law  annexed '^an  incident  that  one '6r  the  ^btHier 
should  be  done  in  a  reasonable  tiirie,  and  the  sum  admit- 
ted to  be  due  should  be  paid  accordingly.  Paymeirt  was 
not  conditional  to  the  extent  of  depending  wholljr  oli  the 
alternatives  mentioned.    «  ■  •  ^ 

"It  tiould  not  haVe  been  the  intention  of  the  parties, 
that  if  the  ci-o^  was  destroyed,  or,  froni  any  other  cause, 
could  never  be  sold,  and  the  defendants  could  not  procute 
the  money  from  any  other  source,  the  debt  should  never 
be  paid.    Such  a  i-esult  would  be  a  mockery  of  justice." 

To  the  same  effect  are  the  cases  of  Ubsdell  v.  Gunning- 
ham,  22  Mb.  124,  and  Dana  v.  Mason,  i  Vt.  368. 

Where  a  party  to  a  contract  has  looked  to  the  antici- 
I>ated  realization  of  funds  by  pmjectors  of  a  t)articular 
undertaking,  and  not  to  the  personal  liability  of  the  par- 
ties with  whom  he  has  contracted,  his  claim  is  confined 
to  the  fund,  ^nd  he  cannot  enforce  payihent  frotn  Indtvid- 

uals^  and  if  the  project  miscarries,  and  funds  are  not 
Vol.  VI— 18 
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reaHzed,  he  has  no  claim  upon  anybody  for  anything.  1 
Add.  on  Cont.  sec.  226.  But  the  intention  of  the  party^ 
on  the  one  hand,  not  to  hold  the  other  party  personally 
liable,  and  of  the  latter,  to  Umit  his  liability,  dependent 
upon  some  contingency,  so  that  a  cause  of  action  will  not 
arise  until  the  contingency  has  happened,  should  be  clearly 
manifested  by  the  contract,  for  the  general  rule  is,  that 
the  law  impUes  a  promise  from  the  employer  to  pay  a 
reasonable  compensation  (where  none  is  expressed)  for 
services  rendered,  unless  it  appears  that  the  services  were 
to  be  gratuitous,  or  that  the  person  employed  reUed  for 
payment  upon  a  particular  fund,  and  not  upon  the  per- 
sonal responsibility  of  the  employer.    Id.  sec.  846. 

In  all  these  cases  cited,  the  principle  is  the  same  as  that 
involved  in  the  case  before  us.  Here  the  agreement  did 
not  expressly  limit  the  payment  wholly  to  the  contingency 
of  the  machines  earning  enough  to  pay  for  the  services 
rendered.  In  the  absence  of  such  express  limitation,  it  is 
not  to  be  implied  that  the  appellee  agreed  to  look  alone  to 
the  earnings  of  tlie  business  for  his  stipulated  wages,  and 
that  if  there  were  no  proceeds  from  that  source,  that  he 
should  not  be  entitled  to  any  pay  whatever. 

There  is  a  possible  implication  that  by  this  agreement 
to  pay  out  of  the  first  earnings,  the  appellee  was  to  be 
considered  a  preferred  creditor  as  to  time  of  payment, 
and  that  he  expected  to  be  paid  sooner  thereby.  At 
all  events,  this  condition  can  only  be  regarded  as  indicat- 
ing  an  expected  time  of  payment,  but  not  as  sole  condition 
of  payment;  and  as  a  legal  consequence  of  such  agree- 
ment, the  wages  would  be  due  absolutely  after  a  reason- 
able time  for  fairly  testing  the  use  of  the  machines. 
What  is  a  reasonable  time,  in  all  such  cases,  is  a  question 
for  the  court.  Nunez  v.  Davidj  supra;  Atwood  v.  Clark, 
2  Greenleaf  (Me.),  249. 

The  judgment  of  the  court  will  be  affirmed. 

Affirmed. 
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Wall  et  al  v.  Cameron.  Tm 

A  common  carrier  is  liable  to  vindictive  damages  only  in  case  of  gross 
negligence.  And  in  a  case  showing  only  ordinary  negligence,  it  is 
error  for  the  court  to  instruct  the  jury  that  vindictive  damages 
may  be  allowed. 

Appeal  from  County  Court  of  Lake  County. 
The  case  is  stated  in  the  opinion. 
Messrs.  Laws  and  Gunnell,  for  appellants. 

Messrs.  Talbott  and  Brazee,  for  appellee. 

Elbert,  C.  J.  This  was  an  action  brought  by  the 
appellee  against  the  appellants,  proprietors  of  a  stage 
line,  to  recover  damages  for  alleged  injuries  sustained  by 
reason  of  the  negligence  of  the  appellants,  whereby  the 
coach  of  the  appellants,  in  which  the  appellee  was  a  pas- 
senger, was  overturned  and  the  arm  of  the  appellee  per- 
manently injured. 

The  accident  occurred  in  descending  a  mountain  road, 
and  the  evidence  shows  it  to  have  been  the  result  of 
imperfect  and  insufficient  brakes. 

The  jury  returned  a  verdict  of  $1,200. 

Out-  of  regard  for  human  life,  the  law  exacts  from  the 
common  carrier  of  passengers  for  hire  a  high  degree  of 
care  and  skill. 

He  is  held  to  the  duty  of  extreme  care  in  the  selection 
of  his  vehicle  and  the  examination  of  all  its  parts.  He 
must  do  all  th&t  any  one  in  his  position  could  reasonably 
do  to  guard  against  defects  which  would  render  the 
vehicle  unsafe,  and  to  provide  such  facilities  as  are  re- 
quired for  safe  and  prudent  traveling.  S.  &  B.  on  Neg. 
sec.  266  et  seq. 

In  Ingalls  v.  BillSj  9  Met.  1,  the  rule  is  stated  by  Hub- 
bard, J.,  as  follows: 

"  Carriers  of  passengers  for  hire  are  bound  to  use  the 
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utmost  care  and  diligence  in  the  providing  of  safe,  suf- 
ficient and  suitable  coaches,  harnesses,  horses  and  coach- 
men, in  order  to  prevent  those  injuries  which  human 
care  and  foresight  can  guard  against,  and  if  an  accident 
happens  from  a  defect  in  the  coach  which  might  have 
been  discovered  and  remedied  upon  the  most  careful  and 
thorough  examination  of  the  coach,  such  accident  must 
be  ascribed  to  negligence,  for  which  the  owner  is  liable  in 
case  of  injury  to  a  passenger,  happening  by  reason  of 
such  accident." 

The  instructions  of  the  court  in  this  respect  gave  the 
law  to  the  juty  with  reasonable  fairness  arid  clearness. 
Bespecting  the  measure  of  damages,  the  court,  upon  its 
own  motion,  gave  the  tollowitig  instruction:        <^  -  ^   - 

**  If  you  find  for  the  plaintiff,  you  will  also  fix  the  sum 
to  which,  from  the  evidence,  you  think  him  entitled.  In 
Actions  of  this  kind,  the  law  does  not  fix  any  pi'ecise  rule 
df  damages,  but  leaves  their  assessment  to  the  unbiased 
jtidgment  of  the  jury.  The  liability  of  defendants  for 
tortious  negligence  is  broader  than  in  an  action  on  contract : 
he  must  answer  not  only  for  all  datnages  ^hich  a  pru- 
dent man  would  expect  to  result  from  his  fault,  biit  also 
all  that  a  prudent  man  wouldf  anticipate  as  a  possible  con- 
i^quence  thereof.  '  And  this  is  the  narrowest  limit  that 
can  be  fixed  to  his  liability,  tn  estimating  such  damage, 
you  should  take  into  donsidemtion  the  bodily  suffering  of 
plaintiff  and  his  businesd^  and  whether  his  injuries  are 
Ukely  to  be  permanent.*' 

The  body  of  this  instruction  is  in  the  language  of  the 
books,  but  I  do  hot  understand  ft  to  be  applicable  to  this 
case. 

Had  the  case  been  one  caDing  for  exemplary  damages, 
the  instructions  would  have  been  Substantially  correct, 
but  as  it  was  a  case  for  compensatory  damages  only,  it 
did  not  correctly  state  the  law.  Exemplary  damages  can 
never  be  recovered  upon  anything  less  than  gross  negK- 
gehce,  and  by  gross  negligence  is  meant  *'such  entire 
want  of  care  as  to  raise  a  presumption  that  the  person 
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in  fault  is  conscious  of  the  probable  consequences  of  care- 
lessness, and  is  indifferent,  or  worse,  to  the  danger  of  in- 
jury to  person  or  property  of  othere."  Shear.  &  Eed.  on 
Neg.  sec.  600. 

To  justify  these  damages,  it  is  held  that  the  act  must 
be  wilful,  or  the  negligence  mu3t  amount  to  a  reckless 
disregard  of  the  safety  of  person  or  property.  Sedgw. 
on  Dam.  570,  and  notes. 

We  fail  to  find  in  the  evidence  sufficient  to  justify  any 
claim  of  gross  negligence,  as  the  term  is  construed  by 
the  courts.  On  the  other  hand,  there  was  some  degree  of 
care  for  the  safety  of  the  passengers.  The  evidence  does 
not  disclose  the  condition  of  the  brakes  at  the  commence- 
ment of  the  journey.  At  Mosquito  Station,  where  the 
appellee  took  passage,  the  driver  called  the  attention  of 
the  agent  to  the  brakes,  and  efforts  were  made  to  repair 
them,  by  nailing  a  block  on  each  side.  In  crossing  th^e 
range,  one  of  the  blocks  came  off,  and  the  wheel  wore 
through  the  other.  The  driver  had  an  extra  block  witjh 
him,  and  stopped  and  renewed  his  efforts  to  repair  the 
brakes.  It  is  true  there  were  no  lights  on  the  coach,  but 
no  claim  is  ipade  that  the  accident  happened  by  reason  of 
the  absence  of .  lights.  .  , 

The  evidence  Aow,  careM  drivi.^,  »*  that  th,  team 
was  moving  at  a  walk  at  the  time  of  the  upset,  making 
it,  in  our  view,  clearly  a  case  of  ordinary  negligence  a9 
distingmshed  from  gross  negligence.  In  such  a  case 
^'compensation  is  awarded  according  to  certain  fixed 
rules  of  law,  which  the  jury  are  not  at  liberty  to  disre- 
gard, and  which  equally  control  the  conduct  of  the 
court."    Sedgw.  on  t)am.  26,  26,  27. 

The  plaintiff  was  entitled  to  recover  the  expense  of  hiB 
cure,  the  value  of  the  time  lost  by  him  during  his  cure, 
and  a  fair  compensation  for  the  physical  and  mental  suf- 
fering caused  by  the  injury,  as  well  as  for  any  permanent 
reduction  of  his  power  to  earn  money.  Shear.  &  Red. 
on  Ne^.  sec.  606. 

Some  of  the  instructions  of  the  court  gave  to  the  jury 
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this  rule  for  the  measure  of  the  plaintiff's  damages,  but 
the  entire  charge  was  supplemented  by  the  instruction 
which  we  have  quoted,  and  the  jury  were  left  at  liberty 
to  find  exemplary  damages  at  discretion. 

Mr.  Sedgwick  says: 

"While,  where  circumstances  of  aggravation  are 
proved,  the  jury  are  the  necessary  as  well  as  the  rightful 
judges  of  the  amount  of  relief;  on  the  other  hand,  where 
no  such  facts  are  presented,  too  much  care  cannot  be 
taken  to  apply  settled  rules  to  the  subject  of  compen- 
sation. It  can  make  no  difference  whether  the  action  be 
one  nominally  ex  contractu  or  ex  delictOy  whether  for  a 
breach  of  contract  or  the  violation  of  a  right;  in  either 
case,  if  no  evil  motive  be  imputed,  the  amount  of  compen- 
sation is  as  much  a  matter  of  law  as  the  right  itself,  and 
can  with  no  greater  safety  be  submitted  to  the  vague 
and  fluctuating  discretion  of  a  jury."  Sedgw.  on  Dam. 
581. 

The  appellants,  held  to  respond  in  damages,  had  a  right 
to  demand  that  they  be  assessed  by  the  fixed  rules  of 
law. 

The  case  presented  being  one  for  compensation  merely, 
it  was  error  to  instruct  the  jury  as  in  a  case  calling  for 
vindictive  damages.  Amer  v.  Longstreet^  10  Pa.  145; 
Bose  V.  Stori/y  1  Barr,  190. 

The  judgment  of  the  <x)urt  below  is  reversed  and  the 

cause  remanded. 

Beversed, 


"e  m 
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An  adit  run  along  a  lode  where  the  same  may  in  any  manner  be  dis- 
covered, is  equivalent  to  a  discovery  shaft,  whether  the  depth  of 
ten  feet  from  the  surface  be  reached  or  not. 

Appeal  from  District  Court  of  Park  County. 
The  case  is  stated  in  the  opinion. 
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Messrs.  Christison  and  Wright,  for  appellant. 
Mr.  A.  H.  De  France,  for  appellee. 

Elbert,  C.  J.  This  action  was  broaght  by  the  appel- 
lant against  the  appellees  to  recover  the  possession  of  a 
certain  mining  claim  called  the  North  Carolina  lode. 

The  appeal  is  from  a  judgment  of  nonsuit. 

The  evidence  shows  that  the  appellant,  in  lieu  of  a  dis- 
covery shaft,  opened  an  adit  on  his  lode,  beginning  at 
the  surface  where  the  lode  was  discovered,  and  running 
in  and  along  the  lode  a  distance  of  twenty  or  twenty- 
five  feet,  where  it  obtained  a  depth  of  eight  or  nine  feet 
below  the  surface.  It  is  claimed  that  where  a  lode  is 
thus  opened  by  means  of  an  adit,  it  must  at  its  face  have 
a  depth  of  at  least  ten  feet.  This  appears  to  have  been 
the  view  of  the  court  below,  and  the  ground  of  the  non- 
suit. I  am  unable  to  find  in  the  statute  any  authority 
for  so  holding. 

The  statute  uses  the  term  adit  only  when  the  opening 
is  in  and  along  the  lode.  Section  7,  General  Laws,  page 
630,  provides  that: 

"Any  open  cut,  cross-cut  or  tunnel  which  shall  cut  a 
lode  at  the  depth  of  ten  feet  below  the  surface  shall 
hold  such  lode  the  same  as  if  a  discovery  shaft  were  sunk 
thereon,  or  an  adit  of  at  least  ten  feet  in,  along  the  lode 
from  the  point  where  the  lode  may  be  in  any  manner 
discovered  shall  be  equivalent  to  a  discovery  shaft." 

By  this  provision  an  open  cut,  a  cross-cut,  a  tunnel  and 
an  adit  are  each  made  the  equivalent  of  a  discovery  shaft. 
While  it  is  expressly  provided  that  the  first  three  shall 
cut  the  lode  at  a  depth  of  ten  feet  below  the  surface,  there 
is  no  such  requirement  in  the  case  of  an  adit. 

The  language  is,  "an  adit  of  at  least  ten  feet  in,  along 
the  lode  from  the  point  where  the  lode  may  be  in  any 
manner  discovered  shall  be  equivalent  to  a  discovery 
shaft." 


280   Irelaio)  v.  Com'rs  of  Arapahoe  County.  [Dec.  T., 

There  is  no  express  provision  that  it  shall  be  at  any 
point  ten  feet  below  the  surface,  nor  can  any  such  re- 
quirement be  fairly  implied.  On  the  other  hand,  the  con- 
text and  the  language  quite  clearly  indicate  an  intention 
on  the  part  of  the  legislature  in  such  a  case  to  substitute 
horizontal  development  in  and  along  the  lode  for  a  dis- 
tance of  ten  feet  for  the  ten  feet  in  depth  required  in 
other  cases. 

The  objection  that  a  mere  stripping  of  a  lode  for  the 
distance  of  ten  feet  could  thus  be  made  to  avail  as  a  dis- 
covery shaft,  is  not  well  founded. 

Our  view  is,  that  while  there  is  no  express  requirement 
of  depth,  the  development  must  always  be  such  in  its  di- 
mensions and  character  as  to  make  it  fairly  the  equiva- 
lent of  a  discovery  shaft  and  bring  it  substantially  within 
the  meaning  of  the  term  adit,  which  Mr.  Webster  defines 
as  being  ''an  entrance  or  passage;  a  term  in  mining  used 
to  denote  the  opening  by  which  a  mine  is  entered,  or  by 
which  water  and  ores  are  carried  away;  caUed  also  the 
drift."  ... 

The  judgment  of  the  court  below  is  reversed  and  the 

cause  remanded  for  further  proceedings.  ;  ■ 

Eeversed. 


Irelaio)  y.  Commissioners  of  Arapahoe  County. 

A  statute  which,  in  providing  compensation  to  be  paid  jnrors,  reads: 
^*  In  district  and  county  oourts,  per  day,  two  dollars  and  fifty  cents; 
attending  inquest  oprer  dead  body,  to  be  psad  out  of  the  lOOftnty 
treasury,  two  dollars  and  fifty  cents;  attending  before  justices  «f 
the  peace,  two  dollars,"  fixes  the  compensation  to  all  such  jurors 

by  the  day. 

■     '        •    ■  •  .1 

EiTor  to  District  Court  of  Arapahoe  County. 
The  case  is  stated  in  the  opinion. 
Mr.  W.  A.  Hardenbrook,  for  plaintiff  in  error. 
Mr.  Wm.  B.  Mills,  for  defendant  in  error. 
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Beck,  J.  The  record  in  this  case  informs  us  that  on 
the  31st  day  of  October,  1880,  Sing  Lee,  a  Chinaman,  was 
killed  in  a  riot  in  the  city  of  Denver,  and  that  the  plaint- 
iff in  error  a.nd  five  other  citizens  were  summoned  by 
the  coroner  of  Arapahoe  county  as  jurors,  to  hold  an  in- 
quest over  the  dead  body. 

That  said  jurors  held  twelve  sessions,  and  pi^esented  a 
bill  to  the  county  commissioners  for  twelve  days'  service 
each,  at  the  rate  of  $2.50  per  day.  That  said  commis- 
sioners allowed  the  several  jurors  the  sum  of  $2.50  each, 
and  disallowed  the  balance  of  the  bill,  on  advice  of  the 
county  attorney  that  the  statute  allowed  this  sum  only  to 
each  juror  for  the  inquest,  irrespective  of  the  number  of 
days  occupied  in  holding  the  same. 

From  this  decision  the  plaintiff  appealed  to  the  district 
court,  where  the  decision  of  the  commissioners  was  sus- 
tained. The  plaintiff  thereupon  sued  out  a  writ  of  error, 
and  has  brought  the  case  before  us  for  review,  the  error 
relied  upoa  beiing  the  construction  given  the  statute  by 
the  court  below?,  which  was  that  it  does  not  allow  a  per 
diem  compensation,  but  the  sum  of  $2.50  to  each  juror 
for  the  inquest. , 

The  statute  under  which  tbo  controversy  arises  is  sec- 
tion 5  of  an  act  approved  l^rcb  24,  1877,  entitled  "iLp 
act  to  fixi  and  regulate  the  fees  chargeable  by  county,  pre- 
cinct and  other  officers."  ,  , 

Three  classes  of  jurors  are  named  iii  this  section  in  one 
and  the  s^me  sentence,  and  their  fees  piiescribed  thus: 
' '  In  district  and  county  courts,  per  day,  two  dollars  and 
fifty  cents;  attending  inquest  over  dead  body,  to  be  paid 
out  of  the  county  treasuiy,  two  dollars  and  fifty  cents; 
attending  before  justices  of  the  peace,  two  dollars." 

The  learned  counsel  on  both  sides  of  the  case  agree 
upon  one  proposition  concerning  the  interpretation  of  this 
statute,  and  only  one,  which  is,  that  its  meaning  is  plain 
and  obvious.  From  this  common  premise,  they  proceed,, 
with  much  earnestness,  to  demonstrate,  on  the  one  hand,. 
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the  error,  on  the  other,  the  correctness  of  the  former  ad- 
judication. 

We  think  the  framers  of  the  act  might  have  expressed 
their  meaning  more  clearly  than  they  ha\ie  done  in  this 
section,  and  shall  therefore  regard  it  as  affording  room  for 
construction. 

The  widely  diverging  views  of  opposing  counsel  re- 
specting its  meaning  would  justify  this  course. 

We  shall  therefore  proceed  to  the  consideration  of  the 
question  submitted,  and  endeavor,  by  the  aid  of  estab- 
lished rules  of  construction  applicable  to  such  cases,  to 
ascertain  the  legislative  intent  respecting  the  manner  of 
compensating  this  class  of  jurors. 

Referring  first  to  the  structure  and  arrangement  of  the 
section,  it  is  found  to  contain  several  clauses,  all  consti- 
tuting, as  before  stated,  but  one  sentence.  The  doubts 
about  the  meaning  of  this  sentence  arise  from  the  fact 
that  the  words  ^'per  day  "  are  expressed  in  the  clause  pre- 
scribing fees  for  jurors  in  the  district  and  county  courts, 
and  omitted  from  the  two  following  clauses  which  name 
the  fees  allowed  to  jurors  at  inquests  and  in  justices' 
courts. 

It  is  not  an  unusual  mode  of  expression,  when  the  in- 
tention of  the  writer  is  to  apply  the  same  qualifying 
words  in  connection  with  an  antecedent  proposition  to 
the  several  clauses  of  a  sentence,  to  express  such  words 
in  the  first  clause  only,  leaving  the  reader  to  supply  them 
in  the  remaining  clauses. 

The  structure  of  the  sentence  and  its  natural  significa- 
tion, regard  being  had  to  the  order  and  grammatical 
arrangement  of  the  words  employed,  furnish  the  guide 
to  its  meaning.  Such  sentences  are  usually  understood 
according  to  the  intention  of  the  writers. 

If  the  sentence  under  consideration  be  read  in  the  Ught 
of  such  usage,  the  first  and  natural  inference  would  be,  that 
all  jurors  were  to  be  paid  by  the  day  during  their  employ- 
ment as  such.    The  words  ^^per  day"  in  connection  with 
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the  phrase  ^^  jurors^  fees  shall  6e/'  would  be  supplied,  by 
implication,  to  the  clauses  relating  to  the  service  at  in- 
quests and  in  justices'  courts.  This,  in  our  judgment, 
•would  be  the  ordinary  and  natural  import  of  the  sen- 
tence. 

Unless,  therefore,  we  shall  discover  evidence  that  such 
was  not  the  legislative  intent,  this  must  be  held  to  be  its 
legal  interpretation.  "  What  is  implied  in  a  statute  is  as 
much  a  part  of  it  as  what  is  expressed."  **A  thing 
within  the  intention  of  the  makers  is  as  much  within  the 
•statute  as  if  it  were  within  the  letter."  United  States  v. 
Babbit,  1  Black,  61. 

K,  however,  the  qualifying  words  "jper  day"  had  been 
expressed  as  to  both  the  first  and  second  classes  of  jurors, 
and  omitted  as  to  the  third  class,  there  would  be  great 
force  in  the  position  that  the  intention  of  the  law-makers 
was  to  allow  the  latter  class  a  gross  sum  for  the  service, 
regardless  of  the  number  of  days  employed. 

Such  was  the  form  of  the  earlier  statutes,  but  they  ap- 
pear to  have  been  consistent  in  themselves  as  to  each 
branch  of  service.  If  the  jurors  attending  coroners'  in- 
ijuests  were  not  allowed  a  per  diem^  neither  the  coroner 
nor  others  ofBciating  thereat  were  allowed  a  per  diem. 

We  will  now  examine  the  prior  statutes  relating  to  the 
fees  of  jurors  and  coroners,  for  the  purpose  of  gaining 
additional  clues  to  the  legislative  intent  in  the  present 
law. 

It  is  a  rule  that  in  construing  a  doubtful  statute,  and 
for  the  purpose  of  arriving  at  the  legislative  intent,  all 
acts  on  the  same  subject  matter,  including  repealed  stat- 
utes, are  to  be  examined  and-  construed  together  as  one 
system  in  order  to  arrive  at  the  true  result.  Sedg.  on  Stat. 
€on.  p.  209. 

We  find  the  following  enactments  on  the  subject: 

First.    Act  approved  November  8,  1861: 

'*  Jurors'  fees,  in  district  and  county  courts,  per  day, 
-two  dollars.    Mileage  for  each  mile  traveled,  fifteen  cents. 
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Before  justices  of  the  peace,  per  day,  one  dollar  and  a 
half.  Attending  inquest  over  dead  body,  when  summoned 
by  the  coroner,  to  be  paid  out  of  the  county  treasury, 
one  dollar."    Laws  1861,  p.  390. 

"  Coroners  shall  be  allowed  eight  dollars  for  each  in- 
quest, and  fifteen  cents  per  mile  for  each  mile  necessarily 
traveled,"  etc.     Laws  1861,  p.  394. 

Second.    Act  approved  April  10,  1865: 

**  Sec.  6.  Jurors'  fees,  in  district  courts,  per  day,  two 
dollars  and  fifty  cents.  Before  justices  of  the  peace,  per 
day,  two  dollars;  attending  inquest  over  dead  body,  to  be 
paid  out  of  the  county  treasury,  two  doUsCrs  each ;  mile- 
age for  each  mile  traveled,  twenty  cents  per  mile."  Laws 
1866,  p.  64. 

Third.  Act  to  amend  above  section,  approved  February 
2,  1866: 

"Sec.  1.  That  section  six  (6)  of  said  act  shall  be 
amended  to  read  as  follows:  Jurors'  fees,  in  district 
courts,  per  day,  two  dollars  and  fifty  cents  ($2.50);  at- 
tending inquest  over  dead  body,  to  be  paid  out  of  the 
county  treasury,  two  dollars  and  fifty  cents  ($2.50)  each; 
mileage,"  etc.    Laws  1866,  p.  55. 

Fourth.    Revised  Statutes  of  1868: 

*^  Sec.  9.  Jurors'  fees,  in  district  courts,  per  day,  two 
dollars  and  fifty  cents;  before  justices  of  the  peace,  per 
day,  two  dollars;  attending  inquest  over  dead  body,  to  be 
paid  out  of  the  county  treasury,  two  dollars  and  fifty 
cent9;  mileage,"  etc.    Laws  1868,  p.  320. 

"Sec.  18.  Coroners  shall  be  allowed  eight  dollar^  for 
each  inquest,  and  fiftpen  cents  per  mile  for  each  mile 
necessarily  traveled,"  etc     Laws  1868,  p.  324. 

Fifth.  An  act  relating  to  fees  and  salaries  in  Arapahoe 
coimty^  approvjBd  February  13,.  1874: 

"  Sec.  7.  Jurors'  fees,  in  district  courts,  per  day,  two 
doUars  and  fifty  cents  ($2.50).  Before  justices  of  the 
peace,  per  day,  two  dollars  and  fifty  cents  ($2.50). 
Attending  inquest  over  dead  body,  to  be  paid  out  of  the 
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county  treasury,  'two  dollars  and   fifty  cents    ($2.50). 
Mileage,"  etc. 

"Sec.  15.  Coroners  shall  be  allowed  eight  (8)  dollars 
for  each  inquest,  "^  etc.     Laws  1874,  p.  169. 

Sixth.  Act  amendatory  of  last  above  act,  approved 
February  11,  1S76: 

"  Sec.  4.  That  section  seven  (7)  of  said  act  is  hereby 
amended  so  as  to  read  as  follows:  Jui-ora'  feds,  in  district 
courts  and  pirobate  courts,  per  day,  two  dollars  and  fifty 
cents  ($2.50);  before  justices  of  the  p^ace,  one  dollar  ($1.00) 
per  day;  attendmg  inquest  over  deisid  body,  to  be  paid  out 
otthe  county  treasury,  two  doHars  and  fifty  cents  ($2.50); 
mileage,"  etc.    Laws  1876,  p.  74.        '  ^ 

We  will  iio w  quote  the  sections  of  the  present  law 
which  relate  to  the  fees  of  jtirors  atid  coroners: 

Act  approved  March  24,  1877:      '  ^ 

**Sec.  8.  Jurofs^fees  shall  be  as  follows:  In  district 
and  county  courts,  per  day,  two  dollars  and  fifty  cents^ 
attending  inquest  over  dead  body,  to  be  paid  Wt  of  the 
county  treasury,  two  dollars  and  fifty  cents;  attending 
befbre  justices  of  the  peace,  two  dollars;  mfl^age  for  each 
mile  necessarily  ttaveled,  fifteen  (16)  cents."  Gteneral 
Laws  1877,  p.  428.  '  - 

'*  Sec.  19.  Coroners  shall  be  allowed  five  (5)  dollars 
per  day  for  each  day  actually  employed  in  making  an  in- 
quest, and  fifteen  (16)  cents  per  mile  for  each  mile  actu- 
ally traveled  in  going  to  and  returning  from  the  place  of 
inquest,  to  be  paid  by  the  county.  For  all  services  per- 
formed in  place  of  the  sheriflf,  the  same  felBS  as  are  al- 
lowed to  the  sheriff  for  his  services."  General  Laws 
1877,  p.  440. 

Tt  will  be  observed  that  both  the  phraseology  and  lan- 
guage of  the  prior  acts  differ  from  the  present  law  In 
respect  to  the  fees  of  coroners  and  their  jurors.  Under 
the  former  acts,  the  coroner  was  allowed  a  gross  sum  for 
holding  the  inquest.  All  jurors,  except  those  serving  at 
inquests  over  dead  bodies,  were  allowed  a  per  diem,  the 
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words  "per  day  "  being  expressed  in  connection  with  the 
amount  of  fees  allowed  to  each  of  the  other  classes,  but 
omitted  as  to  the  latter  class.  These  circumstances  indi- 
cate that  the  former  statutes  did  not  cont.emplate  a  per 
diem  to  either  coroners  or  jurors  serving  at  coroners' 
inquests. 

Let  us  now  compare  the  present  law  with  the  former 
laws,  and  see  if  there  is  not  evidence  of  a  change  of  pol- 
icy or  rule  on  this  subject. 

Under  the  former  laws,  coroners  were  allowed  the  sum 
of  eight  dollars  for  each  inquest;  now  they  are  allowed 
five  dollars  for  each  day  devoted  to  the  inquest. 

Provision  is  also  made  in  the  present  law  for  paying  all 
witnesses  by  the  day  for  each  day  they  may  be  required 
to  attend  a  coroner's  inquest.  Gfeneral  Laws  1877,  p.  2W, 
sec.  86;  and  sec.  6,  id.  p.  428;  both  acts  approved  March 
24,  1877. 

We  have  already  expressed  the  opinion  that  the  natural 
import  of  the  present  statute  is,  that  jurors  attending  in- 
quests shall  be  compensated  in  the  same  manner  as  other 
jurors;  that  is,  by  ^per  diem  while  serving  as  such. 

We  now  go  further,  and  say  that,  in  our  judgment, 
the  structure  of  the  section  under  consideration,  and  the 
classification  of  the  jurors  therein,  is  such,  that  unless 
the  section  be  construed  to  allow  a  per  diem  to  coronere*" 
jurors,  it  cannot  be  construed  to  allow  a  per  diem  to 
jurors  in  justices'  courts. 

We  see  no  way  of  escape  from  the  proposition  that  the 
same  rule  of  construction  must  be  applied  to  both  of  the 
last  mentioned  classes.  This  consideration  would  seem 
to  be  decisive  of  the  controversy,  for  the  law  has  allowed 
jurors  in  justices'  courts  a  per  diem  ever  since  the  organi- 
zation of  the  territory.  The  several  prior  statutes  above 
quoted,  commencing  with  that  enacted  by  the  first  legis- 
lative assembly,  are  explicit  upon  this  point.  The  change 
noted  in  the  phraseology  and  language  of  the  present  act 
does  not  imply  an  intention  to  change  the  law  as  to  these 
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jurors.  In  order  to  have  this  effect,  the  rule  is,  that  the 
intent  must  be  evident  or  the  change  of  language  pal- 
pable. Sedgw.  p.  229;  Dwarris,  p.  181;  Croswdl  v.  Craiiey, 
7  Barb.  191;  Hcdl  v.  West.  Trans.  Co.  34  N.  Y.  289,  290. 

Referring  to  the  change  of  phraseology  and  language 
as  appUed  to  jurors  for  coroners'  inquests,  the  case  is 
wholly  different.  In  respect  to  this  class  of  jurors,  the 
change  of  phraseology  and  language  implies  an  intention 
to  alter  the  law,  and  to  place  them  on  an  equah'ty  with 
other  jurors;  and  this  construction  is  aided  by  other  por- 
tions of  the  same  statute,  and  by  acts  in  pari  materia. 

The  interpretation  contended  for  on  the  part  of  defend- 
ant in  error  would  render  the  statute  inconsistent  in  it- 
self, in  awarding  full  compensation  for  like  services  to 
aU  but  a  single  class  of  servants,  and  would '  also,  as  we 
have  seen,  lead  to  absurd  consequences  of  construction; 
whereas  the  other  construction  leads  to  consistency  and 
harmony. 

Mr.  Dwarris  says: 

'^  It  is  to  be  inferred  that  a  code  of  statutes  relatmg  to 
one  subject  was  governed  by  one  spirit  and  policy,  and 
was  intended  to  be  consistent  and  harmonious  in  its  sev- 
eral parts  and  provisions."    Dwarris  on  Stats,  p.  189. 

A  review  of  the  whole  subject  and  the  whole  legisla- 
tion on  the  subject  conducts  us  to  the  conclusion  that 
the  latest  expression  of  the  legislative  will  is  to  compen- 
sate all  persons  required  by  law  to  attend  coroners'  in- 
quests for  the  full  term  necessarily  devoted  to  that 
service,  as  in  other  cases  of  like  nature. 

The  cause  is  reversed  and  remanded  for  further  pro- 
ceedings in  conformity  with  this  opinion. 

Reversed^ 
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_ii  aJ|      TiLTON  V.  Larimer  County  Agricultural  and  Me- 
J^  ^  CHANicAL  Association. 

Certiorari  will  not  be  allowed  a  party  who,  by  his  own  negligence,  fails 
to  avail  himself  of  the  prop^  remedy  in  apt  time. 

Error  to  County  Court  of  Larimer  County. 

The  case  is  stated  in  the  opinion. 

Messrs.  Rhodes  and  Love  and  Robinson  and  Court- 
ney, for  plaintiff  in  error. 

Mr.  James  W.  Norvillb,  for  defendant  in  error. 

Beck,  J.  This  was  an  appeal  by  the  defendant  in  error 
from  the  judgment  of  a  justice  of  the  peace  to  the  district 
court,  by  means  of  the  statutory  writ  of  certiorari. 

A  motion  was  made  in  the  district  court  by  the  plaint- 
iff in  error  to  quash  the  wtit,  ahd  to  dismiss  the*  appeal, 
the  grounds  assigned  being  the  insufficiency  of  the  peti- 
tion to  warrant  the  issuing  of  the  writ.  This  inotion 
was  denied,  and  the  plaintiff,  Tilton,  d^lining  to  prose- 
Cute  his  case  de  novo^  the  judgment  of  the  justice  of  the 
peace  was  reversed  with  costs,  to  all  of  which  rulings 
and  judgment  the  plaintiff  excepted. 

The  question  presented  for  our  consideration  is  the  suf- 
ficiency of  the  petition  on  which  the  writ  of  certiorari 
was  awarded. 

The  statute  requires  the  petition  to  "set  forth  and 
show,  on  the  oath  of  the  applicant,  that  the  judgment 
before  the  justice  of  the  peace  was  not  the  result  of  neg- 
ligence of  the  party  praying  for  such  writ,  that  the  judg- 
ment, in  his  opinion,  is  erroneous  and  unjust,  setting 
forth  whei'ein  the  error  and  injustice  consists,  and  that  it 
was  not  in  the  power  of  the  party  to  take  an  appeal  in 
the  oixiinary  way;  setting  forth  the  particular  circum- 
stances which  prevented  him  from  so  doing."  General 
Laws,  p.  560. 
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In  order  to  conform  the  petition  to  the  requirements  of 
the  statute,  it  must  show  that  a  due  degree  of  diligence 
was  used,  not  only  to  prevent  the  judgment  from  going 
against  the  applicant,  but  likewise  to  take  an  appeal  in 
the  ordinary  way.  The  petition  for  the  writ  is  defective 
in  both  points.  The  only  reason  assigned  for  the  peti- 
tioner's failure  to  atttend  and  defend  the  esse  before  the 
justice,  and  afterwards  to  prosecute  an  ordinary  appeal 
from  Tilton's  judgment,  is  that,  prior  to  the  day  of  trial, 
Tilton,  in  a  conversation  with  the  petitioner,  told  peti- 
tioner he  would  have  the  suit  dismissed,  and  cause  peti- 
tioner no  further  trouble  or  expense  in  reference  thereto. 

The  petitioner,  however,  not  being  a  natural  person, 
but  a  corporation,  the  promise  to  dismiss  the  suit  must, 
necessarily,  have  been  made  to  some  person  or  persons 
who  either  represented  or  assumed  to  represent  the  cor- 
poration. 

The  petition  is  signed  thus:  "  The  Larimer  County  Ag- 
ricultural and  Mechanical  Association,  by  its  attorneys, 
Norviile  &  Hilton." 

One  Pendergast,  asserting  himself  to  be  a  member  and 
director  of  the  association,  makes  oath  to  the  truth  of 
the  allegations  of  the  petition,  but  do3s  not  state  that  the 
conversation  and  promise  relied  upon  occurred  in  his 
hearing,  nor  to  whom  the  promise  was  made,  nor  does 
he  state  any  facts  showing  how  he  procured  his  informa- 
tion that  such  a  conversation  actually  occuiTed. 

If  the  naked  promise  of  a  plaintiff  to  dismiss  a  pending 
action  is  sufficient  to  excuse  a  party  defendant  from  any 
further  attention  to  the  case,  it  certainly  can  only  have 
this  effect  when  made  to  some  one  duly  authorized  to  rep- 
resent the  defendant. 

In  order  that  this  material  fact  may  be  made  to  appear, 
the  petition  should  state  distinctly,  in  a  case  like  this, 
where  the  defendant  is  a  corporation,  to  what  natural 
person  or  persons  the  promise  was  made,  and  what  his 
legal  relations  were  to  the  corporation. 
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The  loose  statement  of  a  promise  by  the  plaintiff  to  a 
corporation  to  dismiss  the  suit  pending  against  it,  does 
not  satisfy  the  particulaiity  of  detail  required  by  the 
statute. 

We  are  likewise  of  opinion  that  the  exercise  of  an  or- 
dinary degree  of  diligence  in  such  a  case  would  have 
caused  an  inquiry  to  have  been  made  at  the  justice's 
of&ce,  before  the  time  for  taking  an  appeal  in  the  ordi- 
nary way  had  expired,  as  to  the  disposition  which  had, 
in  fact,  been  made  of  the  case. 

The  failure  to  attend  before  the  justice  on  the  return 
day  of  the  summons,  or  to  institute  any  inquiry  concern- 
ing the  disposition  of  the  case  afterward,  niust,  under 
the  circumstances,  be  regarded  as  involving  such  a  degree 
of  negligence  as  is  fatal  to  the  proceedings  by  certiorari. 
Lord  et  al.  v.  Burke,  4  Gil.  367^  Clifford  v.  WaMrop,  23 
111.  336;  First  National  Bank  of  Chicago  v.  Beresford, 
78  HI.  391;  Town  of  Waverly  v.  Kemper,  88  111.  579. 

The  judgment  of  the  district  court  is  reversed,  with 

directions  to  quash  the  writ  of  certiorari,  and  to  dismiss 

the  appeal. 

Bet^ersed. 


Lipscomb  et  al.  v.  Nichols  et  al. 


1.  When  land  is  purchased  for  which  one  party  pays  the  consideration, 
0        .  and  another  takes  the  title  to  himself,  a  resulting  trust  immediately 

I  ^Shs/  arises  in  favor  of  the  pai*ty  paying  the  consideration,  and  the  other 

dl.^  ^  party  becomes  his  trustee.    And  when  one  party  furnishes  part  of 

'      "~  '  the  purchase  money,  the  trust  in  like  manner  results  pro  tanto, 

2,  Parol  evidence  is  admissible  to  show  such  trust. 

8.  Where  there  has  been  part  performance  of  a  verbal  contract,  which, 
by  the  statute  of  frauds,  is  required  to  be  in  writing,  the  contract  is 
enforceable  in  equity  —  otherwise  the  statute  of  frauds  would 
operate  to  protect  a  fraud. 

4.  A  contract  by  which  one  party  agrees  to  furnish  the  money  to  make 
payment  for,  and  the  other  to  do  work  required  upon  coal  and 
mineral  lands,  is  not  violative  of  the  act  of  congress  respecting  the 
appropriatipQ  ^f  suph  lands.  It  may  be  otherwise  as  to  agricultural 
lands. 
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Appeal  from  District  Court  of  Gunnison  County. 
The  case  is  stated  in  the  opinion. 
Messrs.  Browne  and  Putnam,  for  appellants. 

Stone,  J.  The  complaint  sets  out  that  the  plaintiffs  in 
1880  were  prospecting  for  coal  upon  certain  of  the  public 
lands  described,  and  had  expended  labor  and  money 
thereon,  and  in  preparing  to  secure  title  thereto;  that 
afterwards  they  entered  into  a  verbal  conti'act  with  de- 
fendant Nichols,  whereby  it  was  agreed  that  said  plaint- 
iffs and  Nichols  should  develop  the  said  coal  land,  and 
procure  title  to  the  same,  for  their  joint  benefit;  that 
each  should  be  entitled  to  an  undivided  one-third  interest 
in  the  land  thus  sicquired ;  that  Nichols  should  do  all  the 
labor  of  opening  and  developing  the  coal  necessary  for 
securing  title  thereto,  at  his  own  expense;  that  plaintiffs 
were  to  render  all  the  services  necessary  in  and  about  the 
business  of  procuring  title  thereto,  at  their  own  expense; 
that  each  of  the  parties  should  pay  one-third  of  the  cost 
of  filing  on  the  land  and  the  expense  of  procuring  title 
in  the  land  ofiSce;  that  the  filing  should  be  in  the  name 
of  Nichols,  who  should  receive  and  hold  the  title  in  trust 
for  the  plaintiffs,  together  with  his  own  interest  therein; 
and  that,  when  the  title  was  thus  secured,  that  he  should 
convey  to  the  plaintiffs  the  respective  interests  to  which 
they  were  entitled,  as  afoi-esaid;  that,  in  pursuance  of 
said  agreement,  the  necessary  steps  were  taken  and  the 
filing  made  on  the  26th  day  of  August,  18S0;  that  plaint- 
iffs have  fully  performed  all  their  parts  of  the  agreement 
and  paid  their  share  of  the  costs  and  expanse  of  procur- 
ing the  title  to  the  said  land;  but  that  defendant  Nichols 
has  Infused  to  make  the  conveyances  as  agreed;  and  that 
afterwards  one  Jacob  Fleischer,  jone  of  the  defendants, 
acting  for  himself  and  also  on  behalf  of  one  Loeckheim, 
having  at  the  time  actual  notice  and  full  knowledge  of 
all  the  rights  of  the  plaintiffs  in  the  premises,  fraudu- 
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lenfcly  conspired  with  the  said  Nichols,  and  agreed  with 
him  that  he  should  convey  two-thirds  of  said  land  to  the 
said  Fleischer  and  Loeckheim;  and  that  in  pursuance  of 
said  fraudulent  agreement,  the  said  Nichols  executed  and 
delivei'ed  to  said  Fleischer  a  deed  conveying  to  said  Loeck- 
heim two- thirds  of  the  said  land;  and  that  said  Fleischer, 
as  agent  for  said  Loeckheim,  and  with  notice  as  afore- 
said, procured  and  received  said  conveyance  for  the  joint 
interest  and  benefit  of  himself  and  his  principal,  the  said 
Loeckheim. 

Complainants  further  charge  said  Nichols  with  fraudu- 
lent intent  and  bad  faith  in  entering  into  said  agreement 
with  plaintiffs,  and  in  refusing  to  perform  the  conditions 
on  his  part,  and  pray  that  the  conveyance  aforesaid  be 
decreed  null,  and  said  defendants  be  required  to  convey 
to  plaintiffs  the  interest  to  which  they  are  entitled  in  the 
premises,  and  for  full  relief,  etc. 

To  this  bill  of  complaint  the  defendants  demurred,  on 
the  ground  that  it  does  not  state  facts  sufl&cient  to  con- 
stitute a  cause  of  action;  that,  first,  the  verbal  contract 
set  out  is  void  under  the  statute  of  frauds;  and  second, 
because  the  contract  is  in  violation  of  the  act  of  congress 
providing  for  the  entry  of  coal  lands,  and  the  rules  and 
regulations  of  the  commissioner  of  the  general  land  office, 
made  in  pursuance  of  said  act. 

The  demun'er  was  sustained,  the  bill  dismissed,  and 
the  assignment  of  error  is  based  upon  the  sustaining  of 
said  demurrer.  The  questions  thus  raised  are  as  to  the 
sufficiency  of  the  bill  for  the  relief  sought. 

That  the  court  erred  is,  we  think,  beyond  question. 

The  inile  is  well  settled,  that,  when  land  is  purchased, 
for  which  one  party  pays  the  consideration,  and  another 
party  takes  the  title,  a  resulting  trust  immediately  arises 
in  favor  of  the  party  paying  the  consideration,  and  the 
other  party  becomes  his  trustee;  and  it  is  equally  well 
settled,  that  where  the  one  party  pays  only  a  part  of  the 
consideration,  the  party  taking  the  title  to  the  whole  land 
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becomes  ^  trustee  for  the  oth^  party  pro  tanto.  Cose  v. 
Codding,  38  Cal.  193;  2  Story's  Eq.  Jur.  sec.  1201,;  JBrowne, 
Stat.  Frauds,  sec.  84. 

And  parol  evidence  is  admissiUe  to  show  such  trust. 
Botsford  V.  BuTTy  2  Johns.  Oh.  405;  Hidden  v.  Jordan^  21 
Cal.  93;  Knooc^u.  McFarran,  4  Col.  5^6. 

So,  too,  where  there  has  been  part  perf  ounance  of  a  ver- 
bal contract,  which,  by  the  statute  of  frauds,  is  required 
to  be  in  writing,  tiie  contract  is  enforceable  in  equity, 
where  otherwise  the  statute  of  frauds  would  itself  operate 
to  protect  fraud.    Browne,  St£^.  Frauds,  sec.  445a. 

Equity  will  at  cdl  times  lend  its  aid  to  defeat  a  fraud, 
notwithstanding  the  statute  of  frauds.  Browne  on  Stat. 
Frauds,  sec.  438.  For  the  statute  which  was  designed  to 
prevent  frauds  will  not  be  allowed  to  be  made  a  means 
of  perpetrating  fraud.  The  principle  on  which  the  court 
proceeds  in  such  cases  is  this: 

^^  That  even  an  act  of  parliament  shall  not  be  used  as 
an  inurnment  of  fraud;  and  if,  in  the  machinery  of  per- 
petra^ting  a  fraud,  an  act  of  parhament  intervenes,  the 
court  of  equity,  it  is  true,  does  not  set  aside  the  act  of 
parliament,  but  it  fastens  on  the  individual  who  gets  a 
title  under  that  act  of  parliament,  and  imposes  upon  him 
a  personal  obligation,  because  he  applies  the  act  as  an  in- 
strument for  accomplishing  a  fraud. "  Lester  v.  Foxcroft, 
1  Lead.  Cas.  Eq.  1030;  1  Story's  Eq.  Jiu-.  sec.  767;  Evans 
V.  Leey  12  Nev.    398;  Settembre  v.  Putnam,  30  Cs^.  490. 

This  doctrine  is  so  clearly  established  that  it  is  unneces- 
sary to  multiply  authorities  in  its  support. 

Moreover,  in  cases  of  part  performance,  our  own  stat- 
ute of  frauds  declares  that  the  act  shall  not  be  construed 
to  abridge  the  power  of  courts  of  equity  to  compel  spe- 
cific performance  in  such  cases.     General  Laws,  sec.  1260. 

And  this  is  the  general  doctrine  in  equity.  Lester  v. 
Foxcroft,  1  Lead.  Cas.  in  Eq.  1037;  Browne,  Stat.  Fi-auds, 
sec.  451. 

The  bill  in  this  case  clearly  states  a  resulting  trust  in 
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favor  of  the  plaintiffs,  arising  from  the  taking  of  the 
title  in  the  name  of  Nichols,  under  the  agreement  set  out, 
and  also  shows  a  part  performance  of  such  agreement. 

As  to  the  other  point  made  in  the  demurrer,  that  the 
contract  was  in  violation  of  the  act  of  congress  providing 
for  the  entry  of  coal  lands,  we  fail  to  find  It  supported  by 
the  act  referred  to.  Had  this  agreement  been  made  re- 
specting the  entry  of  agricultural  lands,  this  point  in  the 
demurrer  would  not  have  been  without  foiX5e;  but  the  act 
relating  to  the  entry  and  purchase  of  coal  lands  on  the  pub- 
lic domain,  contained  in  the  chapter  of  the  Revised  Stat- 
utes of  the  United  States  concerning  mines  and  mineral 
lands,  is  wholly  unUke  the  laws  governing  the  entry  and 
acquisition  of  title  by  occupants  of  agricultural  lands. 
This  will  be  seen  by  a  reference  to  the  act  itself,  without 
our  quoting  it  here  or  discussing  its  provisions. 

As  to  the  specific  relief  asked  by  the  prayer  of  the  bill, 
it  is  not  called  in  question  by  the  demurrer,  and  hence  we 
are  not  called  upon  to  notice  this  feature  of  the  bill 

The  general  ground  of  the  demurrer  is,  that  "  the  bill 
does  not  state  sufficient  facts  to  constitute  a  cause  of 
action." 

The  specific  grounds  we  have  sufficiently  noticed,  and 
it  is  clear  that  the  bill  sets  out  sufficient  to  show  a  cause 
of  action  such  as  to  entitle  the  plaintiffs  to  certain  relief, 
and  the  court  below  can  decree  such  relief  as  the  equities 
of  the  case  warrant,  under  the  general  prayer  of  the  bill, 
if  the  specific  relief  prayed  for  be  not  proper. 

The  demurrer  was  improperly  sustained,  and  the  judg- 
ment wiU  therefore  be  reversed. 

Reversed. 
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The  defendant,  in  case  of  service  of  summons  by  publication,  has  forty 
days  after  service  is  complete  in  which  to  make  defense. 

Error  to  County  Court  of  Gunnison  County. 
Messrs.  Browne  and  Putnam,  for  plaintiffs  in  error. 

Elbert,  C.  J.  In  this  case  the  service  of  summons 
was  by  publication.  The  first  publication  was  November 
the  13th;  the  last,  December  4th.  Judgment  of  default 
was  entered  December  15th. 

This  was  error.  Publication  only  affects  the  service  of 
the  summons.  Under  the  provisions  of  section  42  of  the 
code,  the  service  in  this  case  was  not  complete  until  De- 
cember 14th;  and,  under  the  provisions  of  section  32,  the 
defendant  had  forty  days  thereafter  in  which  to  answer. 
This  was  held  in  the  case  of  Conley  v.  Morris^  decided  at 
the  April  term  (ante^  p.  212). 

The  judgment  of  the  court  below  is  reversed  and  the 
cause  remanded. 

Beversed. 


Skiles  et  al.  v.  Baker  et  al. 
Error  to  County  Court  of  Qunnison  County. 

Elbert,  0.  J.  The  same  error  exists  in  this  case  as  in 
the  preceding. 

The  defendants  had  forty  days  in  which  to  answer, 
after  service  of  summons  was  complete,  and  the  judg- 
ment of  default  was  prematurely  entered. 

Judgment  reversed  and  cause  remanded. 

Beversed. 
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,g  ^  Coombs  v.  Parish  bt  al. 

^g  ^        

2i  801  When  Bummons  is  not  inned  within  thirty  days  after  filing  oomplaint» 

0  2901  ^/d  that  the  suit  was  propeiiy  dismissed  on  special  appeacanoe  of 

defendant  for  the  purpose  of  the  motion. 

Error  to  District  Court  of  El  Paso  County. 

The  case  is  stated  in  the  opinion. 

Mr.  William  Harrison^  for  plaintiffs  in  error. 

Messrs.  J.  L.  Williams  and  M.  B.  Carpexter,  for  de- 
fendants in  eiTor. 

Stone,  J.  The  only  error  assigned  is  the  dismissal  of 
the  action  in  the  court  below. 

The. complaint  was  filed  in  the  suit  on  the  23d  of  June, 
1880.  No  summons  was  issued  therein  until  the  6th 
day  of  August,  1880. 

On  the  28th  day  of  July,  1880,  the  defendant  moved  to 
dismiss  the  suit  on  the  ground  that  no  summons  was  is- 
sued within  thirty  days  after  filing  the  complaint,  as  pro- 
vided by  section  30  of  the  code. 

Upon  a  hearing  of  this  motion  the  case  was  dismissed. 

The  provisions  of  the  California  code  respecting  the  is- 
suance of  summons  are  similar  to  ours,  except  that  the 
time  within  which  the  summons  may  issue  is  one  year, 
instead  of  one  month  as  in  our  code. 

In  the  case  of  The  Linden  O.  M.  Company  v.  Sheplar^ 
58  Cal.  245,  where  summons  was  not  issued  within  one 
year  after  the  complaint  was  filed,  it  was  held  that  a  dis- 
missal of  the  action  was  proper. 

Ajid  this  accords  with  previous  decisions  o£  ihe  same 
court  in  construing  the  practice  act  of  that  state  touching 
the  issuance  and  service  of  summons.  Dupuy  v.  tSuar, 
29  Cal.  238;  Reynolds  v.  Pagey  35  Cal.  296. 

The  principle  of  these  decisions  seems  equally  applica- 
ble to  this  case  under  the  provisions  of  our  own  code. 
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Section  396  of  the  code  defines  a  voluntary  appearance  of 
a  defendant  to  be  ''  when  be  answers^  or  demurs^  or  gives 
the  plaintiff  a  written  notice  of  his  appearance.'^ 

The  appearance  entered  by  the  defendant  in  this  case 
was  specially  limited  to  the  purpose  c^  the  motion  to 
dismiss^  and  did  not  waive  the  ri^t  to  make  the  motion. 
Lifiden  G.  M.  Co.  r.  Sheplctr,  supra.  Nor  was  the 
filing  of  a  petition  for  removal  of  the  cause  into  the  f ed- 
eiul  court  sudi  an  appearance  in  the  caa^  as  to  waive  a 
summonsw 

The  same  d^nition  of  voluntary  appearance  in  the 
Calif oi-nia  code  is  held  not  to  embrace  notices  for  new 
trial,  appeal^  and  the  like,  nor  papers  served  incidentally 
in  the  conduct  of  judicial  proceedings,  the  direct  and 
priudpal  purpose  of  which  is^  not  to  give  notice  of  appear- 
ance, but  to  give  notice  of  a  step  about  to  be  taken  in 
the  cause.  Steinbach  v.  Leeae^  27  CaL  2,d&;  Harston's 
Practice,  sec.  1014,  and  case  cited.    . 

The  case  was  properly  dismissed,  and  the  Judgment  is 
afl&rmed. 

Affinal. 


Smith  et  au  v.  Havens. 

1,  Under  section  1A7  d  the  code,  the  relief  granted  a  plaintiff,  if  there  be 

no  answer,  shall  not  exceed  that  demanded  in  the  complaint;  but  in 
any  other  case  the  court  may  grant  any  relief  consistent  with  the 
case  made  by  the  complaint  and  embraced  within  the  issue. 

2.  Where  all  the  points  in  a  cause  were  fully  elaborated  m  the  charge  to 

Ihe  jury»  and  the  inslmcticMis  were  as  f av<»rable  to  the  defendant  as 
the  evidence  and  the  law  applicable  thereto  would  waiTant,  and  the 
instructions  refused,  which  could  prc^perly  have  been  ^ven,  were  enk- 
bodied  in  those  given,  Tieldy^  that  the  verdict  should  not  be  disturbed. 
8.  The  credibility  of  witnesses  and  the  weight  of  testimony,  where 
there  is  a  conflict,  being  matters  of  which  the  jury  are  the  sole 
judges,  and  they  being  rightly  instructed  in  the  law  appUdUile 
thereto,  this  court  wiU  not  disturb  their  verdict. 
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Appeal  from  District  Court  of  Oilpin  County. 
The  facts  are  sufficiently  stated  in  the  opinion. 

Messrs.  H.  M.  Orahood«  J.  McD.  Ltvesay  and  L.  C. 

Rockwell,  for  appellants. 

Mr.  W.  B.  Mills,  for  appellee. 

Stone,  J.  This  was  an  action  of  replevin  by  appellee 
in  the  court  below  for  the  recovery  of  two  mules  and  har- 
ness and  a  wagon,  of  the  alleged  value  of  $4:00,  the  ap- 
pellee claiming  under  a  chattel  mortgage,  and  appellants 
claiming  under  a  bill  of  sale  from  the  mortgagor  made 
subsequent  to  the  mortgage. 

It  appears  from  the  evidence  that  on  the  17th  of  April, 
1877,  one  Forbes,  the  mortgagor,  being  indebted  to  ap- 
pellee in  the  sum  of  $934.77,  gave  his  note  for  that 
amount,  payable  in  instalments,  the  last  of  which  became 
due  December  1,  1877,  and  to  secure  the  same  executed  a 
chattel  mortgage  of  the  property  in  controversy. 

Forbes  was  engaged  in  the  business  of  supplying  wood 
to  the  ore  mills  and  smelters  at  Black  Hawk,  and  the 
team  and  wagon  in  question  were  used  in  hauling  and 
dehvering  such  wood.  The  earnings  of  the  team  thus 
used  were  applied  on  the  note.  The  mortgage,  which 
was  duly  acknowledged  and  recorded,  contained  a  pro- 
vision that,  until  default  in  the  payment  of  the  note,  the 
property  might  remain  in  the  possession  of  Forbes,  the 
mortgagor.  On  the  3d  of  November,  several  instalments 
of  the  note  being  due  and  unpaid,  Havens  proposed  to 
Forbes  that  the  property  should  be  delivered  to  him. 
Havens,  who  should  have  a  teamster  to  drive  and  take 
charge  of  the  team,  and  haul  the  wood;  that  Havens 
should  pay  the  teamster,  and  also  pay  the  expense  of  keep- 
ing the  team,  and  the  repairs  of  the  wagon  and  harness, 
and  should  settle  with  the  persons  to  whom  the  wood  was 
delivered,  collect  and  receive  the  money  therefor,  and 
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credit  the  same  on  the  amount  due  on  the  note  less  the 
expenses;  that  Forbes  upon  such  dehvery  of  possession 
to  Havens  was  to  waive  the  right  of  advertising  and  sale 
of  the  property  mortgaged;  that  Forbes  with  another 
team  was  to  sled  the  wood  out  of  the  timber  to  where  it 
could  be  reached  by  the  wagon,  and  thus  work  in  con- 
nection with  the  teamster  employed  by  Havens. 

This  proposition  seems  to  have  been  agi-eed  to  by 
Forbes,  and  thereupon  Havens  engaged  one  Marshall,  who 
had  been  previously  working  in  the  same  capacity  for 
Forbes,  to  take  charge  of  and  work  the  team.  Marshall 
entered  upon  and  continued  in  this  employment,  Havens 
paying  all  expenses  and  collecting  all  the  proceeds  of  the 
wood,  which  was  delivered  in  Havens'  name,  until  the 
13th  of  December,  when  Forbes,  having  obtained  posses- 
sion of  the  team  and  wagon  at  a  place  some  distance 
from  town,  sold  and  delivered  them  to  appellants.  The 
consideration  for  this  sale  was  a  pre-existing  debt  in  the 
sum  of  $550  which  Forbes  was  owing  on  account  to 
appellants  Smith  and  Temple,  who  wei'e  business  part- 
ners. 

The  suit  was  brought  by  Havens  to  recover  possession 
of  the  property  from  Smith  &  Temple. 

Upon  trial  the  jury  found  for  Havens,  who  had  judg- 
ment for  possession  accordingly. 

The  first  error  assigned  is  that  the  court  rendered  judg- 
ment for  a  greater  sum  as  damages  for  the  detention  of 
the  property  than  was  prayed  in  the  complaint. 

There  was  no  error  in  this.  Appellee  sued  in  the 
county  court  for  possession,  alleging  certain  damages  for 
detention;  the  appellants  gave  bond  and  retain(  d  posses- 
sion; appellee  recovered  in  that  court,  and  appellants 
appealed  to  the  district  court,  all  the  while  retaining  the 
property.  The  judgment  in  the  district  court  for  the 
damages  was  based  upon  the  evidence  as  to  the  value  of 
the  use  of  the  property  detained  up  to  the  time  of  render- 
ing judgment.    This  was  proper  and  within  the  provis- 
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ions  of  section  147  of  the  Civil  Code  of  Procedure. 
3  Wait's  Practice,  607. 

The  second  assignment  scarcely  deserves  notice.  The 
defendants  below  could  not  be  prejudiced  by  allowing 
the  plaintiff  to  show  the  considejration  of  the  note  for 
which  the  mortgage  was  given,  and  the  admisaion  <^ 
such  evidence  was  not  error. 

The  other  assignments  go  to  the  instructions  given  to 
the  jury,  and  to  certain  instructions  prayed  by  appellants 
and  i-ef  used  by  the  court.  These  instructions,  which  are 
numerous  and  lengthy,  we  do  not  deem  necessary  to 
quote  and  review,  since  no  general  principle  of  law  is 
involved  therein  which  is  not  fami^ar  to  the  profession. 

The  jury  were  instinicted,  in  substance,  that  if  they 
believed  from  the  evidence  that  prior  to  the  maturity 
and  payment  of  the  note  Forbes,  the  mortgagor,  deliv- 
ered the  mortgaged  property  into  the  possession  of 
Havens,  the  mortgagee,  and  that  Havens  continued  to 
hold  possession  of  the  same,  and  that  afterwards,  al- 
though subsequent  to  Uie  maturity  of  the  note,  Forbes 
became  possessed  of  the  property  without  the  knowledgi^ 
or  consent  of  Havens,  and  while  so  in  possession  sold  and 
delivered  the  same  to  the  defend^iuts,  and  that  the  defend- 
ants, or  either  of  them,  at  the  time  had  knowledge  or 
notice  of  the  claim  of  Havens,  then  the  plaintiff  was 
entitled  to  recover. 

They  were  further  instructed  that  if  the  defendants,  or 
either  of  them,  had  such  knowledge  or  notice,  or  pur- 
chased the  property  with  intent  to  defraud  Havens  of  his 
claim  thereon,  then  such  purchase  was  fraudulent  and 
void  as  against  the  said  plaintiff. 

They  were  further  instructed  that  if  Havens,  after  de- 
livery of  possession  to  him,  employed  Marshall  as  the 
teamster  to  have  charge  of  the  property  and  use  it  for 
E!avens,  subject  to  his  control  and  for  his  benefit,  and 
that  in  pursuance  of  such  engagement,  Marshall  so  took 
^d  held  possession  of  the  property,  that  such  possession 


1882.]  Smith  et  al.  v.  HavAns.  801 

of  Marshall,  as  agent  of  Havens,  was  a  possession  by 
Havens. 

The  jury  were  also  fully  instructed  as  to  what  consti- 
tuted a  necessary  delivery  and  possession  in  such  case;  as 
to  what  constituted  a  bona  fide  purchaser,  and  as  to  the 
application  of  the  statute  of  frauds  affecting  creditors 
and  bona  fide  purchasers.  All  the  points  in  the  case 
were  fully  elaborated  in  the  charge,  and  the  instructions 
were  certainly  as  favorable  to  the  defendant  as  the  evi- 
dence and  the  law  applicable  thereto  would  warrant.  All 
the  instructions  refused  by  the  court  which  could*  prop- 
erly have  been  given  were  embodied  in  those  given. 

Counsel  for  appellants  object  to  the  instructions  refer- 
ring to  the  character  of  the  purchase,  in  that  it  impliedly 
questions  the  bona  fides  of  the  transaction,  while  it  is 
claimed  there  is  no  evidence  to  support  such  instruction. 

It  appears  in  evidence  that  on  the  day  the  property  was 
delivered  by  Forbes  to  appellants.  Temple  went  out  some 
distance  from  town  and  met  Forbes,  who  was  driving  the 
team  on  the  road  coming  into  town;  that  they  stopped 
upon  meeting,  and  Temple  produced  a  bill  of  sale,  writ- 
ten out,  ready  for  signing,  conveying  the  property  from 
Forbes  to  Smith  and  Temple;  that  Forbes  signed  the  bill 
of  sale.  Temple  delivered  to  Forbes  a  receipted  bill  for 
$550  due  from  Forbes  to  Smith  and  Temple  on  account, 
and  then  Temple,  as  he  himself  testifies,  "jumped  on  the 
wagon  and  drove  down  to  town."  It  was  also  in  evidence 
that  Temple  at  that  time  knew  of  the  mortgage  and  of 
Havens'  claim  upon  the  property.  This  and  other  evidence 
upon  this  point  certainly  warranted  the  instructions 
touching  the  character  of  the  sale,  and  whether  the  ap- 
pellants occupied  the  position  of  bona  fide  purchasers. 

The  question  of  the  deliveiy  of  possession  of  the  prop- 
erty by  Forbes  to  Havens  under  the  mortgage  on  the  3d 
of  November,  and  the  taking  and  continuing  in  actual 
possession  by  Havens  thereafter,  up  to  the  date  of  Forbes 
getting  possession  and  deUvering  to  appellants  on  the  13th 
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of  December,  was  made  the  principal  point  in  contro- 
versy in  the  trial  below,  as  well  as  in  the  argument  of 
counsel  here.  This  was  a  question  of  fact  to  be  deter- 
mined by  the  juiy,  and  imder  proper  and  full  instructions 
from  the  court  thereupon  the  jury  determined  the  question. 

In  addition  to  the  other  testimony  as  to  Havens'  pos- 
session of  the  property,  three  witnesses  testified  that  in 
separate  conversations  with  Forbes  during  the  months  of 
November  and  December,  Forbes  stated  that  Havens  had 
taken  possession  under  his  mortgage ;  that  Havens  had 
taken  the  team  away  from  him;  that  they  then  "be- 
longed to  Havens,"  and  that  "  Havens  was  boss  of  them 
now."  From  all  the  testimony  bearing  upon  the  point, 
sufficient  appeara  to  warrant  the  conclusion  that  Havens' 
possession  of  the  property  was  continuous  and  unim- 
paired from  the  3d  of  November  up  to  the  13th  of  De- 
cember; that  on  this  last  mentioned  day,  Forbes  took 
possession  of  the  team  and  wagon,  early  in  the  morning, 
at  the  stable  where  they  were  then  kept,  several  miles 
from  Black  Hawk,  and  delivered  them  to  the  defendants 
shortly  after  by  placing  them  in  the  possession  of 
Temple,  one  of  said  defendants,  who  went  out  on  the 
road  and  met  Forbes  for  that  purpose;  that  the  only  pos- 
session which  Forbes  had  of  the  property  from  the  3d  of 
November  to  the  time  of  the  delivery  to  defendants, 
was  on  that  day,  when  he  took  possession  for  the  pur- 
pose only  of  delivering  them  immediately  to  defendants,  . 
and  that  this  was  all  done  in  pursuance  of  a  pre-arrange- 
ment  and  collusion  between  the  defendants,  Forbes,  and 
the  driver,  Marshall. 

There  was  some  conflict  in  the  testimony  on  this  point, 
but  of  the  credibility  of  the  witnesses,  and  of  the  weight 
of  testimony  in  such  case,  the  jury  were  the  sole  judges, 
and  being  rightly  instructed  in  the  law  applicable  tiiereto, 
the  verdict  will  not  be  disturbed  in  this  court. 

Perceiving  no  error  in  the  record,  the  judgment  will 
be  affirmed.  Affirmed. 
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Hanna  v.  Barker. 

1.  Under  chapter  104,  (General  Laws  (1877),  the  hnshand  may  he  per- 

mitted to  testify  in  a  cause  wherein  the  separate  property  of  the 
wife  is  concerned. 

2.  The  averment  of  a  fact  in  an  answer  which  is  presumptively  within 

tiie  knowledge  of  the  defendant  may  not  be  stated  on  information 
and  belief,  but  positively. 
8.  A  conclusion  of  fact  derived  from  observation  and  knowledge  of  the 
subject  matter  on  the  part  of  a  witness  may  not  be  construed  as 
being  an  opinion  merely;  nor  is  it  a  correct  proposition  of  law  that 
no  one  but  an  expert  can  give  an  opinion  to  a  jury. 

4.  Errors,  under  the  rules  of  this  court,  must  be  separately  alleged  and 

particularly  specified. 

5.  The  statement  of  a  conclusion  arising  from  facts  under  the  law  is 

not  prohibited  in  any  system  of  pleading. 

Appeal  from  District  Court  of  Arapahoe  County. 

The  complaint  in  this  case  alleges  substantially  as  fol- 
lows: "  That  on  December  11,  1877,  the  two  defendants 
(appellant)  and  George  W.  Parker  entered  into  an  agree- 
ment in  writing  with  the  plaintiff  (appellee)  and  Anselm 
H.  Barker,  Wm.  N.  Byers  and  Joseph  L.  Bailey,  as  fol- 
lows: 

"This  article  of  agreement,  made  this  11th  day  of  De- 
cember, A.  D.  1877,  between  Anselm  H.  Barker,  William 
N.  Byers  and  Joseph  L.  Bailey,  parties  of  the  first  part, 
and  James  W.  Hanna  and  George  W.  Parker,  parties  of 
the  second  part,  all  of  the  county  of  Arapahoe  and  state 
of  Colorado,  witnesseth: 

*'  That  the  said  parties  of  the  first  part,  Anselm  H.  Bar- 
ker, WilUam  N.  Byers  and  Joseph  L.  Bailey,  have  this 
day  relinquished  all  their  right,  title,  interest  and  claims 
of  every  nature  and  kind  to  James  W.  Hanna  and  George 
W.  Parker,  parties  of  the  second  part,  in  and  to  the 
claims  numbered  one  (1),  two  (2)  and  three  (3),  on  the  lode 
recorded  in  1859,  by  A.  H.  Barker  and  company,  as  the 
Casto  lode,  in  Central  City  mining  district,  in  Gilpin 
coimty,  Colorado,  being  three  hundred  (300)  feet  in  length 


804  Hanna  v.  Babker.  [Dec.  T., 

by  fifty  (50)  feet  in  width  on  said  vein  or  lode,  and  east 
of  the  discovery  claim;  also  Nos.  1,  2  and  3  east  from 
discovery  on  the  Dean  lode,  m  same  mining  district 

"  In  consideration  of  the  above  relinquishment  by  the 
aforesaid  parties  as  above  described,  the  said  James  W. 
Hanna  and  George  W.  Parker  agree  that  whenever  they 
shall  make  a  sale  or  any  other  disposition  of  said  property 
by  which  the  title  passes  out  of  their  hands,  or  shall 
make  any  compromise  with  any  party  or  parties  who  may 
hold  any  claim  or  incumbrance  of  any  nature  on  said 
above  described  property,  or  shall  cause  the  said  prop- 
erty to  be  released  from  all  claims  now  existing;  so  that 
the  said  James  W.  Hanna  and  George  W.  Parker,  or 
either  of  them,  shall  hold  a  title,  clear  of  all  incumbrances 
now  existing,  to  said  property,  and  including  an  incum- 
brance to  be  given  by  the  said  James  W.  Hanna  and 
George  W.  Parker  to  secure  money  wherewith  to  meet 
the  said  liabilities  now  existing  against  the  said  property, 
that  then  the  said  James  W.  Hanna  and  George  W.  Par- 
ker will  pay  or  cause  to  be  paid  to  the  order  of  Lucinda 
Barker,  William  N.  Byers  and  Joseph  L.  Bailey,  or  their 
executors  or  assigns,  as  follows,  to  wit:  To  Lucinda  Bar- 
ker, the  sum  of  twenty-six  hundred  and  seventy-seven 
dollars  ($2,677);  to  William  N.  Byers,  the  sum  of  five 
hundred  and  eighty  dollars  ($580);  to  Joseph  L.  Bailey, 
the  sum  of  seven  hundred  and  forty -three  dollars  ($743). 

"  And  it  is  further  agreed  that  if  the  said  sale  is  made  or 
the  compromise  as  aforesaid,  that  it  shall  be  done  within 
two  (2)  years,  or  if  made  thereafter  that  the  said  James 
W.  Hanna  and  George  W.  Parker  shall  first  obtain  the 
consent  of  the  said  Anselm  H.  Barker,  William  N.  Byers 
and  Joseph  L.  Bailey  thereto,  and  that  without  such  con- 
sent that  they  will  not  make  such  sale. 

"  In  witness  whereof,  we  have  hereunto  set  our  hands 
and  seals,  at  Denver,  Colorado,  this  11th  day  of  Decem- 
ber, A.  D.  1877. 

"  In  case  of  a  forfeiture  of  the  within  described  prop- 
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erty  by  said  Hanna  and  Parker,  they  hereby  agree  to 
deed  back  to  A,  H.  Barker,  Wm.  N.  Byers  and  Joseph  L. 
Bailey  three  hundred  feet  east  from  discovery  on  the 
Dean  Lode  Nos.  1,  2  and  3. 

"This  interUneation  was  done  on  page  first  before 
signing. 

*' Jas.  W.  Hanna.  [seal.] 

[seal.] 

"  State  op  Colorado,  County  of  Arapahoe^  ss. 

"  I,  William  D.  Todd,  a  notary  pubUc  in  and  for  the 
county  of  Arapahoe  and  state  aforesaid,  do  hereby  certify 
that  James  W.  Hanna,  pei*sonally  known  to  me  as  the 
identical  person  whose  name  is  subscribed  to  the  forego- 
ing instrument  of  writing,  appeared  before  me  this  day 
in  person  and  acknowledged  that  he  signed,  sealed  and 
delivered  the  same  as  his  free  and  voluntary  act  and  deed 
for  the  uses  and  pm-poses  therein  set  forth. 

"  The  interlineation  of  the  words  on  page  one  of,  ^  also 
Nos.  1,  2  and  3  east  from  discovery  on  the  Dean  lode  in 
same  mining  district,'  made  before  signing. 

^^  Witness  my  hand  and  notarial  seal  this  December  12, 
A.  D.  18Y7. 

"Wdlliam  D.  Todd, 
[seal.  ]  *  *  Notary  Public. 

**Which  agreement  was  signed  and  acknowledged  by 
said  Hanna. 

"  Avere  that  Parker  failed  and  neglected  to  sign  the 
agreement  with  Hanna,  but  that  he  has  always  recog- 
nized the  same  as  binding  on  his  part,  and  has  acted  under 
the  same,  and  availed  himself  of  the  terms  and  the  bene- 
fits of  the  sale  thereunder,  and  has  ratified  all  that  said 
Hanna  has  done  in  relation  thereto,  as  herein  stated. 

**  Avers  that  said  agreement  has  been  fully  performed 
by  Barker,  Byers  and  Bailey,  as  is  therein  confessed,  they 
having  relinquished  all  their  right,  title  and  interest  in 
and  to  said  property,  as  therein  described,  and,  in  aU  par- 
ticulars, fully  performed. 

Vol.  VI— 20 
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"Avers  that  Hanna  (appellee)  and  Parker  have  made 
a  sale  and  disposition  of  the  property  described  in  the 
agreement,  and  that  the  title  thereto  has  passed  out  of 
their  hands;  and  that  they  have  made  a  compromise  with 
a  party,  or  parties,  who  held  a  claim,  or  claims,  incum- 
brance, or  incumbrances,  and  have  caused  the  property 
to  be  released  from  all  claims  existing  therein;  and  that 
they,  or  one  of  them,  has  held  a  title  clear  of  all  incum- 
brances existing  on  said  property  at  the  date  of  the  agree- 
ment on  or  before  December  9,  1879,  whereby  defendants 
became  liable  to  pay  plaintiff  the  said  sum  of  $2,670;  and 
that  this  sum  is  unpaid,  except  $50,  paid  December  15, 
1877;  and  that  defendants  refuse,  etc. 

"Demand  for  judgment  for  $2,670,  and  interest  from 
December  1,  1879,  and  for  costs." 

The  answer  is  adverted  to  in  the  opinion.  The  jury 
found  a  verdict  in  favor  of  the  plaintiff  in  the  sum  of 

$3,149.49.    Judgment  was  rendered  on  the  verdict 

• 

Messrs.  Benedict  and  Phelps,  for  appellant. 
Mr.  L.  C.  Rockwell,  for  appellee. 

Beck,  J.  It  is  assigned  for  error  that  the  district  court 
erred  in  permitting  the  witness  A.  H.  Barker  to  testify 
in  the  cause;  and  that  it  afterwards  erred  in  denying  a 
motion  to  strike  out  his  testimony. 

The  witness  was  the  husband  of  the  plaintiff  below, 
Lucinda  Barker.  The  contract  sued  jupon  provided  that, 
in  the  event  of  one  of  three  specified  contingencies  aris- 
ing, a  certain  sum  of  money  should  be  paid  to  the  plaint- 
iff. The  witness  A.  H.  Barker  was  permitted  to  testify 
on  the  theory  that  the  litigation  concerned  the  separate 

property  of  the  wife,  w^hich  made  him  a  competent  wit- 
ness under  ch.  104,  General  Laws  1877.    In  this  view  of 
the  case  the  ruling  was  correct.    Palmer  v.  Haamctj  De- 
cember term,  1881  (ante^  p.  65). 
As  suggested  by  plaintiff's  coimsel,  if  the  litigation  did 


1882.]  Hanna  v.  Barker.  307 

not  concern  the  separate  property  of  the  wife  in  that  case 
it  concerned  the  property  of  the  husband,  and  in  either 
case  the  witness  was  competent  to  testify. 

The  point  made  in  argument,  that  this  was  a  device  be- 
tween husband  and  wife  to  gain  an  additional  witness,  is 
without  force.  It  is  not  assigned  for  error  or  claimed 
that  the  wife  was  a  witness  on  the  trial,  and  the  record 
shows  that  she  did  not  testify  in  the  cause. 

The  second  assignment  of  error  was  to  the  admission 
in  evidence  of  the  contract  sued  upon.  This  contract  was 
set  out  in  Juec  verba  in  the  complaint.  The  objections 
made  to  its  introduction  in  evidence  were,  that  upon  its 
face  it  was  executed  by  a  part  only  of  those  w^ho  i^hodld 
have  executed  it;  that  its  execution  and  delivery  had  not 
been  proved,  and  no  replication  having  been  filed  to  de- 
fendant's answer,  it  stood  admitted  by  the  pleadings  that 
the  contract  was  never  completely  executed,  and  never 
delivered  as  an  executed  contract. 

The  position  assumed  by  plaintiff's  counsel  is,  that  the 
allegations  of  the  defendant's  answer  were  insuiBcient  to 
put  in  issue  the  execution  and  delivery  of  the  contract. 

The  substance  of  the  answer  upon  this  point  is,  that 
defendant  says,  on  information  and  belief,  that  he  did  not 
make  and  enter  into  the  agi'eement  set  forth  in  the  com- 
plainty  but  avers  that  he  signed  '*aw  agreement  similar  to 
thai  set  forth  in  said  complaint ^ "  which  was  never  deli v- 
eftjd  as  a  completed  ageeement,  but  only  to  procure  sig- 
natures of  other  parties  thereto,  which  were  never 
procured. 

If  this  paragraph  of  the  answer  contains  a  material 
averment,  it  is  the  denial  of  the  defendant  that  he  made 
and  entered  into  the  agreement  set  out  in  the  complaint. 
It  is  whoUy  immaterial  to  the  case  at  bar  what  was  done 
with  the  *' similar  agreement."  Defendant's  counsel  say 
that  portion  of  the  answer  relating  to  this  similar  agree- 
ment was  new  matter,  and  not  having  been  traversed  by 
a  replication,  stands  confessed  as  true,  and  presents  a 
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complete  bar  to  the  right  to  recover,  being  an  admission 
that  no  contract  was  entered  into.  It  is  certainly  new 
matter,  but  as  pleaded  it  has  no  connection  with  the 
cause  of  action,  and  might  have  been  stricken  out  on 
motion  as  irrelevant.  Laws  1879,  p.  216,  §  1;  Bliss  on 
Code  PI.  §  423. 

In  respect  to  the  averment  of  the  defendant  on  infor- 
mation and  belief,  that  he  did  not  make  and  enter  into 
the  agreement,  it  is  to  be  observed  that  this  is  an  aver- 
ment concerning  a  fact  which  is  presumptively  within 
the  defendant's  knowledge.  The  fact  charged  in  the 
complaint  was  an  act  alleged  to  have  been  done  by  the 
defendant  himself.  Such  facts  cannot  be  denied  on  infor- 
mation and  belief.  Both  the  statute  and  the  rules  of 
pleading  require  the  denial  in  such  cases  to  be  direct  and 
positive.  Code  of  Civil  Procedure,  sec.  57;  Humphreys 
et  cU.  V.  McCall  et  cd,  9  Cal.  59;  Oas  Company  v.  San 
Francisco,  9  Cal.  453;  Bliss  on  Code  PI.  sec.  326. 

This  portion  of  the  answer  was  evasive;  the  remainder 
of  the  paragraph  was  irrelevant;  the  whole  paragraph 
may  therefore  be  disregarded.  It  is  clearly  insufficient 
upon  its  face,  and  does  not  tender  a  material  issue. 

It  is  assigned  for  error  and  strongly  insisted  upon,  that 
the  district  court  erred  in  permitting  the  witness  Barker, 
against  appellant's  objection,  to  answer  questions  in  sub- 
stance, whether  or  not  the  Dean  and  Casto  lodes  were  one 
and  the  same  lode. 

Counsel  say  this  was  permitting  the  witness  to  give  his 
opinion  upon  the  issue  which  the  jury  was  trying,  instead 
of  giving  facts  from  which  the  jury  could  form  its  own 
opinion.  They  further  say  that  no  foundation  was  laid 
for  this  kind  of  testimony;  that  it  was  not  expert  testi- 
mony, nor  was  it  a  case  calling  for  expert  testimony. 

A  review  of  the  testimony  of  this  witness,  as  set  out 
in  the  transcript  of  the  record,  shows  that  prior  to  the 
questions  and  answers,  the  admission  of  which  is  sup- 
posed to  be  so  fatally  erroneous,  the  witness  had  made 
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the  following  statement  of  facts,  substantially,  to  the 
jury:  that  he  was  one  of  the  original  discoverers  of  the 
Casto  lode,  he  and  a  Mr.  Hayman  having  discovered  and 
taken  it  up  in  1859.  That  the  lode  was  opened  about  one 
thousand  feet,  and  could  be  traced  without  difficulty. 
That  the  Dean  lode  branched  out  of  the  Casto  at  a  certain 
point,  and  was  a  spur  of  that  vein.  That  this  same  prop- 
erty was  relocated  in  1863  by  Guy  Hulett  and  Charles 
Post  under  the  name  of  the  Winnebago  lode,  their  dis- 
covery being  on  the  same  one  hundred  feet  claim  as  the 
discovery  of  the  Casto. 

The  witness  explained  how  these  lodes  were  taken  up 
in  claims  of  one  hundred  feet  each,  and  how  the  claims 
were  numbered  on  all  the  lodes.  He  illustrated  on  his 
fingers  to  the  jury  how  the  Casto  and  Dean  were  situated 
or  lay  in  relation  to  each  other,  and  stated  that  claims 
2  and  3  on  the  Dean  lay  opposite  claims  2  and  3  on  the 
Casto,  and  that  the  former  were  covered  by  the  mill  site. 

He  stated  that  Post  and  Hulett  sold  the  Winnebago  to 
the  Albany  Mining  Company  about  a  year  after  they  took 
it  up,  and  that  witness  had  a  contest  with  that  company 
over  the  Casto  and  Winnebago  in  the  year  1875  or  1876. 

After  the  above  statement  of  facts  the  witness  was 
shown  a  certified  copy  of  a  deed  from  the  Albany  Mining 
Company  to  John  E.  Hanna,  and  after  answering  that  he 
knew  the  property  described  therein,  he  was  asked  to 
state  whether  the  Winnebago  and  Casto  property  de- 
scribed in  the  deed  were  the  same  property  described  in 
the  contract  sued  upon. 

The  description  of  this  property  as  given  in  the  deed 
is:  **  All  the  mining  claims  Nos.  1,  2,  3  and  4  east,  on  the 
Winnebago  lode,  with  mill  and  mill  site,  two  hundred  and 
fifty  feet  square  on  claim  No.  3,  and  discovery  claim,  and 
claims  Nos.  1,  2  and  3  west,  and  Nos.  1  and  2  east,  on 
the  Casto  lode.'' 

The  witness  answered  thus:  "  It  corresponds  with  the 
property  on  the  Casto  as  Nos.  1,  2  and  3,  east  of  the  dis- 
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coveiy  ;  that  far  it  corresponds  with  the  Winnebago  de- 
scription; then  they  have  one  hundred  feet  more  put 
into  their  record,  which  takes  the  discovery  claim." 

In  reply  to  further  questions,  the  witness  said  the  deed 
described  one  hundred  feet  more  on  the  Casto  lode  than 
the  contract  did. 

The  contract  sued  upon  was  then  introduced  in  evidence, 
after  which  the  witness  detailed  the  particulars  of  two 
conversations,  had  by  him  with  the  defendant,  relating 
to  the  sale  of  the  property  by  the  defendant  to  the  0.  K. 
Mining  Company,  and  the  sum  of  money  due  witness 
under  the  contract.  He  was  then  requested  to  state 
whether  the  Casto  and  Dean  lodes  mentioned  in  the  con- 
tract were  the  same  lodes  he  had  been  talking  about  in 
his  testimony.  He  said  they  were.  Being  sho^vn  the  con- 
tract sued  upon,  and  the  description  of  the  property  as 
mentioned  therein,  he  was  asked  what  property  it  wa& 
His  answer  was,  "Nos.  1,  2  and  3,  there,  on  the  Casto, 
form  the  discovery,  the  same  as  Nos.  2,  3  and  4  on  the 
Winnebago.  It  covers  the  identical  property  which  is 
now  the  Winnebago,  taking  the  discovery  claim;  it  is  on 
the  west  end,  which  we  never  numbered  when  we  took 
up  the  property.  We  commenced  at  the  edge  of  the  dis- 
covery claim,  and  they  count  in  the  discovery  claim  on 
the  Winnebago  as  No.  1.  We  began  from  the  edge  of 
the  discovery,  making  Nos.  1,  2  and  3  covering  the  east 
end  of  the  Winnebago." 

The  witness  was  also  shown  a  deed  from  the  defendant 
James  W.  Hanna  to  the  0.  K.  Mining  Company,  de- 
scribing, among  other  property  conveyed  therein,  "claims 
Nos.  1,  2,  3  and  4  east  on  the  Winnebago  lode,  together 
with  mill  and  mill  site,  two  hundred  and  fifty  feet  square 
on  claim  No.  3,  *  *  *  together  with  all  the  dips, 
spurs  and  angles,  and  also  all  the  metals,  ores,  gold  and 
silver-bearing  quartz,  rock  and  earth  therein,"  etc.;  and 
being  interrogated  as  to  what  property  the  description 
covered,  answered  that  it  was  the  same  property,  explain- 
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ing,  as  before,  the  difference  in  the  mode  adopted  of 
numbering  the  claims  on  the  Casto  and  Winnebago  lodes. 

He  was  then  asked  to  state  whether  or  not  the  property 
described  in  this  deed  fron^  the  defendant  to  the  0.  K.  Min> 
ing  Company  was  the  same  property  described  in  the  in- 
strument sued  upon;  to  which  he  repUed  that  it  was  the 
same  property. 

The  foregoing  questions  and  answers  cover  that  portion 
of  the  witness  Barker's  testimony  which  counsel  so 
strongly  object  to  as  having  misled  the  jury  and  to  be  in 
violation  of  the  rules  of  evidence. 

We  discover  no  errors  in  the  admission  of  this  testii^ony. 
Here  was  an  instance  where,  according  to  the  testimony 
on  the  part  of  the  plaintiff,  the  same  lode  has  been  twice 
located  under  different  names,  and  the  claims  thereon  dif- 
ferently numbered  in  the  two  locations.  One  of  the 
original  locators,  who  had  personal  knowledge  of  all  the 
facts,  detailed  them  to  the  jury,  stating  in  the  same  con- 
nection  that  a  spur  or  branch  of  the  main  vein  departs 
from  it  at  a  certain  point,  and  was  named  the  Dean  lode, 
describing  its  location  and  the  situation  of  the  claims 
thereon  with  reference  to  the  main  vein,  and  also  with 
reference  to  a  certain  mill  site.  These  are  the  statements 
of  facts  and  not  of  opinions.  And  where  certain  written 
instruments  were  shown  the  witness,  one  describing  the 
property  according  to  the  names  of  numbers  given  it  by 
the  first  location,  and  the  others  by  the  names  given  by 
the  second  location,  and  some  incorporating  portions  of 
both  descriptions  in  the  same  instruments,  the  witness 
only  applied  these  several  descriptions  to  the  subject 
matter  when  he  said  they  all  cover  the  same  property. 
And  considering  the  opportunity  of  testing  the  truth  of 
this  testimony  by  cross-examination,  and  by  the  introduc- 
tion of  other  witnesses,  it  was  not,  in  any  view  of  the 
question,  necessarily  prejudicial  to  the  defendant. 

Testimony  of  this  character  was  held  to  be  competent 
in  Pipe  v.  Smith,  4  Col.  4:64:. 
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The  objection  that  the  court  permitted  the  witness  to 
substitute  his  own  opinion  for  the  judgment  of  the  juiy 
is  therefore  not  well  taken.  Such  testimony  is  not  mere 
opinion,  but  rather  a  conclusion  of  fact  derived  from  ob- 
servation and  knowledge  of  the  subject  matter.  True,  it 
is  not  expert  testimony,  since  it  requires  no  special  learn- 
ing or  experiment,  but  it  is  admissible  on  the  same  grounds 
as  expert  testimony,  in  the  furtherance  of  justice.  Com- 
monwealth  v.  Sturtevanty  117  Mass.  132. 

In  the  case  of  Steamboat  Clipper  v.  Limis  Logan,  18 
Ohio,  375,  the  court  says:  *'It  is  not  true,  as  a  legal  prop- 
osition, that  no  one  but  an  expert  can  give  an  opinion  to 
a  jury.  From  the  necessity  of  the  case,  testimony  must 
occasionally  be  a  compound  of  fact  and  opinion. " 

The  foregoing  are  the  only  errors  assigned  upon  the  ad- 
mission of  evidence  which  we  can  notice  under  our  rules, 
which  require  errors  to  be  separately  alleged  and  particu- 
larly specified. 

It  is  urged  that  the  motion  for  nonsuit  should  have 
been  sustained  on  two  grounds,  other  than  those  pre- 
viously considered :  First,  because  the  plaintiff's  testimony 
did  not  warrant  a  verdict  in  her  favor.  Second,  because 
the  complaint  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action. 

It  is  only  necessarjr  to  say,  in  answer  to  the  first  ground, 
that  a  careful  examination  of  the  evidence  satisfies  us  of 
its  sufficiency. 

Referring  to  the  second  ground,  counsel  say:  "The 
failure  to  aver  a  delivery  of  the  agreement  was  fatal,  and 
was  good  ground  of  nonsuit.  *  *  *  A  delivery  of  the 
agreement  was  essential,  and  the  averment  of  a  delivery 
was  equally  essential." 

The  averment  in  the  complaint  is:  *'The  defendant 
made  and  entered  into  an  agreement  with  the  plaintiff," 
setting  out  a  complete  copy  of  the  same. 

Counsel  argue  that  if  it  be  said  this  averment  covers  a 
delivery  of  the  agreement,  then  it  is  still  insufficient  be- 
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cause  it  is  not  the  allegation  of  a  fact,  but  a  conclusion  of 
law,  which  is  not  pleadable. 

This  proposition  is  too  refined.  The  same  objection 
would  apply  to  an  allegation  that  the  agreement  was  de- 
livered, because,  as  Mr.  Selden  observes  in  Dows  v.  Hotch- 
Mss  (see  Bliss  on  Code  PI.  208),  the  delivery  may  have 
been  actual,  or  it  may  have  been  constructive  merely,  and 
what  amounts  to  a  delivery  is  a  question  of  law. 

Either  averment,  however,  is  that  of  an  ultimate  fact, 
which,  although  a  conclusion  of  law  from  the  evidence,  is 
pleadable. 

Mr.  Bliss  says  in  his  work  upon  Code  Pleadings,  sec. 
209:  "The  statement  of  a  conclusion  arising  from  facts 
under  the  law  is  not  prohibited  in  any  system;  on  the 
other  hand,  such  conclusions  are  found  in  every  pleading. 
But  they  are  conclusions  of  fact  —  they  are  but  logical  in- 
ferences from  probative  or  evidential  facts." 

The  ruling  of  this,  court  in  Baker  v.  Cor  dwell  (ante, 
p.  200),  cited  by  defendant's  counsel,  is  not  in  point. 
That  was  an  action  to  recover  possession  of  personal 
property.  The  complaint  averred  simply  a  right  of  pos- 
session, which  was  held  bad  on  demuri'er,  on  the  ground 
that  the  action  in  such  case  is  based  on  the  assumption 
that  the  plaintiff  has  either  a  general  or  a  special  property 
in  the  goods  sought  to  be  recovered,  as  well  as  a  right  to 
their  immediate  possession.  The  mere  averment  of  a 
right  to  their  possession,  therefore,  was  the  statement  of 
a  legal  conclusion;  the  ultimate  fact  from  which  this  right 
flowed,  viz.,  an  ownership  in  the  goods,  general  or  special, 
not  being  alleged. 

The  ruling  in  the  case  of  Higgins  v.  Bullock,  66  HI.  39, 
is  more  analogous  to  the  question  raised  in  this  case.  It 
was  assigned  for  error  that  there  was  no  averment  in 
the  declaration  that  the  note  sued  on  was  delivered  to  the 
plaintiff.  The  averment  was :  "  And  the  said  Alfred  In  • 
galls  then  and  there  indorsed  the  same  to  the  plaintiff." 
The  court  say:  "  We  regard  the  allegation    *    *    *    as 
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importing  a  complete  indorsement  by  the  delivery  of  the 
note  to  the  plaintifif .  It  has  been  held  that  the  averment, 
he  ^  made '  the  bill^  when  used  in  refei*ence  to  the  drawer 
of  a  bill  of  exchange,  imported  the  delivery  of  the  bill  to 
the  payee.  Churchill  v.  QnrdneVy  7  T.  R  696.  We  see 
no  reason  why  a  hke  force  should  not  be  allowed  to  tba 
term  indorsed,  in  the  present  case." 

In  view  of  the  foregoing  principles  and  authorities,  we 
think  the  facts  constituting  the  cause  of  action  were  suf- 
ficiently alleged  in  the  complaint,  and  that  no  error  was 
committed  in  denying  the  motion  for  nonsuit. 

We  discover  no  substantial  error  in  the  giving  and  re- 
fusing of  instructions. 

Upon  a  review  of  the  entire  evidence  we  find  that  it 

amply  supports  the  verdict  of  the  jury.    The  judgment 

is  afi&rmed. 

Affirmed. 

m 

GoMER  V.  Chaffee. 

1.  The  power  of  an  officer  making  tax  sales  is  purely  statatorj.    A 

statutory  power  must  be  exercised  according  to  statutory  direc- 
tions. A  substantial,  and  in  many  cases  a  strict,  compliance  with 
the  provisions  of  the  law,  preparatory  to  and  authorizing  the  sale, 
is  a  condition  of  the  power,  and  essential  to  its  rightful  exercise. 

2.  It  is  a  settled  rule  in  the  interpretation  of  revenue  laws,  that  in  cases 

of  doubt  or  ambiguity  the  construction  must  be  in  favor  of  the 
public. 
S.  An  officer  having  no  power  to  sell  land  for  delinquent  taxes  until 
after  a  certain  date,  a  sale  made  prior  to  such  date,  held  to  be  pre- 
mature and  void,  and  the  tax  deed  a  nullity ;  dUOt  that  the  defend- 
ant in  an  action  to  recover  possession  could  not  avail  himself  of 
the  statute  of  limitations  under  such  deed. 

Error  to  County  Court  of  Arapahoe  County, 

m 

The  case  is  stated  in  the  opinion. 

Mr.  J.  W.  Horner,  for  plaintiff  in  error. 


Messrs.  Stallcup  and  Luthe,  for  defendant  in  error. 
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Elhsrt,  C.  Ji.  This  was  an.  addon  brought  in  the 
•county  court  of  Arapahoe  county,  April  6,  1878,  by  the 
plaintiff  in  error  against  the  defendant  in  error  to  recover 
jyossession  of  lots  twenty-nine  and  thirty,  in  block  ninety, 
in  Stiles'  addition  to  the  city  of  Denver, 

The  plaintiff,  Gomer,  claimed  by  chain  of  title  from 
Stiles,  the  government  patentee. 

The  defendant  claimed  title  by  virtue  of  a  tax  sale 
April  17,  1871,  and  a  tax  deed  April  24, 1873,  to  one  Peter 
Meignus,  to  whom  defendant  traced  his  title  through 
45everal  grantors. 

He  also  interposed  a  plea  of  the  statute  of  limitations; 
that  the  plaintiff  failed  to  bring  his  action  for  the  recov- 
ery of  the  premises  within  five  years  after  the  date  of  the 
tax  sale  of  April  17,  1871.  The  court  below  held  the  tax 
deed  void  on  its  face,  but  gave  judgment  for  the  defend- 
ant on  his  plea  of  the  statute  of  limitations. 

The  power  of  an  officer  makdng  a  tax  sale  is  purely  stat- 
utory. A  statutory  power  must  be  exercised  according 
to  statutory  directions.  In  no  class  of  cases  has  this  rule 
been  more  strongly  insisted  upon  than  in  case  of  tax  sales. 
A  substantial,  and  in  many  cases  a  strict,  compliance  with 
the  provisions  of  the  law  preparatory  to  and  authorizing 
the  sale,  is  a  condition  of  the  power  and  essential  to  its 
rightful  exercise. 

Doubtless  certain  provisions  of  the  revenue  law  are 
merely  directory,  but  when  the  requisitions  prescribed 
are  intended  for  the  protection  of  the  citizen  and  to  pre- 
vent a  sacrifice  of  his  property,  such  as,  if  disregarded, 
would  injuriously  affect  his  rights,  they  are  to  be  treated 
as  mandatoiy.  They  must  be  followed  or  the  acts  done 
will  be  invalid. 

To  the  class  of  mandatory  provisions  belong  require- 
ments respecting  notice  and  time  land  place  of  sale. 
Every  notice  which  the  statute  provides  for  the  benefit 
and  protection  of  the  tax-payer  must  be  given  with  scru- 
pulous observance  of  all  its  requisites.     It  cannot  be  short- 
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ened  a  single  day,  and  if  required  to  be  given  within  a 
certain  time  or  in  any  prescribed  mode,  it  must  be  so 
given.  The  sale  must  be  made  at  the  very  time  and  place 
provided  by  law  for  that  purpose.  The  officer  has  no 
power  to  sell  at  any  other  time  or  place.  Cooley  on  Tax- 
ation, 215,  218,  323,  334,  338. 

In  the  case  at  bar  the  tax  deed  offered  in  evidence  by 
the  defendant  showed  that  the  sale  for  taxes  was  made 
by  the  officer  on  the  17th  day  of  April,  1871;  whereas, 
under  the  provisions  of  the  revenue  act,  the  sale  was  not 
authorized  until  after  the  20th  of  April. 

Section  2301  (General  Laws)  of  the  revenue  act  of  1870 
reads  as  follows: 

*^The  treasurer  shall,  before  the  20th  day  of  April  in 
each  year,  make  out  a  list  of  all  lands  and  town  lots  sub- 
ject to  sale,  describing  such  lands  and  town  lots  as  the 
same  are  described  on  the  tax  roll,  with  an  accompanying 
notice  stating  that  so  much  of  each  tract  of  land  or  town 
lot  described  in  said  list  as  may  be  necessary  for  that  pur- 
pose, will,  on  a  day  si)ecified  thereafter ^  and  the  next  suc- 
ceeding days,  be  sold,"  etc.,  etc. 

This  section  requires  the  treasurer  before  the  20th  of 
April  to  designate  a  day  thereafter  for  the  sale.  That 
the  dky  designated  for  the  sale  in  the  notice  would  be 
after  the  date  of  the  notice,  would  be  of  necessity,  and 
the  word  thereafter  would  have  no  force  or  meaning  if  it 
referred  to  the  date  of  the  notice.  It  only  serves  a  pur- 
pose as  it  expresses  an  intention  on  the  part  of  the  legis- 
lature to  fix  tax  sales  after  the  20th  of  April  of  each 
year. 

The  section  is  awkwardly  arranged,  but  the  construc- 
tion given  is  in  harmony  with  the  general  frame  of  rev- 
enue laws,  which  fix  a  date  when  taxes  become  due, 
another  date  when  they  become  delinquent  and  draw  in- 
terest, and  another  date  when  the  property  may  be 
advertised  and  sold.  Any  other  construction  would  leave 
it  discretionary  with  the  treasurer  to  advertise  the  1st  of 
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Januaiy  and  sell  in  February,  making  the  provision  most 
harsh  and  oppressive.  It  is  a  settled  rule  in  the  interpre- 
tation of  revenue  laws,  that  in  case  of  doubt  or  ambi- 
guity the  construction  must  be  in  favor  of  the  public. 
Cooley  on  Taxation,  201. 

The  officer  having  no  power  to  sell  until  after  the  20th 
of  April,  the  sale  on  the  17th  of  April  was  premature  and 
void.  The  tax  deed  bore  on  its  face  the  evidence  of  this 
non-compliance  with  a  substantial  requisition  of  the  law, 
and  was  a  nullity.    Blackwell  on  Taxation,  381. 

Under  this  state  of  the  case  the  court  below  held  the 
action  of  the  plaintiff  barred  by  the  limitation  fixed  by 
the  statute. 

Section  2335,  General  Laws,  upon  which  the  defendant 
bases  the  plea  of  the  statute  of  limitations,  provides 
*^  That  no  action  for  the  recovery  of  land  sold  for  taxes 
shall  lie,  unless  the  same  be  brought  within  five  years 
after  the  sale  thereof  for  taxes  as  aforesaid,  any  law  to 
the  contrary  notwithstanding,"  etc. 

It  is  difficult  to  see  how  the  statute  of  limitations  can 
avail  a  defendant  holding  a  void  deed.  There  was  noth- 
ing for  the  statute  to  operate  upon;  nothing  for  it  to  run 
in  favor  of  or  against;  nothing  to  set  it  in  motion.  The 
deed  was  void;  it  did  not  give  him  constructive  posses- 
sion nor  the  right  of  actual  possession. 

The  limitation  was  intended  to  apply  to  cases  where 
the  provisions  of  the  law  had  been  complied  with,  not  to 
void  proceedings  in  violation  of  the  law.  Moore  v.  Brown^ 
4  McLean,  211;  S.  C.  11  Howard,  414;  Lane  v.  Shepard- 
sorif  18  Wis.  59;  Skoat  v.  Walker j  6  Kan.  73;  Sapj)  v. 
Morfell,  8  Kan.  678;  Hubbard  v.  Johnson^  9  Kan.  632; 
Oeekie  v.  Kirby  Carpenter  Co.y  Eeporter,  vol.  9,  37,  U. 
S.  Circuit  Court  Wisconsin. 

It  has  been  held  that  the  statute  would  run  in  such  a 
case  where  the  tax  purchaser  in  good  faith  took  actual 
possession  of  the  premises  sold.  However  this  may  be, 
it  does  not  aid  the  defendant,  as  he  did  not  take  actual 
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possession  until  September  80,  1875.  Kittie  Green  is  the 
only  one  of  the  defendant's  grantors  who  appears  to  have 
had  actual  possession,  but  her  possession  was  not  until 
March,  1875.  Up  to  this  date  the  title  of  Gomer  drew  to 
it  the  constructive  possession,  and  before  this  date,  if  at 
all,  the  statute  would  not  commence  to  run. 

We  think  the  court  erred  in  holding  the  statute  a  bar. 

The  other  assignments  need  not  be  considered. 

Judgment  reversed  and  cause  remanded. 

Reversed. 
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Prue  bt  al.  v.  Houghton  et  al. 

1.  That  courts  of  equity   have  jurisdiction   to   decree   specific  per- 

formance of  agreements,  whether  relating  to  real  or  pereonal 
property,  is  well  settled ;  the  authority  does  not  depend  upon  any 
distinction  between  real  and  personal  estate,  but  the  ground  of  tbe 
jurisdiction  is  that  the  party  seeking  equitable  relief  cannot  be 
fully  compensated  by  an  award  of  damages  at  law. 

2,  A  court  of  equity  may  enforce  an  agreement  to  transfer  and  deliver 

shares  of  stock  in  a  mining  company  where  the  shares  are  limited, 
having  no  fixed  or  marketable  value,  are  not  quoted  in  the  com- 
mercial reports,  nor  selling  upon  the  stock  boards. 

8.  By  answering  to  a  complaint  in  an  equitable  action*  instead  of  de- 
murring, and  by  voluntarily  going  into  a  hearing  upon  the  merits, 
and  failing  to  raise  the  question  of  jurisdiction  at  any  stage  of  the 
trial,  the  defendant  will  be  held  to  have  waived  all  objections  to 
the  nature  of  the  relief  sought  and  decreed. 

4.  Where  a  cause  is  being  tried  in  a  court  having  jurisdiction  of  the 
subject  matter,  and  competent  to  administer  either  legal  or  equita- 
ble relief,  an  objection  to  the  jurisdiction  of  the  court  may  not  be 
raised  for  the  first  time  in  this  court  on  appeal  or  writ  of  error. 

6.  The  general  rule  requires  mutuality  of  obligation  as  well  as  mutu- 
ality of  remedy  to  authorize  a  specific  performance,  but  a  -condi- 
tional or  unilateral  contract  may  come  within  the  exceptions  to 
the  rule ;  upon  the  performance  of  the  condition  by  the  promisoir, 
the  contract  may  become  mutual,  and  a  dcoree  cannot  then  he* 
prevented  by  setting  up  the  original  lack  of  mutuality. 

Error  to  District  Court  of  Arapahoe  County. 
The  facts  are  sufficiently  stated  in  the  opinion. 
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Messrs.  Wells,  Smith  and  Macon,  for  plaintiffs  in 
error. 

Messrs.  Markham,  Patterson  and  Thokas,  for  de- 
fendants in  error. 

Beck,  C.  J.  This  was  a  proceeding  to  enforce  an  agree- 
ment to  transfer  and  deliver  a  number  of  shares  of  stock 
in  the  Sacramento  Mining  Company.  The  plaintiffs 
Jbelow,  Houghton  and  Curley,  obtained  a  decree  for  the 
deUvery  of  the  shares  of  stock  sued  for,  and  to  reverse 
this  decree  the  defendants  have  sued  out  this  writ  of 
error. 

The  first  proposition  laid  down  by  counsel  for  plaintiffs 
in  error  is,  that  a  court  of  equity  will  not  specifically  en- 
force a  contract  relating  to  personal  property. 

That  courts  of  equity  have  jurisdiction  to  decree  the 
specific  performance  of  agreements,  whether  relating  to 
real  or  personal  property,  is  well  settled.  It  is  true  that 
special  circumstances  must  exist,  entitling  a  party  to  an 
equitable  remedy,  in  order  to  authorize  the  exercise  of  the 
jurisdiction,  but  the  authorities  agree  that  its  exercise 
does  not  depend  upon  any  distinction  between  real  and 
personal  estate.  The  ground  of  the  jurisdiction  when 
assumed  is,  that  the  party  seeking  equitable  relief  cannot 
be  fully  compensated  by  an  award  of  damages  at  law. 
When,  therefore,  an  award  of  damages  would  not  put  the 
plaintiff  in  a  situation  as  beneficial  as  if  the  agreement 
were  specifically  performed,  or  where  compensation  in 
damages  would  fall  short  of  the  redress  to  which  he  is 
entitled,  a  specific  performance  may  be  decreed.  The 
exercise  of  the  jurisdiction  depends  upon  the  fundamen- 
tal rule  of  equity  jurisprudence,  that  there  is  not  a  plain, 
adequate  and  complete  remedy  at  law.  1  Story's  Eq.  Jur. 
§§  716,  717,  724,  note  2;  Fry  on  Spec.  Perf.  p.  47,  §  10,  note 
7;  Pomeroy  on  Spec.  Perf.  §§  7,  8,  ch.  1. 

One  of  the  principal  objections  urged  against  the  decree 
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is,  that  the  subject  matter  of  ihe  action  being  stock  in  a 
corporation,  there  was  an  adequate  remedy  at  law. 

In  the  discussion  of  this  objection,  counsel  for  plaintiffs 
in  error  insist  that  equity  will  not  enforce  a  contract  for 
the  transfer  of  ordinary  mining  stocks. 

We  find  the  authorities  somewhat  conflicting  upon 
questions  of  this  character.  They  are  uniform  on  the 
proposition  that  a  covenant  for  the  delivery  of  govern- 
ment stocks  and  other  public  securities  will  not  be  en- 
forced in  equity.  Boss  v.  The  Union  Pacific  Eailway 
Co.  1  Woolworth,  26;  Pomeroy  5n  Spec.  Perf.  §  17. 

The  reasons  assigned  for  the  •  rule  respecting  public 
stocks  are  jthat  these  stocks  are  always  for  sale,  their 
prices  are  known,  and  the  damages  awarded  at  law  will 
enable  the  injured  party  to  make  himself  whole  by  pur- 
chasing in  the  market. 

The  English  authorities  decline  to  extend  the  rule  to 
contracts  for  the  delivery  of  the  stocks  of  railways  and 
other  companies,  and  the  English  courts  decree  specific 
performance  of  such  contracts,  upon  the  ground  that 
such  shares  or  stocks  are  of  uncertain  value,  and  not  al- 
ways readily  obtainable  in  the  market.  1  Story's  Eq. 
Jut.  §  724a. 

The  rulings  of  the  courts  of  this  country  have  not  been 
uniform  upon  these  questions,  some  of  them  following 
the  English  rule;  others,  recognizing  the  fact  that  the 
reasons  for  that  rule  do  not  apply  with  equal  force  in 
this  country,  have  adhered  to  the  rules  applicable  to  equi- 
table remedies  in  other  cases. 

In  Boss  V.  The  Union  Pacific  Bailway  Company^ 
supra,  Mr.  Justice  Miller  assigns  strong  reasons  why  a 
contract  to  transfer  certain  shares  of  that  railway  com- 
pany should  not  be  specifically  enforced. 

He  says:  "I  see  no  sound  reason  for  any  distinction 
between  them  and  government  stocks.  They  belong 
to  a  class  of  securities  which  are  generally  called  stocks; 
they  are  the  subject  of  every  day  sale  in  the  market,  and 
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the  rates  at  which  they  are  selling  are  quoted  in  the  pub- 
lic commercial  reports,  so  that  their  value  is  as  readily 
and  cei'taiiily  ascei*tained  as  that  of  goTernment  stocks. 
No  especial  value  attaches  to  one  share  over  another,  axiA 
the  money  which  will  pay  for  one  wiU  as  readily  purchase 
dKiother.  The  damages,  then^  for  failure  to  deliver  such 
shares  may  be  awarded  at  law  and  be  an  adequate  com- 
pensation for  the  injury  sustained." 

Tbl^se  views  appear  to  be  sustained  by  the  weight  of 
authority,  and  upon  prmdple  seem  equally  applicable  to 
l&e  shares  or  stoeksof  all  cwporationB  ooneeming  which 
the  same  facts  therein  recited  eicistL  See  Pomeroy  oof 
Spec.  Perf .  §•  10,  and  cases  citedv 

Does  the  caae  at  bar  come  within  tM»  rule?  Do  thesa 
same  facts  exist  in*  respect  to  the  shares  of  stock  of  this 
mining  company  ? 

We  leaam  from  the  reccnrd  that  the  entiofe  stock  consists* 
of  ten  thousand  shares  of  $10  per  share,  and  that  up  ta* 
the  time  of  the  purchase  by  pkintiffs  in  error  of  the 
seven  thousand  tlu'ee  hundred  and  thirty-threo  shaores,  m^ 
sales  had  been  mada  The  five  original  trustees  held  and 
owned  up  to  that  date  two  thousand  sfaaces  each,  which 
comprised  the  ^itire  stock. 

What  were  the  values  of  these  shares?  Plaintiffs  al- 
legie  in  tiieir  Wi  that  the  shares  bought  were  reasonably 
worth  $20  per  share.  The  price  paid  was  $7.50  per  share, 
and  a  portion  of  the  defendants  say  that  was  an  adequate 
and  fair  price,  while  the  defendant  who  negotiated  the 
purchase  avers  in  his  separate  answer  that  whether  the 
shares  are  w^th  $20  per  share  is  unknown  to  both 
parties. 

It  is  fair  to  assume,  then,  that  up  to  the  time  that  these 
proceedings  were  instituted,  the  number  of  shares  was 
Iknited;  that  these  shares  had  no  fixed  or  marketable 
value;  that  they  were  not  selling  upon  the  stock  boards, 
and  they  were  not  quoted  in  the  commercial  reports. 
Certainly,  then,  their  value  could  not  have  been   ^*as 
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readily  and  certainly  asceHained  as  that  of  government 
stocks." 

It  is  very  apparent  that  there  is  a  wide  distinction  be- 
tween  the  shares  of  stock  of  such  a  mining  company  and 
public  stocks,  government  securities,  or  the  stock  of  cor- 
porations which  have  been  placed  for  sale  upon  stock 
boards,  and  are  the  subject  of  every  day  sale  in  the  finan- 
cial markets  of  the  country. 

This  case  comes  within  the  principle  decided  in  lYeas- 
urer  v.  Commercial  Mining  Co.  23  Cal.  391.  Here,  as  in 
California,  we  have  numerous  mining  corporations.  It 
may  likewise  be  said  as  to  many  of  them,  that  their  busi- 
ness  and  mining  operations  are  in  a  peculiar  condition; 
their  stock  is  of  uncertain  value,  and  difficult  to  substan- 
tiate by  competent  testimony;  yet  it  may  have  a  peculiar 
value  to  those  acquainted  with  their  affairs.  The  ri^ 
also  of  the  personal  responsibility  of  individuals  and  cor- 
porations is  equally  great. 

In  the  present  instance  most  of  the  defendants  helow 
are  non-residents  of  the  state,  and  their  answers  to  the 
charge  in  the  biU  that  they  have  no  property  or  effects 
within  the  jurisdiction  ot  the  court,  or  in  the  state,  out 
of  which  a  money  judgment  could  be  made,  are  neither 
clear  nor  satisfactory. 

This  charge  is  only  denied  in  the  answers  as  to  the  de- 
fendants Hubbell  and  Vestal.  Hubbell  says  that  he  and 
Vestal  "are  possessed  of  and  entitled  to  real  property 
vrithin  the  stat,e  of  the  value  of  $10,000  or  thereabouts." 

Vestal  does  not  answer  at  all,  while  Brown,  assuming 
to  know  more  about  the  financial  affairs  of  these  two 
men  than  they  do  themselves,  answers  that  they  are  each 
possessed  of  property  within  the  state  of  the  value  of 
$10,000. 

According  to  Hubbell's  estimate  (aside  from  the  am- 
biguity of  the  language  employed  descriptive  of  their 
title),  the  value  of  the  real  property  referred  to  as  owned 
by  himself  and  Vestal  would  fall  far  short  of  satisfying 
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the  plaintiiFs  claim,  placing  the  shares  of  stock  at  the 
lowest  estimate. 

We  do  not  think  the  remedy  at  law  under  such  circum- 
stances would  be  either  certain,  adequate  or  complete. 

Another  answer  to  the  objection  to  the  jurisdiction  is, 
that  the  record  does  not  show  that  the  objection  was  made 
in  the  district  court. 

It  cannot  be  said  that  the  subject  matter  of  the  action 
is  outside  the  pale  of  equity  jurisdiction.  By  answering, 
therefore,  to  the  complaint,  instead  of  demurring  thereto^ 
and  by  voluntarily  going  into  a  hearing  upon  the  merits 
and  failing  to  raise  the  question  of  jurisdiction  at  any 
stage  of  the  trial,  the  defendants  have  waived  all  objec- 
tions to  the  nature  of  the  reUef  sought  and  decreed.  The 
court  being  competent  to  grant  relief,  and  having  juris- 
diction of  the  subject  matter,  it  was  its  duty  to  entertain 
the  cause,  and  to  render  a  decree  in  accordance  with  its 
findings.  Derry  v.  Ross,  5  CJol.  295;  Cutting  v.  Dana, 
10  C.  E.  Green,  272-3;  Clark  v.  Flint,  22  Pick.  231. 

The  point  made  by  counsel,  that  under  section  56  of 
our  Code  of  Civil  Procedure,  which  provides  that  the 
question  of  jurisdiction  may  be  raised  at  any  time,  such 
objection  in  the  present  case  may  be  raised  for  the  first 
time  upon  appeal  or  writ  of  error,  is  not  only  unreason- 
able but  is  defeated  by  the  authority  cited  in  its  support 
(note  to  section  434,  Harston's  Pr.).  The  conclusion  there 
arrived  at  is,  that  where  the  objection,  if  true,  would  only 
defeat  the  present  right  to  I'ecover,  it  must  be  made  in 
the  court  of  original  jurisdiction. 

It  could  not  have  been  the  intention  of  the  f ramers  of 
the  code,  that  where  a  case  is  being  tried  in  a  court  hav- 
ing jurisdiction  of  the  subject  matter  of  the  action,  and 
competent  to  administer  either  equitable  or  legal  relief, 
as  the  case  may  warrant,  an  objection  of  this  nature  may 
be  silently  reserved  and  afterwards  raised  for  the  first 
time  in  the  appellate  court,  whereas,  if  seasonably  made 
at  the  hearing,  might  have  saved  the  labor  and  expense 
incident  to  a  new  trial. 
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Another  reason  assigned  why  this  contract  should  not 
be  specifically  enforced  is  want  of  mutuality. 

Counsel  lay  down  and  insist  upon  the  broad  proposi- 
tion that  **  courts  of  equity  will  never  interfere  to  enforce 
a  contract  at  the  instance  of  one  of  the  parties  which 
could  not  be  enforced  in  equity  at  the  instance  of  the 
other." 

While  the  general  rule  requu^  mutuality  of  obligaticm, 
as  well  as  mutuality  of  remedy,  to  authorize  a  specific 
pevformance,  yet  the  doctrine  is  greatly  narrowed  by 
mMBMVoaa  exceptions  and  limitati(Mis  found  in  the  deddad 


Mr.  Pomeroy,  whose  work  on  tiie  subject  is  cited  moA 
frequently  by  cooasel  for  plaintiff  in  error,  in  qieaking 
of  this  rule  says:  '^I  think  it  very  clear  the  rule  was  ap- 
plied with  much  more  strictneas  and  severity  in  the  (ddsff 
than  in  the  later  deciuons;  indeed  the  rule,  so  £ar  as  it  re- 
Iflites  to  the  mutuality  of  the  remedy  alone,  is  evidently 
based  upon  no  principles  of  abstract  right  and  jostice^ 
bat  at  most  upon  notions  of  expediency;  and  the  argu- 
ments  in  its  support  are  often  mere  repetitions  of  time* 
honored  verbal  formulas,  which  when  dearly  analyzed 
are  found  to  have  little  or  no  real  torce  and  meanix^." 
Pomeroy  on  Spea  Perf.  sec.  169,  note  1. 

The  dass  of  contracts  to  which  the  contract  in  this 
case  belongs  is  dted  in  the  authorities  as  an  exc^>tion  to 
tbe  general  rule.  It  is  styled  a  conditional  or  unilateral 
contract.  The  promisor  binds  himself  to  execute  the 
agreement  on  his  part  upon  happening  of  the  condition, 
or  upon  performance  within  a  stated  period  of  time  by 
the  other  party,  of  certain  acts  or  considerations.  Up  to 
the  time  of  such  performance,  these  undertakings  usually 
lack  the  elements  of  bindii^;  contracts.  The  promisee  in 
many  instances  not  being  bound  at  all,  the  promisor  is 
at  liberty  to  revoke  the  promise  on  his  part  at  any  time 
before  acceptance  or  performance.  Upon  performance 
of  the  condition,  however,  the  contract  is  said  to  become 
absolute  and  mutual  in  its  obligations.    A  decree  cannot 
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then  be  prevented  by  setting  up  the  original  lack  of  mu- 
tuality. Fry  on  Spec.  Perf.  §  599,  and  note  5;  Pomeroy 
on  Spec.  Perf.  §§  108,  169,  and  notes;  Gordon  et  al.  v. 
Darnell,  5  Col.  302;  Laning  v.  Cole,  3  Green's  Ch.  229; 
Cutting  v.  Dana,  10  C.  E.  Green,  265. 

In  the  comprehensive  language  of  Mr.  Justice  Lawrence 
in  Perkins  v.  Hadsell^  50  111.  216,  "the  mutuality  and 
the  consideration  consist  in  having  actually  done,  upon 
the  promise  of  the  other  party,  what  he  required  to  have 
done;  and  it  is  immaterial  that  it  was  done  without  hav- 
ing entered  into  a  previous  undertaking  to  do  it." 

It  is  unnecessary  for  us  to  review  the  case  upon  the 
evidence.  In  our  judgment,  upon  examination  of  the 
evidence,  it  supports  the  decree. 

The  charges  that  false  and  fraudulent  representations 
were  made  by  Houghton  to  the  defendants,  concerning 
his  option  upon  the  stock,  are  not  supported;  in  fact  they 
are  disproved  alike  by  the  testimony  of  both  parties. 
Brown,  who  represented  the  defendants  in  the  negotia- 
tions, was  taken  by  Houghton  to  the  owners  of  the  shares, 
and  introduced  to  them  pending  the  negotiations.  He 
testifies  himself,  that  he  was  for  several  days  in  their  im- 
mediate vicinity,  where  he  had  opportunity  during  the 
whole  time  of  the  negotiations  to  inquire  of  them  concern- 
ing this  option.  He  failed  to  do  so,  but  availed  himself 
and  his  co-defendants  of  the  services  of  the  plaintiffs  until 
after  the  completion  of  the  purchase. 

Now  they  seek  by  this  puerDe  charge  to  avoid  payment 
of  the  stipulated  consideration. 

The  fact  that  the  amount  of  the  consideration  agreed 
upon  seems  to  be  disproportioned  to  the  services  rwi- 
dered  cannot  now  avail.  TBie  contract  was  deliberately 
and  voluntarily  made  by  parties  competent  to  contract,  and 
its  terms  and  conditions  were  fully  understood  by  the  de- 
fendants, as  is  shown  by  the  testimony  and  exhibits. 
The  decree  is  affirmed. 

Affirmed. 
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6  8»|     Denver  Brick  Manxtfacturing  Co.  v.  McAllister. 

18    386 

-1  ^^  The  amount  fixed  as  the  statutory  limitation  of  the  jurisdiction  most 
3«  M7|  be  taken  to  mean  the  amount  due  the  plaintiff>  or  the  value  or 
amount  of  his  claim,  or  the  value  of  the  property  sought  to  be  re- 
covered at  the  time  of  bringing  the  action ;  and  in  an  action  for  the 
recovery  of  money,  where  the  principal  sum  draws  interest,  if  the 
amount  due  at  the  time  of  the  commencement  of  the  action,  includ- 
ing interest,  does  not  exceed  $2,000,  the  county  court,  under  the 
constitution  and  statutes  of  Colorado,  has  jurisdiction,  and  the  ac- 
cumulation of  interest  pendente  lite  will  not  oust  such  jurisdiction. 

Error  to  County  Court  of  Arapahoe  County, 

Mr.  Enos  Miles,  for  defendant  in  error. 

On  petition  for  rehearing  the  foUowing  opinion  was 
delivered  by 

Stone,  J.  The  petition  for  rehearing  in  this  case,  which 
is  filed  proformay  for  the  purpose  of  bringing  up  a  juris- 
dictional question  raised. in  the  court  below  since  we  de- 
livered our  opinion  in  the  case,  recites  in  substance  that 
the  amount  now  due  the  defendant  in  error,  and  for  which 
judgment  is  directed  by  this  court  to  be  entered  by  the 
county  court,  is  greatly  in  excess  of  the  sum  of  $2,000, 
arising  from  the  accumulation  of  interest  since  the  rendi- 
tion of  the  original  judgment  in  that  court;  and  the  peti- 
tioner asks  that  we  now  determine  the  question  whether, 
imder  the  constitutional  Umitation  of  the  jurisdiction  of 
county  courts  as  to  amount,  such  court  has  authority  to 
enter  judgment  for  a  sum  in  excess  of  $2,000. 

The  constitutional  provision  referred  to  is  contained  in 
sec.  23  of  art.  VI  of  the  constitution,  and  is  as  follows: 

"  County  courts  shaU  be  courts  of  record,  and  shall  have 
original  jurisdiction  in  all  matters  of  probate,  settlement 
of  estates  of  deceased  persons,  appointment  of  guardians, 
conservators  and  administrators,  and  settlement  of  their 
accounts,  and  such  other  civil  and  criminal  jmisdiction  as 
may  be  conferred  by  law:  provided^  such  courts  shall  not 
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have  jurisdiction  in  any  case  where  the  debt,  damage  or 
claim  or  value  of  property  involved  shaU  exceed  $2,000, 
^except  in  cases  relating  to  the  estates  of  deceased  persons." 

The  same  language  is  employed  in  the  act  of  the  gen- 
eral assembly  defining  the  jurisdiction  and  establishing 
the  practice  of  county  courts  of  the  state  under  the  con- 
atitution.     Sec.  671,  General  Laws. 

Most  of  the  authorities  I  have  been  able  to  find  upon 
questions  touching  jurisdiction  of  courts  limited  as  to 
amount,  agree  that,  upon  language  like  that  of  our  stat- 
ute, the  amount  controlling  the  jurisdiction  is  the  sum 
due,  or  claimed  to  be  due,  and  for  which  judgment  is 
sought  and  demanded  by  the  plaiiitifi^,  or  the  value  of  the 
thing  or  matter  in  controversy  at  the  time  of  the  com- 
mencement of  the  suit.  But  few  decisions,  however,  are 
in  point  upon  the  precise  question  raised  here,  for  the 
reason  that,  in  nearly  all  of  the  cases  examined,  the  lan- 
guage of  the  statute  as  to  actions  for  the  recovery  of 
money  is  expressed  to  be  for  "  the  principal  sum  due," 
or  for  the  sum  due,  ''  exclusive  of  interest  and  costs," 
while  the  omission  of  such  qualifying  words  in  our  stat- 
ute gives  rise  to  the  question  before  us. 

Since  the  question  is  one  of  construction  of  the  statute 
defining  the  jurisdiction,  we  think  that  construction 
should  be  adopted  as  the  most  reasonable  which  produces 
the  least  uncertainty  in  litigation,  and  the  least  inconven- 
ience and  expense  to  litigants.  Such  a  result  could  not  fol- 
low if  a  court,  guided  by  the  sum  claimed  by  the  plaintiff, 
and  having  thereupon  rightfully  assumed  jurisdiction,  and 
proceeded  to  a  hearing,  could  be  ousted  of  that  jurisdic- 
tion upon  the  sole  ground  that  the  accretion  of  interest, 
or  the  increase  in  value  of  the  property  in  controversy 
pending  the  suit,  had  increased  such  sum  or  value  to  an 
amount,  at  the  tims  of  the  rendition  of  the  judgment,  in 
excess  of  the  sum  specified  in  the  statute.  When  he 
brings  his  action,  it  is  impossible  for  the  suitor,  or  for  the 
court,  to  foretell  the  date  of  its  determination  and  judg- 


328  Denykr  B.  M.  Co.  v.  McAllister.     [Dec.  T., 

ment.  A  jurisdiction  which  depended  upon  a  sum  found 
due  at  the  end  of  pix)tracted  litigation,  and  which,  before 
that  time,  could  not  be  said  to  lawfully  attach,  would  be 
a  very  uncertain  jurisdiction. 

And  to  say  that  a  court,  which  should  take  jurisdiction 
of  a  cause  wherein  the  amount  claimed  was,  at  the  com- 
mencement of  the  suit,  clearly  within  the  statutory 
limitation,  could  afterwards,  by  the  mere  accumulation 
of  interest  pendente  lite,  be  ousted  of  that  jurisdiction 
when  it  came  to  render  judgment,  and  the  suitcw  be  either 
compelled  to  take  a  judgment  upon  penalty  of  remitting 
a  part  of  his  just  recovery,  if  this  might  be  done  in  the 
case  of  a  money  demand,  or  be  turned  out  of  court  at 
this  stage  of  the  proceedings  to  seek  another  forum, 
would  be  ^^  a  most  lame  and  impotent  conclusion." 

There  is  some  conflict  of  decisions  as  to  what  should  be 
tilie  proper  test  of  jurisdiction  when  Umited  in  amount; 
whether  it  should  be  the  amount  demanded  by  the 
plaintiff  in  bringing  his  action  or  the  amount  found  due 
upon  hearing;  but,  as  already  remarked,  many  of  these 
decisions  are  placed  upon  the  particular  wordii^  of 
statutes. 

In  the  case  of  Oregg  v.  Woodeuy  7  Ind.  499,  in  deter- 
mining  a  similar  question  arising  in  a  suit  before  a  jus- 
tice of  the  peace,  the  supreme  court  say: 

^^PreviouB  to  the  revision  of  1852  the  statute  gave 
juiisdicticm,  if  the  demand,  exclusive  of  interest,  did  not 
exceed  $100.  In  the  present  code  the  words  '  exclusive 
of  interest'  are  omitted,  and  we  cannot  supply  them 
without  a  d^arture  from  the  plain  letter  of  the  statute. 
It  is  suggested  in  argument  that  int^:^est  may  accumulate 
after  the  commencement  of  a  suit  so  as  to  oust  the  juris- 
diction of  the  justice  if  this  view  prevails.  If  such  wene 
the  case  it  would  not  change  the  language;  but  we  think 
it  is  not.  The  statute  refers  to  the  amount  claimed  ^i^ 
the  time  the  action  is  commenced.  Jurisdiction  having 
onoe  attached,  it  will  not  be  defeated  by  a  continuanne 
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of  the  cause,  and  the  acoumulatioas  of  interest  pending 
the  suit  may  be  recovered/' 

To  the  same  effect  is  the  ruling  in  the  case  of  Dowling 
V.  Stewart^  3  Scam.  194,  and  followed  in  the  case  of 
Welch  V.  Karstens,  60  111.  118. 

In  the  case  of  Scott  v.  Russeli,  8  Mo.  407,  where,  on  ap- 
peal to  the  district  court  in  a  suit  before  a  justice  of  the 
peace  for  the  recovery  of  a  hoi'se,  the  value  of  the  horse, 
at  the  time  of  the  trial  on  appeal,  was  proved  to  be 
greater  than  the  amount  of  the  justice's  jurisdiction,  it 
was  held  that  the  value  of  the  property  at  the  time  of 
the  trial  before  the  justice  was  the  test  of  the  jurisdic- 
tion, and  that  a  subsequent  increase  in  value  would  not 
oust  the  jurisdiction.  The  same  principle  is  also  laid  down 
in  the  case  of  Sweeny  v.  Lowsy  6  B.  Monroe,  314. 

Jurisdiction  is  defined  to  be  the  power  to  hear  and  de- 
termine. When,  therefore,  the  jurisdiction  is  clearly  ac- 
quired at  the  commencement  of  the  action,  it  would  seem 
to  follow  logically  that  the  power  to  hear  and  determine 
the  matter  in  controversy  carries  with  it  the  implied 
power  to  render  judgment  for  the  amount  found,  by  sucb 
hearing  and  determination,  to  be  due  at  the  time  of  the 
rendition  of  judgment,  although  that  amount  be  then  in 
excess  of  the  amount  specified  in  the  statutory  limitation 
under  which  the  jurisdiction  attached. 

The  jurisdiction  of  m  court  to  render  judgment  in  a 
cause  is  coextensive  with  its  authority  to  inquiry  into  the 
facts.    Feusier  v.  Lammon,  6  Nev.  214. 

In  the  case  at  bar,  the  court  had*  unquestionable  juris- 
diction as  to  the  amount  claimed  by  the  plaintiff  when 
the  action  was  brought.  In  fact,  the  original  judgment 
was  not  in  excess  of  $2, 000,  and  the  present  excess  comes 
from  accrued  interest  since  the  rendition  of  that  judg- 
ment, and  pending  the  appeal  to  this  court. 

For  the  reasons  above  expressed,  and  supported  by  the 
authorities  cited,  we  conclude  that  the  amount  specified 
as  the  statutory  Mmitstion  of  the  jurisdiction  in  question 
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must  be  taken  to  mean  the  amount  due  the  plaintiff,  or 
the  value  or  amount  of  his  claim,  or  the  value  of  the 
property  sought  to  be  recovered  at  the  time  of  bringing 
the  action.  Inhabitants,  etc.  v.  Weir,  9  Ind.  224;  Barber 
V.  Kennedy,  18  Minn.  226;  Stone  v.  Murphy,  2  Iowa,  237; 
Klein  v.  Allenback,  6  Nev.  159;  Sherman  v.  Clark,  3  Mc- 
Lean, 91.  And  in  an  action  for  a  money  recovery,  where 
the  principal  sum  draws  interest,  if  the  amount  due  at 
the  time  of  the  commencement  of  the  suit,  including 
principal  and  interest,  does  not  exceed  $2,000,  the  county 
court  has  jurisdiction,  and  the  accumulation  of  interest 
during  the  pendency  of  the  suit  will  not  oust  such  juris- 
diction. 

The  court  below  having  authority  to  render  judgment, 
as  heretofore  directed  by  this  court,  there  is  no  ground  for 
a  rehearing,  and  the  petition  is  therefore  dismissed. 

•  Dismissed. 


The  Denver,  South  Park  &  Pacific   R,  R.  Co.  v. 

James  Reed. 

IVhere  the  judgment  of  the  court  below  is  unsupported  by  eYidenoe  it 
will  be  reversed. 

Appeal  from  County  Court  of  Chaffee  County. 
The  facts  are  stated  in  the  opinion. 
Mr.  H.  0.  Dillon,  for  appellant. 
Messrs.  B.  M.  and  C.  J.  Hughes,  for  appellee. 

Stone,  J.  Appellee  sued  to  recover  for  work  done  in 
grading  a  portion  of  the  road  of  the  appellant  railroad 
company. 

At  the  trial,  which  was  had  to  the  court  without  the 
intervention  of  a  jury,  Eeed,  the  appellee,  testified  that  he 
■did  work  in  clearing  and  grading  a  portion  of  the  road  of 
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appellant  under  a  subcontract  with  one  Vangorder,  who 
had  a  contract  with  the  railroad  company;  that  his  (ap- 
pellee's) work  amounted  to  something  over  $200;  that  he 
was  paid  by  L.  H.  Eicholtz  the  sum  of  $108. 30  upon  the 
engineer's  estimate  of  said  work,  leaving  a  balance  due 
of  $96,  for  which  this  suit  was  brought,  and  that  Mr. 
Eicholtz  verbally  promised  him  that  he  would  pay  the 
balance;  that  no  memorandum  of  such  promise  was  made 
in  writing;  that  the  appellant  company  was  not  a  party 
to  the  contract  between  appellee  and  Vangorder  for  the 
work  done,  and  that  no  lien  was  filed  therefor  on  the 
property  of  the  company. 

J.  J.  Shaffer  testified  that  he  was  superintendent  for 
Tangorder,  and  that  he  made  the  contract  with  appellee 
for  Vangorder;  that  Col.  Eicholtz  paid  other  men  who 
worked  under  Vangorder's  contract;  that  Vangorder 
-stopped  work,  and  his  contract  was  taken  off  his  hands 
"by  the  railroad  company;  that  the  work  of  appellee  was 
done  before  Vangorder  quit  his  contract;  that  Eicholtz 
paid  the  laborers  upon  Vangorder's  pay-roll;  that  the 
money  paid  was  charged  to  Vangorder;  that  the  amount 
paid  each  man  was  marked  paid  on  Vangorder's  books, 
and  that  Col.  Eicholtz  took  Vangorder's  receipt  for  the 
money  so  paid  in  favor  of  the  railroad  company. 

0.  F.  Dunsbar  testified  that  he  was  Vangorder's  clerk 
and  bookkeeper,  and  that  Vangorder  gave  Mis  receipt  to 
Eicholtz  in  favor  of  the  appellant  company  for  the  $108.30 
paid  to  appellee. 

Col.  L.  H.  Eicholtz  testified  that  at  the  time  he  paid 
the  money  to  appellee  he  held  no  ofiice  whatever  in  the 
railroad  company,  but  was  president  of  a  construction 
company,  which  was  the  principal  contractor  for  the 
building  of  the  appellant's  road;  that  at  the  time  of  tak- 
ing the  contract  off  the  hands  of  Vangorder,  a  settle- 
meiit  was  had,  and  it  was  supposed  a  sum  amounting  to 
between  five  and  six  thousand  dollars  was  due  to  Van- 
gorder; that  the  company  desired  that  the  laborers  and 
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material  men  should  be  paid  as  far  as  this  money  would  go; 
that  witness  was  sent  by  the  company  to  settle  with  Van- 
gorder;  that  Vangorder  agreed  that  the  men  should  be 
paid  as  proposed,  gave  witness  his  pay-roll,  directing  him 
to  pay  the  money,  and  gave  his  receipt  for  the  amount; 
that  appellee's  share  of  that  money  was  $108.30,  which 
was  paid  him;  that  it  was  afterwards  ascertained  that  by 
these  payments  Vangorder  was  in  fact  overpaid  $3,500; 
that  appellee  had  no  contract  with  appellant,  and  that 
the  latter  was  not  a  party  to  the  contract  between  appel- 
lee and  Vangorder;  that  the  money  was  paid  at  the  re- 
quest of  Vangorder;  that  the  receipt  witness  took  therefor 
stated  that  Vangorder  had  received  of  the  railroad  com- 
pany $108.30,  paid  to  James  Reed,  and  witness  entered 
in  his  memorandum  book:  "  Paid  James  Reed  $108.30,  on. 
account  of  Vangorder,"  and  indorsed  the  amount  paid 
on  the  engineer's  estimate.  Witness  Eicholtz  further 
swears  positively  that  he  never  at  any  time  made  any 
promise  whatever  to  pay  appellee  the  balance  in  any 
way;  that  he  had  no  authority  from  the  appellant  com- 
pany to  settle  the  claims  of  any  of  the  subcontractors, 
material  men  or  laborers,  but  was  merely  instructed  to 
see  that  the  money,  supposed  then  to  be  due  Vangorder, 
should  be  paid  to  these  men  as  far  as  the  same  would  go. 

This  was  all  the  material  testimony  in  the  case. 

The  court«thereupon  renderedjudgment  in  favor  of  ap- 
pellee for  $96,  the  amount  sued  for. 

Error  is  assigned  upon  the  refusal  of  the  court  to  grant 
a  nonsuit,  the  refusal  to  grant  a  new  trial,  and  in  render- 
ing judgment  for  appeUee. 

We  need  only  consider  the  error  predicated  on  the  judg- 
ment. 

From  the  evidence  it  is  clearly  apparent  that  there  was 
no  contract  between  the  parties  to  the  suit  upon  which 
to  base  the  action.  Nor  could  the  action  rest  upon  the 
promise  alleged  to  have  been  made  by  the  witness  Eich- 
oltz.   There  was  no  evidence  of  such  promise  except  the 
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testimony  of  the  appellee,  a«d  this  was  denied  positively 
in  toto  by  Mr.  Eicholtz,  who  also  as  unequivocally  denies 
that  he  had  any  authority  to  make  such  a  promise  on  be- 
half of  appellant  or  even  to  settle  with  the  appellee. 

There  being  no  evidence  of  liability  on  the  part  of  the 
railroad  company  to  the  appellee,  there  was  no  cause  of 
action  against  it,  and  no  ground  for  the  judgment  to 

stand  upon.    Judgment 

Beveraed. 


The  Denver,  South  Park  &  Pacific  Bailroad  Com- 
pany V.  Roberts. 

1«  B  i»  tiie.  priyikge  of  a  defendant  in  jostioeB'  ooarts  to  h»re  the  pro^ 
ceedings  brought  in  the  township  in  which  he  resides,  or  in  whioh 
the  canse  of  action  accrued ;  but  this  may  be  waived.  Appearing  in 
the  justice's  court,  and  in  the  county  court  on  appeal,  is  a  waiver  of 
tiiis  privilege,  provided  the  justice  had  jtmsdiction  of  19ie  subject 
matter  of  the  aotioit 

J3.  Ab  railway  oompaniee  have  made  theiv  ahfeoks  evidence  in  regard  to 
the  delivery  of  baggage,  the  possession  of  such  check  is  evidence 
against  the  company  of  the  receipt  of  the  baggage. 

Appeal  from  County  Gowrt  of  Chaffee  Comity. 

The  case  is  stated  in  the  opinion. 

Mr.  Henry  C.  Dillon,  for  appellant,  ex  parte. 

Beck,  J.  This  was  an  action  brought  originally  before 
a  justice  of  the  peace  of  Alpine  precinct,  in  Chaffee 
county,  by  Boberts,  the  appellee,  against  the  Denver, 
South  Park  &  Pacific  Bailroad  Company,  for  the  value  of 
a  trunk  and  its  contents,  claimed  to  have  been  dehvered 
by  the  plaintiff  to  the  defendant,  at  the  Union  depot,  in 
Denver,  to  be  shipped  to  Buena  Vista,  in  Chaffee  county. 
Summons  was  issued  by  the  justice  of  the  peace,  August 
18,  1880,  returnable  on  the  25th  of  the  same  month.  On 
the  return  day  the  def^idant  appeared  by  an  agent  and 
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prayed  a  continuance  of  the  action  until  the  1st  day  of 
September,  which  was  granted.  It  failed  to  appear,  how- 
ever, or  to  interpose  any  defense  on  the  day  to  which  the 
cause  was  adjourned,  and  the  plaintiff  had  judgment. 

The  defendant  thereupon  appealed  to  the  county  court 
of  said  Chaffee  county,  and  afterwaj*ds  by  its  counsel 
made  a  full  appearance  in  the  cause  in  the  latter  court 
without  interposing  any  objection  to  its  jurisdiction,  and 
consented  that  the  cause  be  set  down  for  trial  at  a  future 
day,  and  it  was  so  ordered.  The  record  upon  this  point 
is  as  follows:  ^'  And  afterwards,  and  upon  the  6th  day  of 
December,  1880,  came  the  parties  aforesaid  by  their  re- 
spective attorneys,  Messrs.  Stone  &  Stone  appearing  for 
the  plaintiff,  and  H.  C.  Dillon  for  the  defendant,  and  by 
consent  of  both  parties  this  cause  is  set  for  trial  on  the- 
11th  day  of  December,  1880." 

On  the  day  appointed  for  trial,  the  defendant  ap- 
peared by  its  counsel,  and  filed  a  plea  to  the  jurisdiction, 
alleging  substantially  that  the  justice  of  the  peace  had 
not  jurisdiction  of  the  case  because  the  cause  of  action 
did  not  accrue  in  Chaffee  county,  or  in  the  precinct  of 
Alpine;  that  at  the  time  the  suit  was  instituted  the  de- 
fendant did  not  reside  in  the  precinct  of  Alpine;  and  that 
the  cause  of  action  accrued  in  the  city  of  Denver,  Arap- 
ahoe county,  where  the  defendant  had  its  chief  office. 
This  plea  to  the  jurisdiction  was  overruled,  and  this  rul- 
ing of  the  court  is  made  the  ground  for  the  first  assign- 
ment of  error. 

That  the  cause  of  action  arose  in  Chaffee  county  clearly 
appears  from  the  testimony  adduced  upon  the  trial.  The- 
contract  of  the  defendant  was  to  transport  the  plaintiff 
and  his  baggage  to  Buena  Vista.  It  was  when  the  plaint- 
iff arrived  at  the  latter  point,  presented  his  check  and  de- 
manded his  trunk,  and  the  defendant's  agent  failed  ta 
produce  it,  that  a  right  of  action  accrued.  The  suit  was,, 
therefore,  properly  brought  in  Chaffee  county.  The  stat- 
ute provides  that  suits  against  corporations  may,  in  aU 
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cases,  be  brought  in  the  county  where  the  cause  of  action 
accrued.    General  Laws  of  1877,  p.  153,  sec.  30. 

The  further  objection  presented  by  the  plea  to  the  ju- 
risdiction of  the  justice  was  predicated  upon  section  101  of 
the  justices  act,  General  Laws,  p.  571,  which  is  as  follows: 

"Suits  shall  be  commenced  before  justices  in  the  town- 
ship where  the  debtor  or  person  sued  resides,  unless  the 
cause  of  action  accrued  in  the  township  in  which  the 
plaintiff  resides,  in  which  case  the  suit  may  be  com- 
menced where  the  cause  of  action  accrued  or  is  specific- 
ally made  payable.'' 

The  first  section  of  the  act  (General  Laws,  p.  545) 
confers  on  justices  of  the  peace  jurisdiction  to  hear  and 
determine  all  suits  of  this  character  "in  their  respective 
counties,"  and  section  101  was  added  subsequently  to  the* 
passage  of  the  original  act,  as  a  limitation  to  the  first 
section.  It  was  held  in  Melvin  v.  LcUshaw,  2  Col.  84, 
that,  by  this  section,  "the  residence  of  the  defendant  in 
the  township,  or,  that  being  wanting,  the  fact  that  the 
cause  of  action  accrued  there,  is  made  a  substantial  ground 
of  jurisdiction,"  which  is  not  waived  by  taking  an  appeal 
from  the  justice's  court.  The  question,  however,  did  not 
arise  in  that  case,  whether  it  might  not  be  waived  by 
making,  as  in  this  case,  a  full  appearance  in  both  courts, 
and  consenting  to  a  trial  of  the  cause  at  a  future  day, 
without  interposing  at  the  time  of  such  appearance  an 
objection  to  the  jurisdiction,  under  section  101,  or  giving 
notice  that  the  jurisdiction  of  the  appellate  court  would 
be  challenged  on  the  trial  under  the  provisions  of  that 
section.  On  the  contrary,  in  Melvin  v.  Latshaw,  a  motion 
to  dismiss  for  want  of  jurisdiction,  imder  said  section, 
was  made  and  overruled  in  the  justice's  court,  and  the 
same  objection  to  the  jurisdiction  inteiposed  by  plea  ia 
the  appellate  court.  In  the  case  of  Douming  v.  Florer^ 
4  Col.  209,  also  cited  by  appellant's  counsel,  judgment 
went  by  default  before  the  justice,  and  the  objection  to 
the  jurisdiction  appears  to  have  been  timely  made  in  the 


336    Denver,  S.  P.  &  P.  R.  R.  Ca  v.  Roberts.  [Dec.  T., 

appellate  court.    Justice  Elbert,  who  delivered  the  opin- 
ion iu  the  latter  case,  says: 

'^  There  was  no  submission,  either  express  or  implied, 
to  the  jurisdiction  of  the  2q)pellate  court;  on  the  other 
hand,  the  record  diows  tl^t  the  defendant  interposed  tiie 
defense  of  want  of  jurisdiction." 

The  section  under  conaideration  was  added  to  the 
original  justices  act,  as  stated  in  Woign/&r  v.  HaSaeky  3 
Col.  182,  for  the  purpose  oi  correcting  an  abase.  Jxl  the 
latter  case,  the  court  sajyB: 

^'Debtors  were  sued  in  tribunals  distant  from  ttieip 
places  of  residence,  and  the  cost  and  vexation  of  litiga- 
tion were  thereby  unneGessaiily  and  oppressi^y  in- 
creased. As  a  security  agatnst  such  abaiBes,  thisi  sedMn 
was  adopted^  giving  resident  debtors  a  fopum  at  their 
residence.  Sueh  b^ng  its  object,  its  provisions  are  boI 
fundamental  to  the  jurisdiction,  as  are  the  provisions  of 
section  47  of  said  act,  whic^  relate  to  themibjeot  matter  of 
the  suit.  In  respect  to  the  latter  section^  it  has  been  m^ 
peatedly  held  that  consent  cannot  confer  jurisdictioni 
Section  101  may,  however,  be  reganled  as  covering  a 
personal  privilege  enacted  for  the  oonvemenco  of  th^ 
debtor,  which,  MkB  the  service  of  process,  he  may  waive 
or  insist  upon  at  his  election.  We  think  the  provisions 
of  this  section  were  waived  by  the  defendsmt  in  the 
present  case.  He  entered  a  full  appearance  to  &e  action 
in  the  county  court,  and  consented  to  go  to  trial  upon  a 
future  day  without  interposing  any  objection  to  the  juris- 
diction. No  such  objection  had  been  interposed  before 
the  justice.  It  was,  thei^fore,  too  late  (m  tiie  day  ;nQ^ 
tually  agreed  upon  by  the  parties  for  trial  to  plead  this 
privilege.  Having  been  waived,  it  could  not  be  revived 
at  the  pleasure  of  the  def^idant.  The  case  comes 
within  the  principle  announced  in  Banddph  Comdy  v. 
Balls  y  18  IlL  31:  ^Jurisdiction  of  the  subject  matter  can*- 
not  be  conferred  upon  a  court  by  the  consent  of  parties, 
nor  can  want  oi  it  be  waived^  but  where  the  law  confers 
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on  the  court  original  jurisdiction  of  the  subject  matter,  full 
appearance  without  objection  confers  upon  the  court  juris- 
diction of  the  person,  and  it  may  then  be  adjudicated.'  " 

The  other  errors  assigned  question  the  suflBciency  of 
the  evidence  to  support  the  finding  of  a  judgment  of  the 
court  below. 

The  evidence  clearly  establishes  the  undertaking  of  the 
defendant  to  transport  plaintiff  and  his  baggage  to  Buena 
Vista.  Plaintiff  arrived  by  Kansas  Pacific  Railroad  at 
the  Union  depot  in  Denver,  from  Chicago,  April  7,  1880. 
He  held  a  through  check  for  his  trunk,  and  saw  it  un- 
loaded from  the  baggage-car  of  the  train  upon  which  he 
arrived.  He  immediately  purchased  a  ticket  over  defend- 
ant's road  to  Buena  Vista;  surrendered  his  duplicate  check 
to  defendant's  baggage  agent,  receiving  in  return  check 
609,  mentioned  by  the  witnesses.  These  facts  are  evidence 
that  the  defendant  received  plaintiff's  trunk,  and  agreed  to 
transport  both  him  and  his  trunk  to  Buena  Vista.  Upon 
his  arrival  at  the  latter  place,  he  presented  his  check  and 
was  offered  a  zinc  trunk  instead  of  his  own,  which  was  a 
russet  trunk.  Add  to  this  the  further  fact,  that  the  zinc 
trunk  was  immediately  returned  to  Denver  by  the  de- 
fendant and  surrendered  to  a  passenger,  who,  as  defend- 
ant's baggage  agent  testified,  ''  held  a  Hannibal  and  St. 
Jo  check  for  it,  and  who  proved  ownership  and  took  it 
away,"  and  the  conclusion  necessarily  is,  that  defend- 
ant's agent  in  Denver,  after  receiving  the  plaintiff's 
trunk,  and  stripping  off  the  Chicago  check,  by  mistake 
checked  for  him  the  wrong  trunk  to  Buena  Vista.  Both 
the  law  and  the  evidence  are  with  the  plaintiff.  Redfield 
on  Carriers,  71,  73.    The  judgment  is  affirmed. 

Affirmed. 
Vol.  VI- 23 
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10^1  The  ATcmsoN,  Topeka  &  Santa  Fe  R.  R.  Co.  v.  Lujan. 

i  J«  «W  1.  Section  2  (General  Laws  1877,  p.  850)  fixes  the  liability  of  raUrowi 
companies  for  stock  killed  by  their  engines  and  cars,  and  section  3 
was  designed  to  regulate  the  proceedings  under  the  act.  The  failure 
of  the  owner  of  stock  killed  to  have  the  value  appraised  before 
bringing  suit,  is  proper  subject  matter  of  plea  in  abatement. 
8.  Such  defense  being  of  a  dilatory  character,  an  omission  to  interpose 
the  same  at  the  earliest  opportunity  must  be  regarded  as  a  waiver. 

Appeal  from  County  Court  of  Las  Animas  County. 

The  case  is  stated  in  the  opinion. 

Messrs.  Thatcher  and  Gast,  for  appellant. 

Beck,  J.  The  appellee  Lujan  recovered  a  judgment 
against  the  appellant  before  a  justice  of  the  peace  of  Las 
Animas  county  for  the  value  of  a  horse  alleged  to  have 
been  killed  by  the  cars  of  the  defendant. 

The  railroad  company  appealed  from  this  judgment  to 
the  county  court  of  said  county,  where,  upon  trial  de 
novo,  plaintiff  also  recovered  judgment. 

The  railroad  company  brings  the  cause  here  for  review, 
assigning  for  error  that  the  finding  and  judgment  of  the 
county  court  are  contrary  to  the  law  and  the  evidence. 

Two  points  are  relied  upon  for  a  reversal  of  the  judg- 
ment: 

First.  That  the  plaintiff  was  not  entitled  to  recover 
under  the  statute  which  provides  for  the  payment  of 
stock  killed  by  railroads  (Greneral  Laws  1877,  p.  850),  be- 
cause he  did  not  comply  with  its  provisions  before  com- 
mencing suit. 

Second.  That  the  judgment  cannot  be  sustained  on  the 
theory  of  a  common  law  liability,  because  the  evidence 
does  not  disclose  any  proof  of  negligence  on  the  part  of 
the  defendant. 

Section  3  of  the  act  referred  to  requires  the  owner  of 
the  animal  killed  to  make  out  and  deliver  to  an  agent  or 
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officer  of  the  railroad  company,  within  six  months  after 
the  killing,  an  affidavit  of  ownership,  etc. ;  it  further  pro- 
vides for  an  appraisement  of  the  value  of  the  animal 
killed,  where,  as  in  the  present  case,  no  price  or  sum  is 
fixed  in  the  act. 

The  plaintiff  made  the  required  affidavit  of  ownership, 
but  the  record  does  not  show  that  prior  to  bringing  suit 
he  took  the  initiatory  steps  prescribed  for  an  appraise- 
ment of  the  value  of  his  horse. 

Our  view  of  the  case  is,  that  section  2  of  the  act  fixes 
the  liabilities  of  railroad  companies  for  stock  killed  by 
their  engines  and  cars;  and  that  section  3  was  design^ 
to  regulate  the  procedure  under  the  act,  so  as  to  afford 
these  corporations  an  opportunity  in  all  cases  to  pay  the 
fair  value  of  animals  killed  by  their  engines  and  cars, 
without  suit.  The  failure  of  the  plaintiff,  therefore,  to 
have  the  value  of  the  horse  appraised,  before  bringing 
his  suit,  might  have  been  pleaded  in  abatement  of  the 
action. 

It  does  not  appear,  however,  that  the  objection  was 
made,  either  before  the  justice  or  in  the  county  court. 
The  trial  was  upon  the  merits  in  both  courts,  the  defense 
reUed  upon  being  that  the  horse  was  not  killed  by  the 
cars  of  the  defendant. 

The  omission,  therefore,  to  set  up  or  plead  this  matter 
in  abatement  of  the  suit  must  be  regarded  as  a  waiver 
of  the  objection.  Such  defense  being  of  a  dilatory  char- 
acter, must  be  interposed  at  the  earliest  opportunity. 

The  testimony  as  to  the  manner  in  which  the  horse 
was  killed,  although  somewhat  conflicting,  is  sufficient  to 
sustain  the  finding  and  judgment  of  the  county  court. 

The  judgment  will  therefore  be  affirmed. 

Affirmed. 
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16  184    ^  condemnation  proceedings  under  the  statute,  where  the  commis- 

sioners  have  filed  with  the  clerk  their  certificate  of  *'  ascertainment 

and  assessment,"  and  the  court  or  judge  has  denied  the  motion  of 
the  petitioner  or  respondent  to  vacate  or  set  aside  the  same,  there 
is  such  a  final  determination  as  will  authorize  a  writ  of  error  or  an 
appeal 

Error  to  District  Court  of  Pueblo  County. 

The  case  is  stated  in  the  opinioiL 

Messrs.  Wells,  Smith  and  Macon,  for  plaintiff  in 
error. 

Mr.  John  M.  Waldron,  for  defendant  in  error. 

Helm,  J.  Proceedings  were  instituted  by  plaintiff  in 
error,  under  chapter  31  of  the  Gteneral  Laws,  for  the  con- 
demnation of  certain  lands  belonging  to  defendants  in 
error.  Various  steps  were  taken  in  pursuance  of  the 
provisions  of  said  act,  which  culminated  in  the  filing  of  a 
report  by  commissioners,  determining  the  amount  of 
compensation  or  damages  to  be  paid  for  the  premises.  A 
motion  was  made  by  plaintiff  in  error  to  set  aside  and 
vacate  the  said  report  and  findings  of  the  commissioners, 
but  the  judge  overruled  the  same,  and  denied  petitioner 
a  reassessment  of  damages.  Other  proceedings  were  had 
in  the  cause  which  it  is  not  necessary  for  the  purposes  of 
this  motion  to  state  or  consider. 

Petitioner  sued  out  from  this  court  a  writ  of  error,  and 
defendants  in  error  now  present  their  motion  to  dismiss 
said  writ  on  the  ground  that  there  was  no  final  judgment 
in  the  cause. 

These  proceedings  are  purely  statutory,  and  the  decis- 
ion of  this  motion  rests  upon  a  proper  construction  of  the 
statute  itself.  Section  13  of  the  act  expressly  gives  either 
party  a  right  to  have  the  proceedings  reviewed  in  this 
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court,  either  by  appeal  or  by  writ  of  error,  upon  the  final 
determination  thereof  in  the  court  below.  Section  6 
clearly  indicates  what  shall  be  the  end  of  the  proceedings 
where  the  compensation  is  assessed  by  commissioners, 
provided  the  money  is  paid,  and  no  appeal  is  taken  or  writ 
of  error  issued.  But  when  petitioner,  as  in  the  case  at 
bar,  considers  the  price  or  compensation  awarded  excess- 
ive, and  claims  fraud,  misconduct  or  error  in  the  proceed- 
ings, neither  that  section,  nor  any  other,  declares,  in 
express  terms,  at  what  stage  in  the  action  or  proceeding 
there  is  such  a  final  determination  as  will  enable  him  to 
invoke  this  relief. 

It  can  hardly  be  claimed  that  he  must  first  deposit  with 
the  clerk  or  pay  to  respondent  the  compensation  assessed, 
and  let  the  rule  be  entered  by  the  court  or  judge,  as  pro- 
vided in  said  section  6.  For  then  the  title  passes,  peti- 
tioner becomes  seized  in  fee  of  the  premises,  and  it  is  too 
late  for  him  to  exercise  his  right  of  election  and  abandon 
the  proceedings. 

The  report  of  the  commissioners,  and  approval  thereof 
by  the  court,  in  overruling  a  motion  to  vacate  and  set  aside 
the  same,  fixes,  finally,  the  price  to  be  paid  for  the  prem- 
ises. Petitioner's  interests  may  require  that  he  abandon 
the  proceedings  and  do  without  the  land,  rather  than  pay 
the  compensation  so  awarded;  or  the  premises  may  be  ab- 
solutely necessary  to  the  success  of  his  enterprise,  and 
while  he  is  able  to  pay  a  reasonable  and  just  compensa- 
tion therefor,  the  price  determined  upon  may  be  entirely 
beyond  his  means.  To  say  that  he  must  first  deposit  or 
X)ay  the  amount  of  such  award,  and  allow  the  rule  to  be 
entered,  is,  practically,  to  deprive  him  of  any  benefit  from 
his  appeal  or  writ  of  error,  or  to  deny  such  relief  alto- 
gether. 

We  think  that  when  the  commissioners  have  filed  with 
the  clerk  their  certificate  of  "  ascertainment  and  assess- 
ment," and  the  court  or  judge  has  denied  the  motion  of 
petitioner  or  respondent,  as  the  case  may  be,  to  vacate 
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and  set  aside  the  same,  there  is  such  a  final  determina- 
tion as,  mider  the  statute,  entitles  him  to  his  appeal  or 
writ  of  error.  We  are  aware  that  there  is  no  technical 
final  judgment,  in  the  form  usually  adopted  in  ordinary 
actions  or  proceedings;  neither  is  such  a  judgment  con- 
templated by  the  statute.  But  the  power  of  the  court  or 
judge  is  exhausted;  he  can  proceed  no  further  until  peti- 
tioner elects  to  deposit  the  price  determined  upon;  and 
when  such  deposit  is  made,  unless  under  section  14,  here- 
inafter referred  to,  the  court  has  no  discretion  —  the  stat- 
ute commands  him  to  enter  the  rule. 

The  principal  object  of  the  proceedings  is  to  determine 
what  price  petitioner  shall  pay  for  the  premises.  That 
object  is  accomplished;  all  questions  of  law  and  fact  are 
settled;  all  the  rights  of  the  parties  have  been  adjudi- 
cated; and  it  only  remains  for  petitioner  to  deposit  the 
money,  and  for  the  court  or  judge  to  execute  the  convey- 
ance and  pass  the  title,  by  entering  the  rule. 

This  conclusion  as  to  the  intent  of  the  act  is  sanctioned 
by  section  14  thereof.  Said  section  provides  that,  where 
the  compensation  is  ascertained  in  accordance  with  the 
provisions  of  the  statute,  and  either  party  takes  his  ap- 
peal or  prosecutes  a  writ  of  error,  petitioner  may  obtain 
possession  of  the  premises  pending  such  appeal  or  pro- 
ceedings in  error.  But  before  he  can  do  so,  he  is  re- 
quired to  deposit  with  the  court,  or  the  clerk  thereof,  the 
amount  of  such  compensation,  to  be  held  or  disposed  of 
as  in  said  section  provided. 

The  legislature  could  hardly  have  declared,  in  more 
unmistakable  language,  that  it  was  not  their  intention  to 
require  payment  of  the  damages,  or  entry  of  the  rule, 
after  assessment  by  commissioners,  as  a  condition  prece- 
dent to  either  party's  invoking  relief  by  appeal  or  by 
writ  of  error. 

The  motion  will  be  denied. 

Motion  denied. 
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PiELA  V.  The  People. 

1.  In  the  trial  of  a  defendant  upon  an  indictment  for  assault  with  in- 

tent to  kill,  witnesses  for  the  prosecution,  in  describing  the  transac- 
tion, made  statements  concerning  injuries  inflicted  upon  a  third 
party ;  held,  that  the  admission  of  these  statements  was  proper  as 
part  of  the  res  gestoe, 

2.  Where  a  defendant  fails  to  interpose  objections  to  illegal  testimony 

offered  on  the  trial,  he  will  be  considered  as  having  waived  the 
same. 

8.  Error  cannot  be  assigned  on  the  refusal  of  the  court  to  give  an  in- 
struction when  there  is  no  evidence  upon  which  to  base  the  instruc- 
tion prayed. 

4.  To  warrant  a  new  trial  upon  the  ground  of  newly  discovered  evi- 
dence, it  must  appear  that  the  evidence  is  not  cumulative;  and  even 
where  the  evidence  is  proper,  it  must  be  shown  that  there  is  reason- 
able certainty  of  its  being  produced  upon  a  retriaL 

Appeal  from  District  Court  of  Clear  Creek  County. 
The  case  is  stated  in  the  opinion. 

Mr.  James  A.  Dawson  and  Mr.  W.  T.  Hughes,  for  ap- 
pellant. 

Mr.  Alpheus  Wright,  for  the  people. 

Helm,  J.  The  indictment  in  this  case  charges  defend- 
ant with  the  crime  of  assaulting  one  Johnson,  with  in- 
tent to  murder  him.  The  evidence  shows  that  defendant 
delivered  several  blows  with  a  knife,  and  at  the  same  time 
also  wounded  one  Sahlberg.  A  number  of  witnesses  for 
the  prosecution,  in  describing  the  transaction,  made  state- 
ments concerning  the  injury  inflicted  upon  Sahlberg. 
The  admission  of  these  statements  is  the  first  error 
assigned. 

We  think  the  evidence  was  proper.  The  striking  of  the 
blow  which  woimded  Sahlberg  may  be  termed  a  part  of 
the  res  gestce.  It  would  be  difficult  for  witnesses  to  de- 
scribe the  transaction  without  speaking  of  this  act.  De- 
fendant assaulted  both  Johnson  and  Sahlberg  at  the  same 
instant,  and  the  injuries  inflicted  on  them  followed  each 
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other  as  quickly  as  the  two  consecutive  motions  of  the 
arm  could  be  made.  The  jury  were  entitled  to  view  the 
attack  upon  Johnson  in  the  Hght  of  all  the  acts  and  circum- 
stances  attending  the  same.  But  one  weapon  was  used 
in  woimding  both  men;  it  was  not  produced  upon  the 
trial;  witnesses  saw  the  blade  but  could  not  accurately 
describe  it;  and  evidence  of  the  kind  of  injury  and  ex- 
tent thereof  inflicted  upon  Sahlberg  tended  to  establish 
the  character  of  that  woapon;  to  show  that  it  was  a 
dangerous  and  deadly  one;  a  weapon  which  defendant 
would  hardly  have  used  in  the  manner  he  did  in  assault- 
ing Johnson,  withovit  intending  to  take  his  life. 

But  this  assignment  of  error  should  be  overruled  for 
another  reason.  The  record  discloses  the  fact  that,  with 
one  exception,  not  a  single  objection  was  interposed  by 
defendant  to  the  introduction  of  this  testimony,  and  no 
ruling  of  the  court  was  obtained  thereon.  The  exception 
above  mentioned  was  an  objection  to  testimony  which 
proved  perfectly  harmless. 

Had  the  evidence  been  illegal,  defendant,  by  failing  to 
interpose  objection  in  some  way  at  the  trial,  would  be 
considered  as  having  waived  the  same;  he  could  not  now 
be  heard  to  complain.  Powell  on  Appellate  Proceedings, 
196;  Hoppie  v.  Best  et  als.  4  Col.  555;  Wasson  v.  DyeVj 
8  Col.  198;  Ewett  v.  State,  27  Am.  Dec.  480.  This  evi- 
dence is  not  within  any  of  the  recognized  exceptions  to 
the  foregoing  rule. 

The  third  assignment  is  based  upon  the  admisdon  of 
the  testimony  of  witnesses  Townsend  and  Devoltidj  con- 
cerning the  finding  of  a  knife  stained  with  blood.  We 
think  there  was  no  error  in  admitting  the  evidence;  but 
it  is  sufficient  for  us  to  say,  that  no  objections  or  excep- 
tions were  taken  or  preserved  by  defendant  to  this  evi- 
dence at  the  trial,  and  the  rule  recognized  in  discussing 
the  last  foregoing  assignment  apphes  equally  to  this  one. 
See  cases  cited  supra. 

The  fourth  assignment  rests  upon  the  court's  refusal  to 
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give  the  following  instruction  asked  by  defendant:  "Al- 
though, from  the  evidence,  you  may  be  convinced  that 
either  defendant  or  one  of  his  companions  made  the  as- 
sault complained  of,  yet  if,  from  the  evidence,  it  is  uncer- 
tain whether  defendant  or  others  did  the  cutting,  you 
should  acquit/' 

No  evidence  was  introduced  or  offered  to  show  that  any 
person  present  at  the  time  of  the  affray,  save  the  defend- 
ant, possessed  or  used,  or  attempted  to  use,  a  knife.  There 
was  direct  and  positive  testimony  to  the  effect  that  de- 
fendant did  use  such  weapon  and  did  inflict  the  wound. 
Defendant  himself,  though  sworn  as  a  witness,  in  no  way 
contradicted  this  testimony.  There  was,  therefore,  noth- 
ing upon  which  to  base  the  instruction.  It  could  only 
have  misled  the  jury;  and  the  court  would  have  erred 
had  he  not  refused  to  give  it. 

The  newly  discovered  evidence  upon  which  the  fifth 
assignment  rests  was  almost  entirely  cumulative  or  im- 
proper. But  one  affidavit  was  filed  in  support  of  this 
part  of  defendant's  motion  for  a  new  trial.-  In  this  affi- 
davit affiant  states  that  two  men  had  reported  to  him 
what  a  third  —  Dunn  by  name  —  had  said  to  them  con- 
cerning the  affray.  Strenuous  efforts  to  discover  the 
whereabouts  of  Dunn  had  been  made  and  had  proved 
fruitless,  and  there  was  no  reasonable  certainty  of  his  be- 
ing discovered  and  produced  upon  a  retrial  if  one  were 
allowed.  The  court  could  not  well  grant  a  new  trial  upon 
such  a  showing  as  this,  even  if  the  evidence  were  proper, 
and  not  merely  cumulative.  Its  existence  was  too  un- 
certain. Dunn  may  not  have  witnessed  the  affray;  he 
may  have  made  no  declarations  on  the  subject;  the  per- 
sons reporting  him  may  have  misunderstood  his  language 
or  failed  to  comprehend  its  meaning;  and  if  actually 
offered  and  admitted  upon  another  trial,  we  cannot  say 
that  it  ought  to  produce  an  opposite  result  on  the  merits. 
3  Wharton  Crim.  Law.  (7th  ed.)  §  3334,  and  cases  cited 
in  note  (L);  Moore  v.  The  Philadelphia  Banky  5  Serg.  & 
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Bawle,  41.    These  are  all  the  assignments  we  deem  it 

important  to  discuss.    The  trial  was  carefully  conducted 

throughout;  it  was  unusually  free  from  error^  and  the 

verdict  was  fully  justified  by  the  evidence. 

The  judgment  will  be  aflSrmed. 

Affirmed, 


McKeone  v.  The  People. 

1.  Where  a  deliberate  and  malicious  attempt  is  made  to  take  life,  and 
there  is  no  pretense  of  justification  on  the  ground  of  self-defense, 
it  would  be  a  dangerous  doctrine  that  would  allow  the  assailant  to 
show  quarrels  and  difficulties  of  his  victim  with  third  persons  in  no 
way  connected  with  the  transaction.  It  would  be  equally  unreason- 
able in  such  case  to  allow  evidence  of  the  general  reputation  and 
character  of  the  person  assailed  as  to  his  quarrelsome  or  dangerons 
disposition. 

%  Where  a  defendant  in  an  indictment  is  sworn  as  a  witness,  and  testi- 
fies in  his  own  behalf,  having  elected  so  to  do  under  the  statute,  he 
occupies  precisely  the  same  position  as  any  other  witness. 

■8.  A  cross-examiner  is  allowed,  subject  to  the  discretion  of  the  court, 
to  inquire  about  collateral  matters  for  the  purpose  of  impairing  the 
credit  of  a  witness,  but  the  answers  of  the  witness  are  conclusive. 
He  cannot  be  cross-examined  upon  such  matters  merely  for  the 
purpose  of  contradicting  him  by  other  evidence. 

Error  to  District  Court  of  Lake  County. 

The  case  is  stated  in  the  opinion. 

Mr.  Louis  Branson,  for  plaintiff  in  eiTor. 

Charles  H.  Toll,  Attorney  Gteneral,  for  the  people. 

Helm,  J.  The  defense  in  this  case  undertakes  to  estab- 
lish an  alibi  No  effort  is  made  by  defendant  to  show 
justification,  or  to  explain  the  circumstances  surrounding 
the  transaction.  The  only  testimony  as  to  the  assault  is 
that  of  the  prosecuting  witness  O'Neal,  and  he  is  uncon- 
tradicted, save  as  to  the  question  of  identity.    This  testi- 
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mony  establishes  an  unprovoked,  premeditated  and 
inhuman  attempt  to  assassinate  him. 

O'Neal  is  the  first  witness.  At  the  time  of  his  cross- 
examination,  no  controversy  or  uncertainty  appeared  in 
the  case,  even  as  to  defendant's  identity  with  the  assail- 
ant. Yet  on  this  cross-examination  an  effort  was  made 
to  draw  from  him  testimony  as  to  the  number  of  his  em- 
ployees at  the  time  of  the  attempt  upon  his  life,  and  his 
quarrels  and  difficulties  with  them.  We  think  this  evi- 
dence was  properly  rejected.  If  it  ever  became  material, 
certainly  at  that  stage  of  the  trial  it  was  not.  When  a 
deliberate  and  malicious  attempt  is  made  to  take  the  hfe 
of  a  human  being,  and  there  is  no  pretense  of  justifica- 
tion on  the  ground  of  self-defense,  it  would  be  a  danger- 
ous and  unreasonable  doctrine  that  would  allow  the 
assailant  to  show  quarrels  and  difficulties  of  his  victim 
with  third  persons  in  no  way  connected  with  the  trans- 
action. And  it  would  be  equally  unreasonable,  in  a  case 
like  this,  to  allow  evidence  as  to  the  general  reputation  or 
character  of  the  person  assailed  with  reference  to  his 
fighting,  quarrelsome  or  dangerous  disposition.  Such 
evidence  is  admissible  only  when  it  is  claimed  that  de- 
fendant took  life,  or  made  the  attempt  to  do  so,  under 
reasonable  apprehension  that  he  was  in  imminent  danger 
of  receiving  at  the  hands  of  his  adversary  death  or  great 
bodily  harm,  and  that  it  was  necessary  to  fire  the  shot,  or 
strike  the  blow,  to  avert  the  danger.  The  evidence  of 
Miller  and  Bichardson  at  a  subsequent  period  in  the  trial, 
bearing  upon  the  character  of  O'Neal  in  these  respects, 
was  properly  excluded. 

The  defendant  was  sworn  as  a  witness,  and  testified  in 
his  own  behalf.  Having  elected  to  do  this,  under  our 
statute  (Session  Laws  1881,  p.  114)  he  occupied  precisely 
the  same  position  as  any  other  witness.  He  could  be 
cross-examined;  contradictory  evidence  could  be  offered 
in  rebuttal,  and  he  could  be  impeached;  or  his  credibility 
could  be  attacked  in  any  of  the  methods  recognized  by 
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the  rules  of  evidence  as  applicable  to  the  testimony  of 
ordinary  witnesses.  On  cross-examination  he  was  inter- 
rogated concerning  a  certain  affidavit  previously  made  by 
him,  and  this  affidavit  was  admitted  as  a  part  of  his  cross- 
examination.  The  matters  therein  contained  had  no  con- 
nection with  or  relevancy  to  the  issues  before  the  jury. 
The  sole  object  of  introducing  it,  and  the  evidence  drawn 
from  the  witness  in  connection  with  it,  was  to  cast  dis- 
credit upon  his  other  testimony  —  to  impeach  his  credit 
as  a  witness. 

The  rule  which  confines  the  testimony  to  the  point  at 
issue,  and  excludes  all  evidence  of  collateral  facts,  or  those 
which  afford  no  reasonable  inference  as  to  the  principal 
matter  in  dispute,  is  somewhat  relaxed  upon  the  cioss- 
examination.  A  cross-examiner  is  allowed,  subject  to 
the  discretion  of  the  court,  to  inquire  about  collateral 
matters  for  the  purpose  of  impairing  the  credit  of  the 
witness.  Stokes  v.  The  People,  53  N.  Y.  176;  Lawrence 
V.  Barker,  5  Wendell,  301;  1  Greenleaf  on  Ev.  (13th  ed.) 
§§  448,  449,  and  notes;  1  Starkie  on  Ev.  134. 

But  the  cross-examiner,  when  he  avails  himself  of  this 
privilege,  assumes  a  dangerous  risk;  for  the  answer  of 
the  witness  is  conclusive.  It  cannot  be  contradicted  by 
other  evidence.  '^  It  is  a  well  settled  rule,  that  a  witness 
cannot  be  cross-examined  as  to  any  fact  which  is  collat- 
eral and  irrelevant  to  the  issue,  merely  for  the  purpose  of 
contradicting  him  by  other  evidence  if  he  should  deny  it.'^ 
Stokes  V.  People,  supra;  1  Greenleaf,  §  449,  supra,  cases 
cited  in  notes  6  and  7.  The  reasons  for  this  restriction 
are  the  same  as  those  for  confining  the  evidence  to  the 
point  in  issue,  viz. :  to  avoid  distracting  the  minds  of  the 
jury  from  the  true  merits  of  the  controversy;  to  abbrevi- 
ate judicial  investigations  and  lessen  the  expenses  thereof, 
and  to  prevent  attacks  upon  the  character  of  a  witness 
which  he  could  not  be  prepared  to  repel.  But  the  court 
in  this  case  kept  clearly  within  the  rule,  for  he  rejected 
the  evidence  of  the  notary  public  offered  to  contradict  de- 
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f  endant's  statement  that  he  did  not  hold  up  his  hand,  and 
therefore  did  not  swear  to  the  matters  contained  in  the 
affidavit. 

Error  is  assigned  upon  the  court's  refusal  to  submit  the 
following  instructions  to  the  jury:  "The  jury  are  in- 
structed that  the  affidavit  of  defendant  offered  in  evidence 
on  the  part  of  the  people  is  extrajudicial  and  not  an  in- 
strument required  by  law  to  be  sworn  to,  and  therefore  it 
is  to  be  received  as  any  other  statement  which  the  de- 
fendant might  have  made.  The  defendant  could  not  be 
convicted  of  perjviry  in  swearing  falsely  to  the  same." 
The  affidavit  referred  to  was  a  collateral  matter;  it  had 
no  connection  whatever  with  the  merits  of  the  cause,  but 
was  admitted  solely  for  the  purpose  hereinbefore  stated; 
no  attempt  was  made  except  in  examining  defendant 
himself  to  prove  either  the  truth  or  falsity  of  the  state- 
ments therein  contained;  the  court  did  not  even  admit 
testimony  to  contradict  defendant's  declaration  that  he 
did  not  swear  to  it.  There  was  no  evidence  from  which 
the  jury  could  have  drawn  the  inference  that  defendant 
was  guilty  of  perjury,  as  cx>unsel  claims  in  his  argument, 
even  if  falsely  swearing  to  such  an  instrument  would 
constitute  the  crime. 

The  court  correctly  refused  the  instruction. 

The  judgment  will  be  affirmed. 

Affirmed, 


BliACmiEY  ET  AL.   V.  COLES. 

1.  Upon  issuance  of  a  patent  for  land,  it  relates  back  to  the  date  of 

entry. 

2.  A  mere  tenancy  at  will  may  be  terminated  at  any  time  by  entry  of 

the  owner  of  the  fee. 
8.  Where  partnership  funds  were  used  in  purchasing  a  mere  possessory 
right  in  real  estate,  the  partners  taking  no  steps  to  acquire  the  fee, 
but  the  survivor,  upon  the  death  of  his  copartner,  acquiring  the 
fee  and  having  purchased  the  possessory  interest  of  the  deceased 
partner  from  the  administrator  of  the  estate,  held,  that  the  snrviv- 
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ing  partner  did  not  come  within  the  rule  of  a  tenant  acquiring  an 
outstanding  title,  which  he  must  be  considered  as  holding  in  trust 
for  his  co-tenants. 
4.  It  is  the  business  of  courts  to  pass  upon  the  rights  of  parties  as  they 
find  them,  and  not  to  make  contracts  for  parties. 

Appeal  from  District  Court  of  Lake  County. 
The  facts  are  sufficiently  stated  in  the  opinion. 
Mr.  H.  P.  Bennbt,  for  appellants. 
Messrs.  Murphy  and  Fishback,  for  appellee. 

Beck,  C.  J.  This  was  an  action  of  ejectment  brought 
in  the  district  court  of  Lake  county  by  the  heirs  at  law 
of  John  C.  Blachley,  deceased,  to  recover  the  possession 
of  an  undivided  one-half  interest  in  lot  number  2,  block 
number  6,  Stevens  &  Leiter's  subdivision  of  United  States 
survey  No.  271,  in  the  city  of  Leadville. 

The  property  sought  to  be  recovered  in  this  action  was 
property  which,  at  and  before  the  death  of  John  C.  Blach- 
ley,  the  partnership  firm  of  Coles  &  Blachley  had  been 
and  was  using  as  a  dance  house  and  saloon.  The  part- 
ners obtained  whatever  rights  they  had  by  purchase  from 
Torrance  Connors  and  Michael  Dwyer,  on  the  11th  day 
of  September,  1878.  This  purchase  was  made  with 
partnership  funds  and  for  partnership  uses,  and  the  prop- 
erty was  so  used  until  the  death  of  John  C.  Blachley,  on 
the  26th  day  of  December,  1878. 

So  far  as  the  record  discloses,  Connors  and  Dwyer,  from 
whom  the  partners  purchased,  held  a  mere  naked  posses- 
sion of  the  premises. 

The  record  fails  to  disclose  that  either  they  or  their 
grantees.  Coles  &  Blachley,  took  any  steps  prior  to  the 
decease  of  Blachley  towards  acquiring  the  fee.  More- 
over, it  is  apparent  from  the  record  that,  prior  to  the  pur- 
chase by  Coles  &  Blachley  from  Connors  and  Dwyer, 
application  had  been  made  by  Stevens  &  Leiter  for  a  pat- 
ent to  a  tract  of  land  in  Leadville,  which  included  the 
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premises  in  controversy,  and  their  application  for  patent 
was  then  pending. 

In  proof  of  this,  the  fact  exists  that  a  government 
patent  for  said  tract  of  land  issued  to  said  Stevens  & 
Leiter  November  5, 1878,  about  eight  weeks  after  said  pur- 
chase by  Coles  &  Blachley. 

Upon  issuance  of  the  patent  it  related  back  to  the  date 
of  entry.    This  left  Coles  &  Blachley  tenants  at  will. 
Their  rights  and  interests  in  the  premises  could  not  be- 
said  to  rise  to  the  dignity  of  title  to  real  estate. 

After  the  decease  of  Blachley  one  John  Law  was  duly 
appointed  administrator  of  his  estate  by  the  county  court 
of  Lake  county,  and  upon  his  own  petition  was  ordered 
to  sell  certain  personal  property  of  the  estate,  including 
the  interests  of  the  estate  in  and  to  the  premises  in  con- 
troversy. At  this  sale  Coles  became  the  purchaser  of  the* 
interest  of  the  estate  in  said  pi*emises  at  the  sum  of 
$1,250.  He  afterwards  purchased  the  fee  fi*om  Stevens^ 
&  Leiter. 

Counsel  for  plaintiffs  in  error  appear  to  entertain  the 
opinion  that  the  heirs  of  Blachley  have  been  wronged 
out  of  their  just  and  rightful  interests  in  this  property, 
which  was,  they  seem  to  think,  an  interest  in  the  fee. 

In  support  of  this  view,  the  fact  is  referred  to  that 
Coles  purchased  the  fee  from  Stevens  &  Leiter  for  the 
nominal  sum  of  $25. 

It  is  true  that  the  consideration  paid  by  Coles  to  Stevens 
&  Leiter  is  nominal,  but  we  have  examined  the  record 
in  vain  to  find  that  said  partners,  during  the  life-time  of 
Blatchley,  had  taken  any  steps  towards  acquiring  the  fee 
of  said  premises.  Their  rights  appear  to  be  wholly  of  a 
possessory  character,  and  as  such  might  have  been 
terminated  at  any  time  by  entry  of  the  owner  of  the 
fee. 

They  were  merely  tenants  at  will,  and  if  the  frame 
building  occupied  by  them  for  business  purposes  was  at* 
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tached  to  the  soil  so  as  to  make  it  part  of  the  realty,  it 
also  became  the  property  of  Stevens  &  Leiter  upon  the 
issue  of  their  patent. 

It  is  the  business  of  courts  to  pass  upon  the  rights  of 
parties  as  they  find  them,  and  not  to  make  contracts  for 
pai-ties. 

The  authority  relied  upon  by  counsel  for  plaintiffs  in 
error  appears  to  us  to  have  but  Uttle,  if  any,  bearing  on  this 
case.  The  circumstances  here  are  entirely  different  from 
those  appearing  in  Oillett  et  cU.  v.  Oaffney  et  cU.  3  CoL 
351,  which  is  the  case  referred  to  and  relied  upon  by 
counsel  for  plaintiffs  in  error.  In  that  case  the  land  was 
entered  in  trust  for  the  bona  fide  owners  and  occupants 
thereof.  No  such  entry  was  made  in  this  case,  so  far  as 
the  record  discloses.  Stevens  &  Leiter,  who  made  the 
entry,  made  it  upon  their  own  account,  and  do  not  ap- 
pear to  have  had  any  outstanding  obligations  concerning 
it,  but  were  free  to  either  occupy  the  premises  themselves 
after  entry,  or  to  convey  to  whom  they  chose. 

Coles  having  first  purchased  the  interest  of  the  estate  of 
his  deceased  partner  therein,  from  the  administrator,  was 
therefore  free  to  purchase  the  fee  without  coming  within 
the  rule  cited  in  the  Gaffney  case  of  a  tenant  acquiring 
an  outstanding  title,  which  he  must  be  considered  as  hold- 
ing in  trust  for  his  co-tenants  as  well. 

No  case  of  trust  has  been  made  to  appear  at  all,  so  far 
as  the  entry  of  the  land  is  concerned.  Stevens  &  Leiter 
made  the  entry  of  the  whole  tract  upon  their  own  ac- 
count, for  aught  that  appears  to  the  contrary,  and  not  in 
trust  for  anybody. 

The  interests  of  the  estate  in  these  premises  were  there- 
fore correctly  held  to  be,  and  treated  as,  personalty.  It 
follows  that  the  administrator's  sale  thereof  was  r^ular, 
and  that  after  buying  out  the  interests  of  the  heirs  in  the 
property.  Coles  was  at  liberty  to  purchase  the  fee  upon 
his  own  accoimt. 
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Upon  a  consideration  of  the  whole  case,  including  the 

report  of  the  referee,  we  are  of  opinion  that  substantial 

justice  has  been  done  in  this  case. 

The  judgment  will  therefore  be  affirmed. 

Affirmed. 


Crane  et  al.  v.  Andrews  et  al. 

The  best  evidence  of  which  a  case  in  its  nature  is  susceptible  must  be 
produced.  When  incompetent  testimony  is  permitted  to  go  to  a 
jury,  which  may  have  influenced  their  verdict,  the  verdict  will  be 
set  aside. 

Error  to  District  Court  of  Lake  County. 
The  facts  are  stated  in  the  opinion. 
Mr.  William  Fletcher,  for  plaintiff  in  error. 
Mr.  J.  L.  Murphy,  for  defendant  in  error. 

Beck,  C.  J.  Plaintiffs  in  error  brought  suit  upon  a 
draft  for  merchandise  shipped  from  their  house  in  Cin- 
cinnati, Ohio,  to  the  defendants  in  the  town  of  Boulder, 
this  state. 

Defendant  Andrews,  being  also  engaged  in  business  in 
the  city  of  Leadville  at  the  time  of  the  arrival  of  the 
goods,  suit  was  instituted  in  the  county  court  of  Lake 
upon  said  draft,  and  judgment  obtained  thereon;  from 
which  judgment  an  appeal  was  taken  to  the  district  court 
of  said  county,  where,  upon  trial  de  novo,  judgment  was 
rendered  for  the  defendants,  Andrews  and  Ludwig. 

Andrews  testified  in  the  district  court  that  a  former 
draft  for  the  same  indebtedness  was  sent  to  the  First 
National  Bank  of  Boulder,  and  by  the  cashier  of  that 
bank  duly  presented  for  acceptance  to  the  defendants' 
clerk,  Barney,  who,  in  writing  indorsed  thereon,  accepted 
the  same.  Defendant  testified  that  he  afterwards  saw 
said  draft  in   said   First  National   Bank  of   Boulder, 
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with  said  acceptance  utider  the  hand  of  said  Barney  in- 
dorsed thereon,  and  fui*ther  stated  that  said  draft,  thus 
accepted,  was  still  outstanding  against  him  at  the  time  of 
trial. 

In  opposition  to  this  testimony,  the  plaintiffs  produced 
in  evidence  the  deposition  of  Oliver  D.  Bryant  of  Cincin- 
nati, who  deposed  that  he  was  connected  in  business  with 
the  plaintiffs  in  error,  Crane,  Breed  &  Co.,  as  general 
manager  and  business  correspondent,  and  had  been  so 
connected  with  them  for  about  fourteen  years.  He 
further  deposed  that  the  draft  sued  upon  was  the  original 
and  only  draft  drawn  upon  the  defendants  for  the  bill  of 
goods  involved  in  that  action.  That  it  was  forwarded  to 
P.  A.  Burgess,  cashier,  from  Cincinnati  on  the  day  of  its 
date;  that  acceptance  was  refused,  and  the  draft  returned 
to  the  drawers. 

Witness  further  deposed  that  neither  said  draft  nor  any 
other  draft  was  ever  accepted  by  the  defendants  in  error 
for  said  bill  of  merchandise,  nor  did  the  plaintiffs  ever  re- 
ceive from  said  defendants  an  accepted  draft  in  payment 
of  said  bill. 

After  the  reading  of  the  deposition,  defendants  were 
permitted,  against  the  objections  and  exceptions  of  the 
plaintiffs,  to  introduce  witnesses  for  the  purpose  of  prov- 
ing the  usages  of  banks  to  number  all  drafts  sent  them, 
and  to  indorse  thereon  the  non-acceptance  whenever 
a  refusal  to  accept  occurs,  together  with  the  reasons 
therefor. 

Defendants  next  offered  in  evidence  one  of  their  day- 
books, usually  called  a  hlottevy  for  the  purpose  of  proving 
by  an  entry  therein  that  the  original  draft  sent  them 
through  the  First  National  Bank  of  Boulder  had  been 
accepted  in  the  usual  manner. 

To  this  offer  it  was  objected  that  it  had  not  been  shown 
by  testimony  that  defendant  kept  correct  and  honest 
books  of  account,  but  the  objections  were  overruled,  and 
pUiotiffs  exceptecjf 


1882.]         Crane  et  al.  v,  Andrews  et  al.  855 

We  are  of  opinion  that  the  admission  of  witnesses, 
under  the  circumstances  of  his  case,  to  prove  the  usages 
of  banks  as  to  numbering  and  making  indorsements  upon 
all  drafts  sent  them,  was  error. 

The  business  manager  of  the  plaintiffs  had  testified  posi- 
tively that  the  draft  sued  upon  was  the  original  and  only 
draft  which  had  been  drawn  upon  the  defendants  for  that 
particular  bill  of  goods,  and  that  it  had  not  been  accepted, 
as  was  apparent  from  an  inspection  of  it. 

Defendant  Andi'ews  testified  that  he  was  himself  in 
Leadville  when  the  bill  of  exchange  reached  Boulder,  but 
that  his  clerk,  Barney,  accepted  the  bill  in  his  name. 

Barney  was  not  produced.  Burgess,,  the  cashier,  to 
whom  the  bill  of  exchange  was  made  payable,  was  not 
produced,  nor  was  their  absence  accounted  for,  but  de- 
fendants were  permitted  to  resort  to  the  usages  of  banks 
to  sustain  the  testimony  of  Andrews,  and  to  introduce, 
for  that  purpose,  persons,  neither  of  whom  were  experts, 
one  of  them  being  the  defendant  Andrews  himself. 

In  this  we  think  the  court  departed  from  the  rule  of 
evidence  that  the  best  evidence  of  which  the  case  in  its 
nature  is  susceptible  must  be  produced. 

This  court  has  held  that  when  incompetent  testimony 
is  permitted  to  go  to  a  jury,  which  may  have  influenced 
their  verdict,  the  verdict  will  be  set  aside.  Hartford  Fire 
Ins.  Co.  V.  Smith  et  al.  3  Col.  422. 

For  the  errors  indicated,  the  judgment  will  be  reversed 

and  a  new  trial  awarded. 

Reversed. 
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4«  2SI  ^'  Outside  of  statutory  provisions,  while  warehouse  receipts  are  not 
technically  negotiable  instruments,  and  the  assignment  of  them 
does  not  give  to  the  assignee  a  better  title  than  his  assignor  had,  yet 
it  is  quite  well  settled  that  the  assignment  of  such  instruments 
amounts  to  a  symbolical  delivery  of  the  property  therein  mentioned, 
and  vests  the  assignee  with  the  same  title  to  the  property  as  an 
actual  delivery  would  have  done. 
2.  Upon  assignment  and  delivery  of  a  warehouse  receipt,  after  notice 
to  the  warehouseman,  and  to  hold  for  the  benefit  of  the  assigneet 
and  the  assent  of  the  warehouseman  thereto,  the  title  to  the  prop- 
erty vests  in  such  assignee,  with  right  of  possession  against  all  tlie 
world,  excepting  valid  liens  which  have  attached  prior  to  such 
assignment 
8. '  The  transfer  of  title  and  delivery  of  possession  by  the  issuance  of  a 
warehouse  receipt  is  said  to  be  more  in  the  nature  of  a  pledge  than 
a  mortgage,  and  that  the  right  to  so  pledge  goods  as  a  security  for 
advances  or  payment  of  a  debt  is  made  to  rest  on  the  common  law, 
and  is  therefore  not  embraced  in  the  statute  relating  to  the  ac- 
knowledgment and  recording  of  mortgages. 

4.  As  a  general  rule,  the  authority  of  an  agent  to  borrow  money  on  be- 

half of  his  principal,  and  convey  or  pledge  its  property  as  security 
therefor,  must  be  expressly  conferred  by  general  or  special  power; 
but  there  are  cases  when  such  power  may  be  fairly  implied,  as  when 
it  comes  fairly  within  the  general  scope  of  the  authority  or  duty  of 
the  corporation,  or  its  agent  in  its  exercise. 

5.  In  the  absence  of  charter  restrictions,  the  power  of  a  corporation  to 

make  contracts  is  usually  measured  by  the  general  objects  and  pur- 
posi'S  of  the  incorporation,  and  it  is  always  presumed  that  any 
proper  contract  may  be  made  whose  scope  and  tendency  are  mani- 
festly to  further  the  design  and  purpose  of  its  creation.  The  same 
rule  may  be  applied  in  given  cases  to  general  agents  of  such  cor- 
porations. < 

6.  Under  the  facts  of  this  case,  held  that  the  plaintiff  in  error  was  not 

entitled  to  the  property  in  question  without  first  satisfying  at  least 
the  amount  advanced  by  defendant  in  error  for  freight  and  storage 
charges. 

Error  to  District  Court  of  Arapahoe  County. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Horner  and  Marsh,  for  plaintiff  in  error. 
Messrs.  Decker  and  Yonley,  for  defendant  in  error. 


J 
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Stox?,  J.  The  Greenleaf  Mining  Company  purchased 
a  lot  of  mining  machinery  of  the  Blake  Manufacturing 
Company,  for  the  price  of  which  the  former  company 
gave  its  promissory  note,  which  was  e;xecuted  on  its  be- 
half by  William  Downing  as  president  and  general 
manager. 

The  property  was  shipped  to  Denver  in  the  care  of  said 
Downihg,  for  the  Greenleaf  Company,  the  consignee,  and 
delivered  to  the  Denver  Transit  and  Warehouse  Company, 
who  held  it  for  delivery,  upon  payment  of  freight  and 
warehouse  charges* 

Afterwards  Downing  applied  to  one  Cowan  for  a  loan 
of  money  to  pay  the  freight  and  charges  on  the  machin- 
ery, offering  to  give  the  warehouse  receipts  as  security, 
and  thereupon  Cowan  loaned  the  sum  of  $2,000,  for  which 
Downing  executed  the  note  of  the  Greenleaf  Company, 
and  assigned  to  Cowan,  in  the  name  of  said  company, 
the  warehouse  receipts  for  the  property,  the  freight 
charges  having  been  paid  out  of  the  money  so  furnished, 
and  the  warehouse  company  having  been  notified  of  the 
transfer,  thereafter  held  the  property  subject  to  the  order 
of  Cowan.  Some  time  after  this,  Downing  applied  to 
Cowan  for  an  additional  sum  on  the  same  security,  which 
Cowan  declining  to  do,  Downing  then  applied  to  Butter- 
field,  the  defendant  in  error,  who  advanced  about  $4,000, 
out  of  which  sum  Cowan  was  paid  his  loan.  Downing 
took  up  the  note  of  his  company  to  Cowan,  and  made  a 
new  note  to  Butterfield,  and  Cowan  assigned  and  delivered 
the  warehouse  receipts  to  Butterfield,  who  in  turn  noti- 
fied the  warehouse  company  of  the  transfer  to  him,  and 
the  property  was  held  for  him  accordingly.  Some  time 
after  this,  the  Blake  Company  brought  suit  on  the  note 
of  the  Greenleaf  Company,  and  had  the  property  attached. 
Thereupon  Butterfield  brought  his  action  of  replevin 
against  the  sheriff,  Spangler,  and  upon  trial  got  judgment 
for  possession  of  the  property.  To  reverae  that  judgment 
the  writ  of  error  is  prosecuted  from  this  com*t. 
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Two  points  are  relied  upon  by  plaintiff  in  error,  and 
are  discussed  by  the  counsel  on  both  sides;  one  question- 
ing the  validity  of  the  transfer  of  the  property  to  Butter- 
field  by  the  mode  pursued,  as  against  the  rights  of  the 
Blake  Company,  the  attaching  creditor;  the  other  as  to 
the  authority  of  Downing  to  bind  the  Greenleaf  Com- 
pany in  the  transfer  of  the  property,  or  in  creating  the 
lien  upon  it  claimed  by  Butterfield. 

Upon  the  first  point  it  is  contended  by  counsel  for 
plaintiff  in  error,  that  the  transfer  of  the  property,  or 
the  right  thereto,  to  Butterfield  was  in  effect  a  mortgage, 
and  that  since  he  neither  took  the  propei-ty  into  actual 
possession,  nor  caused  the  transfer  to  be  acknowledged 
and  recorded  after  the  manner  of  chattel  mortgages,  the 
transfer  was  void,  or  at  least  ineffectual  as  against  the 
rights  of  the  attaching  creditor;  and  in  support  of  this 
position  the  statute  relating  to  chattel  mortgages  is 
cited. 

It  is  further  contended,  that,  conceding  that  the  ware- 
houseman, as  bailee,  held  the  property  for  Cowan,  to 
whom  the  goods  were  made  deliverable  by  the  entries  in 
the  books  of  the  warehouse  company  and  the  assign- 
ment of  the  receipts,  yet  no  such  state  of  facts  existed  as 
to  Butterfield;  that  Cowan,  upon  receiving  the  assigned 
receipts,  went  to  the  warehouse  company  and  presented 
them,  and  that  thereupon  the  company  attorned  to  him 
and  entered  on  its  books  in  reference  to  the  goods,  "  to 
the  order  of  E.  R.  Cowan,"  but  that  there  is  nothing  to 
show  that  the  warehousemen  attorned  to  Butterfield,  or 
that  they  agreed  or  assumed  to  hold  the  goods  for  him, 
and  that  any  one  going  to  the  warehouse,  to  look  for 
owners  or  hen-holders  of  the  goods,  would  learn  that  such 
goods  were  held  for  Cowan;  that  although  Butterfield, 
upon  receiving  the  receipt^  went  to  the  warehouse  and 
showed  them  to  one  Snyder,  the  foreman  of  the  ware- 
house company,  and  told  him  that  he  had  advanced 
money  on  them,  and  that  Snyder  then  said  to  Butterfield, 
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'^  that  if  he  had  the  warehouse  receipts  the  goods  were 
his,"  and,  upon  looking  at  the  receipts,  said  '*  they  were  all 
right,"  yet  that  this  statement  of. Snyder  was  a  mere  ex- 
pression of  oi>inion,  by  one  not  shown  to  have  had  any 
authority,  and  carried  with  it  no  obligation  or  agreement 
on  the  part  of  the  warehouse  company. 

An  examination  of  the  abundant  authorities  cited  upon 
the  other  side  convinces  us  that  the  position  taken  by 
counsel  for  plaintiff  in  error  cannot  be  sustained. 

Outside  of  statutory  provisions,  it  is  held  by  the  author- 
ities generally,  that  while  dock  warrants,  delivery  orders 
and  warehouse  receipts  are  not,  technically,  negotiable 
instruments,  and  the  assignment  of  them  does  not  give 
to  the  assignee  a  better  title  than  his  assignor  had  before 
the  assignment,  yet  it  is  quite  well  settled  that  the  assign- 
ment of  such  instruments  amounts  to  a  symbolic  dehvery 
of  the  property  therein  mentioned,  and  vests  the  assignee 
with  the  same  title  to  the  property  as  an  actual  delivery  . 
would  have  done  had  the  assignor  delivered  the  property  ^ 
to  the  assignee  in  fact. 

Authorities  differ  somewhat  upon  the  matter  of  notice 
to  the  warehouseman  of  such  assignment,  some  holding  \ 
that  with  reasonable  diligence  the  warehouseman  must 
be  notified  of  the  assignment  and  to  hold  for  the  assignee, 
or  in  default  thereof  the  title  of  the  assignee  may  be  di- 
vested in  favor  of  a  judgment  or  attachment  creditor; 
others  hold  that  such  notice  is  not  necessary  to  effectuate  I 
the  title  of  the  assignee  against  the  creditors  of  the  as- 
signor; while  other  authorities  hold  that  the  mere  delivery  \ 
of  such  instrument  without  assignment  or  order  passes 
the  property,  and  entitles  the  holder  to  possession.  But 
aU  the  authorities  seem  to  agree  that,  upon  assignment 
and  deUvery  of  these  documents,  after  notice  thereof  to 
the  warehouseman,  and  to  hold  for  the  benefit  of  the  as- 
signee, and  the  assent  of  the  warehouseman  thereto,  the 
title  of  the  property  thereby  vests  in  such  assignee,  with 
right  of  possession  against  all  the  world,  excepting,  of 
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course,  valid  liens  which  have  attached  prior  to  such 
assignment. 

It  is  said  by  some  authorities  that  a  distinction  between 
mortgages,  pawns  and  pledges  by  transfer  of  warehouse 
receipts  consists  in  this:  that  while  mortgages  theoret- 
ically pass  the  title  without  possession,  and  pawns  trans- 
fer possession  without  the  title,  the  transfer  of  warehouse 
receipts  passes  both  the  title  and,  by  symbolical  delivery, 
the  possession  also.  And  the  same  symbolical  delivay 
that  would  in  construction  of  law  pass  the  possession  to 
one  making  an  absolute  purchase,  would  pass  a  like  pos- 
session to  one  taking  the  property  in  pledge  to  secure  the 
payment  of  a  debt.  Coehran  et  cU.  v.  Ripy  et  al.  13 
Bush,  506. 

The  following  authorities  are  in  support  of  the  general 
doctrine  upon  this  branch  of  the  case:  Oibson  v.  StevenSj 
8  How.  384;  Harris  v.  Bradley y  2  Dill.  287;  Smith's  Lead. 
Oas.  1147  and  1197;  First  Nat.  Bank  v.  Dearborn^  115 
Mass.  219;  Casey  v.  Caveroc^  96  U.  8.  477;  Oibson  v. 
Bankj  11  Ohio  St.  317;  Second  Nat.  Bank  v.  Walbridge, 
19  Ohio  St.  424;  Benton  v,  Duryea,  40  111.  324;  Broad- 
well  V.  Howard,  77  HI.  307;  Shepardson  v.  Carey ^  20 
Wis.,  34-43;  Dows  v.  Greene,  24  N.  Y.  638. 

The  evidence  in  this  case  establishes  the  fact  of  the  as- 
signment and  delivery  of  the  wai'ehouse  receipts  for  the 
property  to  Cowan,  and  by  him  to  the  defendant  in  error, 
who  gave  notice  of  the  same  to  the  warehouse  company 
through  their  foreman,  Snyder,  and  thereby  received 
their  recognition  of  the  transaction,  aiid  assent  to  hold 
the  goods  for  such  assignee  accordingly;  and  since  we 
consider  the  notice  in  this  case  sufficient,  if  required,  we 
need  not  discuss  or  pass  upon  any  question  touching  the 
necessity  for  such  notice,  or  of  its  character  or  extent 
when  required.  Considering  solely  the  questions  in- 
volved in  this  case,  it  is  sufficient  to  decide  that,  conced- 
ing, for  the  present,  the  authority  of  the  president  of  the 
Greenleaf  Company  in  the  transaction^  the  assignment 
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and  delivery  of  the  warehouse  receipts  were  equivalent 
in  effect  to  a  delivery  of  the  paroperty  itself  from  the 
Greenleaf  Company  to  the  defendant  in  error. 

Nor  can  this  be  considered  in  conflict  with  the  statute 
concerning  chattel  mortg^ges^  cited  by  counsel  for  plaint- 
iff in  error.  If  we  concede  that  the  transaction  was  of 
the  nature  and  effect  of  a  chattel  mortgage,  instead  of  a 
pledge  merely  of  the  property  as  security  for  the  amount 
advanced  thereon,  it  will  scarcely  be  claimed  that  the  de- 
livery of  possession  required  in  the  statute  was  intended 
to  alter  or  enlarge  the  meaning  of  the  language  therein 
emjdoyed  beyond  its  ascertained  legal  sense,  or  to  abro- 
gate any  of  the  settled  and  well  recognized  common  law 
modes  of  delivery  of  possession  of  personal  property  iq 
cases  where  it  is  incapable  of  manual  tradition  or  where 
such  delivery  is  impracticable.  It  must  be  admitted  that 
the  warehouse  charges  for  freight  and  storage  of  the 
goods  a'eated  a  paramount  lien  upon  the  pi'Qperty,  and 
it  cannot  be  denied  that  this  claim  was  rightfully  attorned 
to  Cowan  by  his  payment  of  the  chaiges,  the  assignment 
and  delivery  to  him  of  the  warehouse  receipts,  and  the 
entries  thereof  in  the  books  of  the  warehouse  company* 
The  title  and  possession  thus  vested  in  Cowan  did  not 
afterwards  become  in  any  way  revested  in  the  Greenleaf 
Company,  for  Cowan,  upon  repayment  of  his  loan,  did 
not  reassign  the  warehouse  receipt  to  the  Greenleaf  Com- 
pany, but  transferred  the  same  tc5  the  defendant  in  error, 
who  was  thus  substituted,  for  Cowan  at  the  special  in- 
stance of  the  agent  of  the  Greenleaf  Company,  and  took 
the  same  title  and  possession  of  the  pix>perty  as  security 
for  the  amount  of  the  sum  advanced  by  Cowan  together 
with  his  own  additional  advance. 

There  is  no  attempt  to  impeach  the  bona  fides  of  the 
transaction  respecting  any  of  the  parties  thereto. 

Under  these  circumstances  the  relation  between  the  de- 
fendant in  error,  as  assignee  of  the  warehouse  receipts, 
and  the  plaintiff  in  error,  must  be  considered  the  same  as 
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if  such  assignee  had  purchased  the  property  from  some 
peraon  other  than  the  Greenleaf  Company,  and  then  placed 
it  in  store  with  the  warehouse  company,  taking  its  re- 
ceipt in  the  same  form;  and  hence  such  relation  of  the 
parties  in  respect  to  their  rights  touching  the  property  in 
controversy  is  unaffected  by  the  chattel  mortgage  act. 
Shepardson  v.  Carey ^  29  Wis.  43. 

The  transfer  of  title  and  delivery  of  possession  by  the 
issuance  of  warehouse  receipts  and  their  transfers,  is  said 
to  be  more  in  the  nature  of  a  pledge  than  a  mortgage, 
and  that  the  right  to  so  pledge  goods  as  a  security  for 
advances  or  payment  of  a  debt  exists  independently  of 
statute,  and  is  made  to  rest  on  the  doctrine  of  the  com- 
mon law,  and  is  therefore  not  embraced  in  the  statute 
relating  to  the  acknowledgment  and  record  of  mortgages. 
Cochran  et  al.  v.  Ripy  et  al,  13  Bush,  503. 

Besides,  the  statute  of  this  state  providing  that  all  in- 
struments in  writing  acknowledging  any  personal  prop- 
erty to  be  due,  etc.,  shall  be  assignable  so  as  to  "  vest  the 
property  in  each  and  every  assignee  successively,'*  would 
seem  to  embrace  instruments  of  the  character  of  those 
involved  in  this  case.     General  Laws,  sees.  90  and  91. 

The  other  principal  question  raised  by  plaintiff  in  error 
is,  whether  Downing  had  authority  to  bind  the  Greenleaf 
Company  in  the  transaction.  As  president  and  manager 
of  the  company,  he  was  its  principal  officer  and  agent 
Tlie  Blake  Company  itself,  the  real  party  in  interest  con- 
testing Downing's  authority  herein,  dealt  with  him  as 
such  authorized  agent  in  seUing  the  goods,  and  taking  the 
note  for  the  purchase  price,  executed  by  him  on  behalf  of 
his  company,  and  shipped  the  goods  to  him  at  Denver,  or 
to  his  care  as  consignee  for  his  said  company.  Previous 
financial  dealings  on  behalf  of  his  company  were  in  evi- 
dence. The  property  in  controversy  was  mining  ma- 
chinery destined  for  use  in  the  business  of  the  company 
in  mining  in  Colorado. 

If  Downing  had  authority  to  purchase  and  ship  this 
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property,  to  follow  it  up  and  receive  it  as  consignee  at  the 
point  of  destination  here,  he  certainly  had  impUed  au- 
thority to  pay  the  freight  and  storage,  and  it  would  seem 
to  be  not  a  violent  presumption,  to  say  that  in  borrowing 
the  money  to  pay  such  charges,  and  in  pledging  the  prop- 
erty as  security  therefor,  he  was  not  acting  beyond  the 
scope  of  the  authority  which,  as  president  and  manager 
of  the  company,  such  general  agent  impliedly  possesses. 
As  a  general  rule,  the  authority  of  an  agent  to  borrow 
money  on  behalf  of  his  principal,  and  convey  or  pledge 
its  property  as  security  therefor,  must  be  expressly  con- 
ferred by  general  or  special  grant  of  power,  but  there  are 
cases  where  such  power  may  be  fairly  impUed. 
.  Such  power  is  always  to  be  implied  when  it  comes  fairly 
within  the  general  scope  of  the  authority  or  duties  of 
the  coi-poration,  or  its  agent  in  its  exercise.  When  such 
implication  may  be  said  to  arise,  and  to  what  extent, 
depends  less  upon  any  general  rule  than  upon  the  circum- 
stances of  particular  cases. 

It  has  been  well  observed  by  standard  writers  upon 
this  subject,  that  it  is  obvious  that  the  powers  of  oflScers 
of  the  same  name  are  so  different  in  corporations  created 
for  different  purposes,  or  in  different  states  and  countries 
for  the  same  purposes,  not  only  by  the  force  of  different 
statutes,  charter  and  by-laws,  but  also  of  a  different 
general  course  and  habit  of  dealing,  that  the  decisions 
upon  this  subject  made  in  one  state  or  country  are  to  be 
taken  with  many  grains  of  allowance  when  sought  to  be 
applied  in  another,  and  are  to  be  viewed  in  minute  refer- 
ence to  these  differences. 

The  duties  of  olBflcers  of  the  same  name  in  different 
classes  of  corporations,  and  in  the  same  classes  in  differ- 
ent countries  and  states,  require  and  receive  for  their 
performance  such  difference  of  powers,  and  these  again 
are  so  varied  by  the  custom  and  usage  of  different  polit- 
ical and  commercial  communities,  that  care  must  be 
taken  not  to  be  misled  by  names,  but  to  look  upon  every 
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decision  upon  this  subject  as,  in  a  greater  or  less  degree, 
individual  and  local,  and,  in  its  general  principles  only, 
applicable  in  other  cases  and  localities.  Ang.  &  Ames 
on  Coiporations,  sec.  297. 

In  the  absence  of  charter  restrictions,  the  power  of  a 
corporation  to  make  contracts  is  usually  measured  by  the 
general  objects  and  purposes  of  the  incorporation,  and  it 
is  always  presumed  that  any  proper  contract  may  be 
made  whose  scope  and  tendency  are  manifestly  to  further 
the  design  and  purposes  of  its  creation.  Kitchen  v.  C 
G.  etc.  R.  B.  Co.  59  Mo.  517. 

The  same  rule  may  be  applied  in  given  cases  to  general 
agents  of  such  corporations. 

In  this  case  the  lien  of  the  warehouse  company  for  the 
freight  and  storage  was  unquestionably  paramount  to 
the  claim  of  the  Blake  Company  as  attaching  creditor. 
Bucker  v.  Donovan  et  al.  13  Kan.  256. 

In  seeking  to  discharge  this  lien,  Downing  appears,  as 
we  think,  to  have  been  acting  in  f  m'therance  of  the  in- 
terests and  purposes  of  his  company  and  within  the  scope 
of  his  duty  as  its  chief  officer  and  agent.  Until  such 
discharge,  the  right  of  the  Blake  Company  to  enforce  its 
claim  against  the  property  could  not  have  availed  against 
the  superior  rights  of  the  warehouse  company.  To  sat- 
isfy the  warehouse  claim  was  a  first  necessity,  and  to  the 
extent  of  its  satisfaction  by  the  means  employed,  the  au- 
thority of  Downing  cannot  well  be  questioned.  It  was 
but  a  transfer  or  substitution  of  the  lien  or  pledge  under 
which  the  property  was  held,  and  was  a  step  in  further- 
ance of  the  business  purposes  of  his  company.  We 
think  there  was  no  error  in  the  instructions  to  the  jury 
upon  this  point. 

The  question  of  authority  was  one  of  fact  submitted 
to  the  jury  upon  the  evidence  relating  thereto,  and  upon 
which  a  verdict  was  found,  and  we  cannot  say  that  under 
the  instructions  the  evidence  was  insufficient  to  support 
the  verdict. 
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In  any  view  of  the  case,  the  plaintiff  in  error  was  not 
entitled  to  the  possession  of  the  property  without  first 
satisfying  at  least  the  amount  advanced  by  defendant  in 
error  for  the  freight  and  storage  charges.  Bucker  v. 
DonovaUj  supra;  Everett  v.  Coffiriy  6  Wend.  604. 

And  since  there  is  nothing  in  the  record  to  show  that 
there  was  any  payment  or  tender  of  such  amount  by 
plaintiff  in  error  on  behalf  of  the  attaching  creditor,  it 
is  not  material  in  this  case  to  inquire  into  any  question 
concerning  the  excess  of  such  amount  advanced  by  de- 
fendant in  error,  if  it  could  be  questioned  in  any  case, 
this  being  an  action  in  replevin,  involving  the  right  of 
possession  merely  of  the  property  in  controversy. 

As  regards  any  hardship  in  the  case,  a  feature  which  is 
to  be  properly  considered  only  upon  equitable  grounds 
when  legal  rights  are  wanting  or  doubtful,  we  think  the 
position  of  the  Blake  Company  (on  whose  behalf  the 
nominal  plaint i  if  in  error  seeks  a  reversal  of  the  judg- 
ment), which  sold  the  goods  on  credit  without  taking  se- 
curity therefor,  is  less  grounded  in  equity  than  that  of 
the  defendant  in  eri'or,  who  advanced  his  money  upon 
the  security  of  the  goods,  the  possession  of  which  passed 
into  his  hands  as  assignee  and  holder  of  the  warehouse 
receipts,  and  without  knowledge,  so  far  as  the  record  dis- 
closes, of  the  existence  of  other  creditors.  Chicago  Dock 
Uo.  V.  Foster,  48  111.  511. 

The  judgment  is  affirmed. 

Affirmed. 


Webb,  Reoetveb,  v.  Smith. 

1.  By  answeriog  and  going  to  trial  on  the  merits  after  demurrer  to  tlie 
complaint  is  overruled,  the  defendant  waives  his  exceptions  to  the 
nding  on  the  demurrer. 

9.  When  it  appeared  that  the  superintendent  and  secretary  of  a  cor- 
poration were  its  general  agents  in  the  transaction  of  its  business, 
their  declarations  concerning  a  debt  contracted  previously,  and 
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within  the  scope  of  their  authority,  hM  properly  admisedhle,  under 
an  exception  to  the  rule  excluding  the  declarations  of  an  ageit 
made  Bubsequeut  to  the  transaction  to  which  they  relate. 
8.  The  conditions  of  an  agreement  being  mutual  and  dependent,  before 
either  party  can  enforce  the  contract  or  rescind  and  recover  dam- 
ages for  advanced  payments,  it  is  necessary  for  him  to  allege  and 
prove  a  compliance  on  his  part  with  the  conditions  of  the  contract, 
or  facts  that  will  excuse  non-performance. 

Error  to  County  Court  of  Chxnnison  County. 

The  case  is  stated  in  the  opinion. 

Messrs.  Karr  and  Shackleford,  for  plaintiff  in  error. 

Messrs.  A.  J.  Miller  and  Heihs  and  Brown,  for  de- 
fendant in  error. 

Helm,  J.  Plaintiff  in  error,  who  was  defendant  below, 
demurred  to  the  complaint  on  the  ground  of  a  defect  of 
parties;  his  demurrer  was  overruled,  and  thereupon  he 
filed  his  answer  and  went  to  trial  on  the  merits.  By  so 
doing  he  waived  his  exception  to  the  ruling  upon  his  de- 
murrer, and  cannot  now  be  heard  to  question  the  correct- 
ness thereof. 

The  action  was  brought  against  Webb  as  receiver  for 
the  Good  Enough  Mining  and  Milling  Company.  The 
court  allowed  the  plaintiff  below  to  testify  that,  previous 
to  the  receiver's  appointment,  he  presented  a  bill  for  the 
amount  of  his  claim  to  the  secretary  and  superintendent 
of  the  company,  and  that  both  of  said  officers  acknowl- 
edged the  correctness  of  the  same  and  promised  payment 
thereof.  Plaintiff  was  also  allowed  to  testify  that  the 
president  told  him,  in  New  York  city,  that  the  company 
was  short  of  funds,  but  he  would  see  that  the  bill  was 
paid. 

Error  is  assigned  upon  the  admission  6t  these  declara- 
tions by  the  officers  of  the  company. 

The  company,  being  a  corporation,  could  contract  debts, 
audit  accounts  therefor  and  pay  the  same^  only  by  its 
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agents.  Under  the  circumstances  disclosed  by  the  record 
in  this  case,  we  conclude  that  the  superintendent  and 
secretary  were  its  general  agents  in  the  transaction  of  its 
business,  and  that  they  were  clothed  with  all  the  powers 
essential  to  the  successful  management  thereof. 

The  declarations  objected  to  had  reference  to  a  past 
transaction ;  they  were  admissions  of  a  debt  previously 
contracted ;  therefore  they  were  not  admissible  as  a  part 
of  the  res  gestce;  they  could  not  bind  the  company  in  the 
way  of  estoppel.  But  being  made  by  its  general  agents 
and  representatives,  concerning  an  indebtedness  clearly 
within  their  power  to  contract  and  pay,  tJiey  were  admis- 
sible under  an  exception  to  the  rule  excluding  the  declara- 
tions of  an  agent  made  subsequent  to  the  transaction  to 
which  they  relate;  they  were,  however,  only  ^^ prima  facie 
proof  *^  against  the  company,  to  be  received  for  what  they 
were  worth;  their  entire  effect  might  have  been  destroyed 
by  corrections  or  by  explanations,  showing  ignorance,  mis- 
take or  want  of  authority  in  the  premises.  See  2  Whar- 
ton's Evidence,  sees.  1175,  1177  and  1180,  and  cases  cited 
in  notes. 

There  is  more  doubt  about  the  admission  of  proof  con- 
cerning the  president's  declarations.  But  this  cause  was 
tried  to  the  court,  and  we  are  of  the  opinion  that  this 
testimony  could  not  have  prejudiced  defendant,  and  that 
the  error,  if  any,  is  not  sufficient  to  justify  a  reversal. 

Defendant  below  by  cross-complaint  sought  to  recover 
$1,000  from  plaintiff,  previously  paid  him  by  the  presi- 
dent of  the  company  under  a  certain  '^  memorandum  of 
agreement;"  by  the  terms  of  said  agreement,  plaintiff,  on 
or  before  a  given  date,  was  to  deposit  in  the  German 
National  Bank  of  Denver,  a  good  and  sufficient  deed, 
conveying  to  the  company  a  certain  mine,  and  the  com- 
pany by  its  president  agreed  to  deposit  in  said  bank,  on 
or  before  the  same  date,  the  sum  of  $99,000,  in  addition  to 
$1,000  paid  at  the  time  of  entering  into  the  contract; 
ui>on  the  deposit  of  the  money  as  aforesaid  to  the  credit 
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of  plaintiff,  the  said  escrow  deed  was  to  be  delivered;  then 
come  in  said  memorandum  of  agreement  the  following 
conditions,  viz. :  **  Should  said  party  of  the  second  part  fail 
to  keep  the  terms  of  this  contract,  and  should  he  not  de- 
posit the  sum  above  specified  in  above-named  bank,  by  day 
al)Ove  mentioned,  this  contract  to  be  null  and  void,  ♦  *  * 
and  all  monies  paid  by  party  of  the  second  part  to  party 
of  the  first  part  shall  become  forfeited  to  said  party  of 
the  first  part.  Should  party  of  the  first  part  fail  to  per 
form  the  terms  of  this  contract,  *  *  *  this  contract 
becomes  null  and  void,  and  all  monies  paid  to  him  by 
eaid  second  party  *  *  «  shall  be  returned  to  the  said 
party  of  the  second  part  with  interest." 

On  the  trial,  plaintiff  called  defendant  as  a  witness,  and 
proved  the  receipt  by  him  of  the  $1,000  mentioned  in  the 
agreement.  He  then  interrogated  him  as  to  whether  he 
had  deposited  the  deed  in  escrow  as  provided  in  said 
agreement,  and  whether  he  had  repaid  the  $1,000  or  any 
part  thereof.  To  these  questions  objections  were  sus- 
tained, and  the  court's  rulings  thereon  constitute  the  last 
assignment  of  error. 

The  conditions  in  the  agreement  above  set  forth  are 
mutual  and  dependent,  and  before  either  party  can  en- 
force the  contract,  or  rescind  the  same  and  recover  dam- 
ages for  advance  payments,  it  is  necessary  for  him  to 
allege  and  prove  a  compliance  on  his  part  with  the  condi- 
tions thereof,  or  facts  which  will  e:s:cuse  him  from  such 
compliance.  The  right  to  recover  back  the  $1,000  ad- 
vanced is  made  by  the  terms  of  the  contract  dependent 
upon  the  deposit  of  the  balance  of  the  purchase  money, 
as  well  as  upon  plaintiff^s  failure  to  place  the  deed  in 
escrow;  and  defendant  must  be  able  to  plead  and  prove 
€uch  deposit,  or  conduct  on  the  part  of  the  plaintiff  which 
will  excuse  him  from  making  the  same,  before  he  is  in  a 
position  to  bring  his  action  and  recover  the  amount  of  his 
advancement. 

There  is  no  allegation  in  the  cross-complaint  of  a  de- 
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posit  or  tender  of  the  balance  of  the  purchase  money, 
and  there  was  no  effort  or  offer  to  prove  the  same. 
Neither  the  company  nor  defendant  as  the  receiver  there- 
for could  maintain  an  action  under  the  showing  made 
for  the  purchase  money  advanced.  Defendant  was  not 
in  a  position  to  take  advantage,  by  an  action  to  recover 
back  the  advancement,  on  plaintiff's  failure  to  comply 
with  the  contract,  and  therefore  the  court  committed  no 
error  in  rejecting  the  testimony  offered  to  establish  such 
failure. 

The  judgment  will  be  affirmed. 

Affirmed. 


6    869 

Cramer  v.  McDowell.  ^^  ^ 

6   309 

1.  The  amount  specified  as  the  statutory  limitation  of  the  jurisdiction     ^^^^ 

of  a  justice  of  the  peace  must  be  taken  to  be  the  amount  due  the 
plaintiff,  or  the  Talue  of  the  property  sought  to  be  recovered  at  the 
time  of  bringing  the  action. 

2.  The  judgment  of  a  justice  of  the  peace  being  void,  no  execution 

can  properly  issue  thereunder. 

Error  to  District  Court  of  Lake  County. 

The  facts  are  stated  in  the  opinion. 

Mr.  Louis  Branson,  for  plaintiff  in  error. 

Mr.  W.  W.  CooKi:,  for  defendant  in  error. 

Helm,  J.  We  have  recently  passed  upon  the  principal 
question  involved  in  this  case.  Mr.  Justice  Stone,  in  de- 
ciding the  application  for  a  rehearing  in  the  case  of  the 
Denver  Brick  M.  &  S.  Co.  v.  Henry  McAllister  (ante^ 
p.  826),  said:  ^^The  amount  specified  as  the  statutory 
limitation  of  the  jurisdiction  in  question  must  be  taken 
to  mean  the  amount  due  the  plaintiff,  or  the  value  or 
amount  of  his  claim,  or  the  value  of  the  property  sought 

to  bjB  recovered  at  the  time  of  bringing  the  action.^^ 
Vol.  VI— 24 
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That  opinion  considers  the  jurisdiction  of  county  courts, 
while  this  requires  a  discussion  of  the  jurisdiction  of  jus- 
tices of  the  peace.  But  the  same  reasoning  and  the  same 
citations  of  authorities  are  equally  applicable  to  both 
cases;  for  the  constitutional  provisions  concerning  the 
jurisdiction  of  the  two  courts,  in  actions  upon  money 
demands,  except  as  to  the  amount  thereof,  are  substan- 
tially the  same.  And  while  the  language  of  the  statute 
differs  slightly,  such  difference  does  not  affect  the  con- 
struction we  place  upon  the  provisions  of  the  consti- 
tution. 

At  the  time  plaintiff  in  error  began  his  original  action 
before  the  justice,  there  was  due  upon  the  notes  sued  on 
$300  principal,  and  upwards  of  $4  interest.  Therefore 
the  amount  due  was  in  excess  of  the  justice's  jurisdiction; 
for  accrued  interest  upon  the  principal  is  to  be  included 
in  determining  such  amount.     See  case  cited  supra. 

Plaintiff  in  error  could  have  forgiven  defendant  in  that 
action  this  interest,  and  thus  have  brought  his  case  within 
the  jurisdiction  of  the  justice.  For,  notwithstanding  the 
decisions  of  Pennsylvania  and  other  states  to  the  con- 
trary, we  think  a  creditor  has  a  right  to  remit  a  part  of 
his  just  debt  or  demand,  and  sue  for  the  balance  in  any 
court  having  jurisdiction  thereof.  Raymond  v.  Strobelj 
24  111.  113.     See  Litchfield  v.  Daniels^  1  Col.  268. 

Both  parties  appeared  at  the  trial  in  person  and  by 
counsel,  and  at  the  conclusion  thereof  judgment  was  ren- 
dered and  entered  of  record  in  favor  of  plaintiff  in  error 
for  the  sum  of  $306. 10.     Included  in  this  judgment  was 
the  $4  interest  which  had  accrued  prior  to  the  commence- 
ment of  the  action.    When  the  justice  announced  his 
findings  plaintiff  interposed  no  offer  to  remit  such  inter- 
est, but  on  the  contrary,  he  allowed  judgment  to  be  en- 
tered, without  objection  or  protest,  for  the  full  amount. 
By  this  conduct  he  conclusively  demonstrated,  notwith- 
standing the  amount  of  his  demand  as  indorsed  on  the 
summons,  his  intention  to  recover  the  interest  as  well  a* 
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the  principal.  The  subject  matter  of  the  action,  there- 
fore, exceeded  the  justice's  jurisdiction;  the  whole  pro- 
ceedings were  coram  non  jtuiice,  and  the  judgment  was 
absolutely  void.  Tindall  v.  Meeker^  1  Scammon,  137; 
Feillett  v.  Engler,  8  Cal.  76. 

PlaintiflTs  offer,  nineteen  days  after  the  trial,  to  remit 
the  sum  of  $5  came  too  late.  He  could  not,  by  such  re- 
mission, if  allowed  to  enter  it,  breathe  vitality  into  a  void 
judgment.  Had  the  original  subject  matter  been  within 
the  jurisdiction  of  the  justice,  plaintiff  would  have  been 
entitled  to  recover  that  part  of  the  $5.10  which  repre- 
sented interest  on  the  principal  of  his  notes  accruing 
after  the  institution  of  suit.  For  when  the  court  has 
rightfully  acquired  jurisdiction,  it  cannot  be  ousted  of 
the  same  by  the  accumulation  of  interest  upon  the  orig- 
inal debt,  pending  the  proceedings,  and  before  the  final' 
determination  thereof.  Denver  Brick  M.  &  B.  Co.  v. 
McAllister  J  supra;  Tindall  v.  Meeker^  supra. 

The  judgment  of  the  justice  being  absolutely  void, 
no  execution  could  properly  issue  thereunder,  and  the 
district  court  committed  no  error  in  denying  plaintiff's 
application  for  a  writ  of  mandamus  to  compel  the  issu- 
ance of  the  same.    The  action  of  the  district  court  will 

be  sustained. 

Affirmed. 


The  Lebanon  MiNma  Company  op  New  York  v.  The 

CONSOUDATED  REPUBLICAN  MiNINa  COMPANY. 

1.  Pleadings  should  be  formal  and  sufficient  so  as  to  present  the  sub- 

stantial issues  to  be  tried.  The  best  interests  of  suitors  will  be  ad- 
vanced by  a  wise  but  generous  exercise  of  discretion  in  allowing 
amendments  to  pleadings. 

2.  Under  the  old  chancery  rules,  a  special  replication,  making  a  new 

case  from  that  stated  in  the  bill,  could  not  be  filed  without  leave. 
Under  the  code,  statements  in  a  replication  not  constituting  a  de- 
parture fropa  the  allegations  of  the  complaint,  whether  they  be  de- 
nominated new  matter,  or  matter  in  avoidance,  are  permissible.    In 
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this  case,  no  exception  having  been  taken  to  the  replication  before 
trial,  its  sufficiency  must  be  admitted. 

8.  The  same  lode  may  have  different  names,  by  which  it  is  known,  de- 
rived from  different  locations,  and  a  conveyance  of  it  under  either 
name,  if  otherwise  regular,  so  that  it  can  be  ascertained  what  prop- 
erty was  intended  to  be  conveyed,  wiU  pass  the  title. 

4.  A  subsequent  location  extending  over  a  senior  discovery  in  the  actual 
possession  of  another,  is  not  valid  as  to  the  portion  thereof  occu- 
pied by  the  other  party. 

6.  Entering  upon  premises  in  the  actual  possession  of  another,  for  the 

purpose  of  performing  the  acts  necessary  to  constitute  location  and 
possession,  amount  only  to  a  trespass,  and  cannot  form  the  basis  for 
the  acquisition  of  title. 
0.  If  there  is  evidence  tending  to  establish  the  plaintiff's  cause  of  action, 
or  the  defendant's  case,  it  is  erroneous  for  the  court  to  withdraw  the 
case  from  the  jury  or  direot  a  verdict,  because  it  is  not  for  the  court 
to  judge  of  the  sufficiency  of  the  evidence. 

7.  In  a  possessory  action  proof  of  possession  of  a  mining  claim  is  al- 

ways prima  facie  evidence  of  title. 

8.  It  has  been  held  that  if  the  plaintiff  is  unable  to  prove  a  valid  loca- 

tion in  accordance  with  the  mining  laws  in  force,  yet  if  he  show 
actual  possession  under  color  of  title  at  the  time  defendant  entered, 
he  may  recover  in  ejectment 

Appeal  from  District  Court  of  Clear  Creek  County, 

The  case  is  stated  in  the  opinion. 

Messrs.  Hugh  Butler,  Platt  Rogers  and  John  A. 
CouLTER,  for  appellants. 

Messrs.  Morrison  and  Filuus  and  Mitcheix  and 
Palmer,  for  appellees. 

Beck,  C.  J.  The  appellee  in  this  case  having  made  ap- 
plication in  the  United  States  land  office  in  Central  City 
to  enter  the  Peru  Lode  mining  claim,  the  appellant  filed 
an  adverse  claim  to  a  portion  of  the  premises  embraced 
in  the  application  for  patent,  claiming  the  same  as  parcel 
of  its  Lebanon  Tunnel  Lode  No.  3,  and  brought  this  suit 
in  support  of  the  adverse  claim. 

The  plaintiflE  below  brings  the  case  here  for  review,  as- 
signing numei*ous  errors,  the  more  serious  of  which  relate 
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to  the  action  of  the  district  court  in  rejecting  evidence 
offered  by  the  plaintiff  to  prove  its  title  to  the  premises  in 
dispute,  and  likewise  to  the  action  of  the  court,  at  the 
close  of  the  trial,  in  taking  the  case  from  the  jury  and 
directing  the  jury  to  return  a  verdict  for  the  defendant 
as  to  all  the  premises,  except  the  vein  proper  of  the  Leb- 
anon Tunnel  Lode  No.  3,  which  it  directed  to  be  awarded 
to  the  plaintiff. 

Motions  for  new  trial  and  in  arrest  of  judgment  were 
made  by  the  plaintiff  and  overruled  by  the  court,  and 
judgment  was  entered  in  favor  of  the  plaintiff  for  ^'the 
vein  proper  of  the  Tunnel  Lode  No.  3,  discovered  in  the 
Lebanon  tunnel,  two  hundred  and  twenty-seven  feet 
from  its  mouth,  and  that  they  have  a  writ  of  possession 
therefor."  All  the  rulings  complained  of  were  objected 
to  on  the  trial  and  exceptions  duly  reserved. 

The  exclusion  of  evidence  offered  in  support  of  plaint- 
iff's title  is  justified  by  counsel  for  the  defendant,  on  ac- 
count of  the  insufficiency  of  the  plaintiff's  pleadings. 
On  the  other  hand,  plaintiff's  counsel  assign  for  error 
that  the  court,  on  motion  of  the  counsel  of  the  defendant, 
struck  the  plaintiff's  amended  complaint  from  the  files; 
that  it  afterwards  refused  to  permit  an  amended  com- 
plaint to  be  filed  and  inconsistently  thereafter  permitted 
the  defendant  to  file  an  amended  answer.  Inasmuch 
as  the  rulings  upon  the  pleadings  involve  matters 
of  judicial  discretion,  we  will  dismiss  the  first  four  as- 
signments of  error,  which  relate  thereto,  with  the  follow- 
ing suggestions  and  observations.  A  liberal  allowance 
of  amendments  to  the  pleadings,  in  cases  of  this  nature, 
due  regard  being  had  for  the  rights  of  each  party  litigant, 
would  often  conduce  to  the  furtherance  of  justice.  It  is 
probable  that  most  of  the  rejected  testimony  would  have 
been  adjudged  admissible  by  the  court  below,  under  the 
amended  complaint,  if  the  filing  of  the  same  had  been 
permitted.  It  is  of  the  highest  importance  in  trials  in- 
volving the  determination  of  valuable  rights,  that  the 
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pleadings  of  the  parties  should  be  formal  and  sufiScient, 
so  as  to  present  the  substantial  issues  to  be  tried.  The 
legislature  has  made  ample  provision  for  the  mj^lring  of 
necessary  amendments  to  all  pleadings,  vesting  the  au- 
thority for  its  exercise  in  the  presiding  judge,  and  the 
best  interests  of  suitors  will  be  advanced  and  much  valu- 
able time  saved  by  a  generous  but  wise  exercise  of  the 
discretion. 

Before  passing  to  the  other  branches  of  the  case,  viz., 
a  consideration  of  the  errors  assigned  in  respect  to  the 
excluding  of  evidence  offered  in  support  of  plaintiff's 
title,  and  the  action  of  the  court  in  withdrawing  the  case 
from  the  consideration  of  the  jury,  we  will  take  a  cursory 
view  of  the  nature  and  incidents  of  the  action  as  they 
appear  in  the  record  before  us,  and  of  the  issues  as  pre- 
sented by  the  pleadings.  The  whole  evidence,  that  which 
was  offered  and  rejected,  as  well  as  that  which  was  re- 
ceived, tended  to  show  that  the  plaintiff,  the  Lebanon 
Mining  Company  of  New  York,  purchased  a  group  of 
mines  on  Republican  Mountain  in  the  Griffith  mining 
district,  Clear  Creek  county,  several  years  ago,  the  dates 
ranging  from  1870  to  1872.  These  mining  claims  bore 
the  names  at  the  time  of  purchase  of  Sallie  Ward,  L.  W. 
Powell,  E.  i  of  George  D.  Prentice,  and  the  easterly  por- 
tion of  the  Peru  lodes.  In  1871  the  plaintiff  commenced 
the  work  of  driving  a  mining  tunnel  into  this  mountain 
in  the  immediate  vicinity  of  this  group  of  mines.  In  the 
month  of  November  or  December,  1871,  the  lode  in  con- 
troversy was  struck  in  the  tunnel  at  a  point  two  hundred 
and  twenty-seven  feet  from  its  mouth  or  face,  and  named 
Lebanon  Tunnel  Lode  No.  3.  After  the  passage  by  con- 
gress of  the  mining  act  of  May  10,  1872,  which,  among 
other  things,  made  provision  for  the  protection  of  tunnel 
rights,  the  tunnel  site  was  laid  out,  staked,  and  a  location 
certificate  thereof  recorded  in  the  recorder's  office  of 
Clear  Creek  county.  This  vein  so  cut  in  the  tunnel  was 
drifted  upon  a  distance  of  about  seventy  feet  on  either 
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side  of  the  tunnel  and  otherwise  developed,  and  a  location 
certificate  thereof  made  out  and  recorded  on  the  27th 
day  of  March,  1873,  claiming  seven  hundred  and  fifty 
feet  Unear  and  horizontal  measurement  easterly,  and  the 
same  distance  westerly,  from  the  center  of  the  tunnel,  and 
twenty-five  feet  in  width  on  each  side  of  the  center  of 
the  crevice.  Work  upon  this  lode  appears  to  have  been 
continued  by  the  plaintiff  ever  since.  The  superintend- 
ent of  the  plaintiff  testified  that  the  sum  of  $2,000  was 
expended  thereon  in  the  yeara  1873  and  1874.  A  shaft 
was  sunk  upon  it  from  the  tunnel  level,  and  an  air  shaft 
raised  from  the  tunnel  to  the  surface.  The  lode  was 
afterwards  surveyed  and  staked  on  the  surface,  the  lines 
of  the  survey  corresponding  with  the  previous  location, 
except  that  the  width  of  the  claim  was  made  seventy- 
five  feet  on  either  side  of  the  center  of  the  vein,  instead  of 
twenty-five  feet  on  either  side,  as  before. 

Among  other  proofs  offered  by  the  plaintiff  on  the  trial, 
and  rejected  by  the  court,  were  offers  to  prove  that  the 
lines  of  the  Tunnel  Lode  No.  3,  as  surveyed  upon  the  sur- 
face, included  the  several  claims  long  previously  purchased 
by  the  plaintiff,  as  before  stated,  under  the  names  of  Sallie 
Ward,  L.  W.  Powell,  George  D.  Prentice  and  Peru,  and 
that  they  had  ever  since  been  occupied  by  it. 

Defendant  claims  to  be  the  owner  of  the  Peru  lode,  and 
plaintiff  proposed  to  prove  that  the  three  lodes,  known 
by  the  names  of  Sallie  Ward,  the  Peru,  and  th^  Tunnel 
Lode  No.  3,  were  in  fact  one  and  the  same  lode,  which 
the  plaintiff  claims  to  own  under  the  name  of  Tunnel 
Lode  No.  3. 

As  counsel  for  defendant  justify  the  action  of  the  court 
in  rejecting  the  proposed  evidence  on  the  ground  that  it 
was  irrelevant  and  incompetent  under  the  pleadings,  we 
will  next  direct  our  attention  to  the  pleadings  for  the  pur- 
pose of  ascertaining  whether  the  testimony  offered  was 
competent  under  the  issues  presented  thereby.  The  com- 
plaint alleged  that  the  plaintiff,  on  the  1st  day  of  June, 
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1879,  and  at  the  time  of  the  trial,  was  the  owner  and  in 
actual  possession  of  the  Lebanon  Tunnel  No.  3  Lode 
mining  claim,  one  thousand  five  hundred  feet  in  length 
by  seventy -five  feet  in  width;  that  the  defendant,  on  the 
1st  day  of  June,  1879,  wrongfully  entered  upon  that 
portion  of  said  claim  which  is  intersected  by  the  exterior 
lines  of  a  claim  known  as  the  Peru  mining  claim,  and 
ever  since  had  withheld  possession  of  said  parcel  of  Leba- 
non Tunnel  Lode  No.  3  from  the  plaintiff. 

The  title  of  the  plaintiff  is  set  out  in  the  following  lan- 
guage: "It  claims  the  right  to  occupy  and  possess  said 
premises  by  virtue  of  full  compliance  with  the  local  laws 
and  rules  of  miners  in  said  mining  district,  the  laws  of 
the  United  States  and  of  the  state  of  Colorado,  by  actual 
prior  possession  and  by  purchase  and  by  location  and  pre- 
emption as  a  lode  mining  claim,  located  on  the  public 
domain  of  the  United  States." 

The  answer  denies  upon  information  and  belief  all  the 
allegations  of  the  complaint.  For  a  second  defense  the 
defendant  alleged  title  in  itself  to  the  premises  in  contro- 
versy, as  part  of  the  Peru  lode,  "by  virtue  of  full  com- 
pliance with  the  local  rules  and  customs  of  miners,  the 
laws  of  the  United  States  and  of  said  state,  by  discovery 
and  location  and  by  actual  prior  possession,  and  by  pur- 
chase and  location." 

The  replication  filed  to  said  answer  denies  that  defend- 
ant is  of  ever  was  owner  of  the  premises  in  controversy; 
alleges  that  plaintiff  is  owner  of  the  lode  and  premises 
called  by  the  defendant  the  Peru  lode;  avers  purchase  by 
the  plaintiff  on  Jamiary  10,  1871,  of  the  SalUe  Ward  lode 
from  one  J.  Warren  Brown,  who  was  the  owner  thereof 
and  in  possession  of  the  same,  whereby  plaintiff  then  be- 
came and  now  is  owner  thereof;  averring  that  the  lode  so 
piu'chased  is  identical  with  the  property  claimed  by  both 
plaintiff  and  defendant,  but  alleging  that  the  title  claimed 
by  the  defendant  to  said  property  is  subsequent  to  the 
title  so  conveyed  by  Brown  to  the  plaintiff.    Defendant's 
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counsel  take  the  position  that  the  allegation  of  the  plaint- 
iffs ownership  of  the  Sallie  Ward  in  the  repUcation  is  a 
clear  departure  from  the  allegations  of  the  complaint. 
In  support  of  this  position  they  cite  the  case  of  Vattier 
V.  Hinde^  7  Peters,  *254. 

This  was  a  suit  in  chancery,  involving  title  to  a  lot  of 
land  in  Cincinnati,  decided  in  the  supreme  court  of  the 
United  States  in  1833.  The  opinion  holds  that  the  prin- 
ciples, rules  and  usages  of  the  court  of  chancery  in  Eng- 
land, under  which  the  courts  of  the  United  States  were 
then  acting,  would  not  permit  a  special  repUcation  to  be 
filed  in  a  chancery  cause  without  leave  of  the  court, 
whereby  a  new  case  from  that  stated  in  the  bill  should  be 
made  by  the  repUcation. 

In  respect  to  the  above  authority,  we  have  only  to  say: 
First.  That  the  pleadings  in  the  case  at  bar  must  be  con- 
strued by  the  provisions  of  our  Code  of  Civil  Procedure, 
and  not  by  the  iTiles  and  usages  of  the  ancient  court  of 
chancery.  Secondly,  That  the  averments  in  the  replica- 
tion concerning  the  Sallie  Ward  lode  may  be  regarded,  to 
some  extent,  as  new  matter  from  that  stated  in  the  com- 
plaint; but  that  they  constitute  a  clear  departure  from  the 
aUegations  of  the  complaint  and  therefore  make  a  new 
and  different  case,  can  not  be  conceded.  Plaintiff  in  its 
complaint  designates  the  premises  in  controversy  as 
parcel  of  Lebanon  Tunnel  Lode  No.  3,  and  claims  title 
thereto  derived  in  the  foUowing  various  ways:  By  pur- 
chase, by  location  and  pre  emption,  by  actual  prior  pos- 
session, and  by  full  compliance  with  national  and  state 
laws  and  with  the  local  laws  and  rules  of  miners  of 
Grijfith  mining  district.  The  defendant  in  its  answer 
takes  issue  upon  each  aUegation  of  the  complaint,  and 
asserts  title  to  said  premises  in  the  defendant  at  and  be- 
fore suit  brought,  as  parcel  of  the  Peru  Lode  mining 
claim.  It  claims  to  have  derived  its  title  in  the  same 
several  ways  specified  in  the  complaint.  Up  to  this  point 
neither  party  has  stated  when  their  several  alleged  titles 
were  acquired;  from  whom  their  titles  by  purchase  were 
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derived;  nor  is  there  a  specific  ayerment  in  either  com- 
plaint or  answer  that  the  several  titles  were  acquired 
under  the  name  by  which  the  property  is  now  therein 
claimed.  The  replication,  however,  goes  further  in  rela- 
tion  to  the  title  of  the  plaintiff  claimed  to  have  been  de- 
rived by  purchase,  and  gives  the  name  of  the  grantor,  the 
name  by  which  the  premises  were  granted,  and  the  date 
of  the  grant,  the  date  being  January  10,  1871.  It  also 
alleges  that  the  property  granted  is  the  identical  property 
described  in  the  complaint,  the  paragraph  concluding  with 
the  averment  that  the  title  claimed  by  the  defendant  was 
subsequent  to  the  title  so  acquired  by  the  plaintiff.  The 
repUcation  contains  a  statement  of  specific  facts,  which,  if 
tiiie,  show  that  notwithstanding  the  facts  alleged  in  the 
answer,  the  defendant  is  not  entitled  to  recover.  These 
statements  of  the  replication  do  not  constitute  a  departure 
from  the  allegations  of  the  complaint,  and  whether  they 
be'  denominated  new  matter,  or  matter  in  avoidance,  their 
insertion  is  permissible  under  the  code,  which  makes  pro- 
vision therefor.  If  it  be  new  matter,  an  issue  of  fact 
arises  upon  it;  if  matter  in  avoidance,  it  is  to  be  deemed 
controverted  on  the  trial.  Code  of  Civil  Pix)cedure,  §§  72, 
15S.  In  either  case  issues  are  presented  by  the  pleadings 
as  framed,  which  entitle  the  parties  to  introduce  before 
the  jury  such  evidence  of  title,  coupled  with  actual  occu- 
pation and  development,  as  they  may  have,  and  to  alter- 
nate their  proofs  until  the  point  is  reached  where  the 
title  of  one  antedates  that  of  the  other.  It  may  then  re- 
sult that  such  prior  title  must  be  recognized  as  the  supe- 
rior, although  the  record  thereof  may  not  appear  to  be 
entirely  regular.  Sears  v.  Taylor y  4  Col.  41;  McKinney 
V.  Con.  Virginia  M.  Co.  4  Sawyer,  387. 

It  may  also  be  observed  that  no  exception  appears  to 
have  been  taken  to  this  replication  before  the  trial;  conse- 
quently, according  to  the  principles  of  pleading,  its  suffl- 
ciency  under  the  facts  and  circumstances  of  this  case 
must  be  regarded  as  admitted. 

While  the  complaint  and  replication  cannot  be  regarded 
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as  models  of  pleadings  adapted  to  the  presentation  of 
claims  of  the  nature  involved  in  this  proceeding,  yet 
under  like  circumstances,  where  objection  is  not  made  be- 
fore entering  upon  the  trial,  and  vrhere  issues  thereon 
are  joined  by  answer  and  by  operation  of  the  statute,  as 
in  this  case,  such  pleadings  ai'e  sufficient  to  entitle  the 
parties  to  introduce  proof  of  their  respective  rights  and 
claims,  and  the  rights  and  claims  of  their  grantors  and 
privies  in  interest.  Code  of  Civil  Procedure,  §§  249,  266. 
The  plaintiff  produced  testimony  to  the  effect  that  it  had 
been  in  actual  possession  and  occupation  of  the  premises 
in  controversy  ever  since  the  conveyance  thereof  to  it  be- 
fore named,  and  that  such  possession  had  not  been  dis- 
turbed from  the  year  1871,  down  to  the  application  by 
defendant  for  a  patent  in  June,  1 879.  In  this  connection 
plaintiff  should  have  been  permitted  to  offer  the  proposed 
proof  of  its  ownership  of  the  Peru  lode  and  of  the  Sallie 
Ward  lode,  and  that  said  lodes  and  Tunnel  Lode  No.  8 
were  one  and  the  same  lode.  The  same  lode  may  have 
different  names  by  which  it  is  known,  derived  from  dif- 
ferent locations,  and  a  conveyance  of  it  under  either 
name,  if  otherwise  regular,  so  that  it  can  be  ascertained 
what  property  was  intended  to  be  conveyed,  will  pass 
the  title.  Philpotts  v.  Blasdelj  8  Nev.  61.  The  first  loca- 
tion of  the  Lebanon  tunnel  eo  nomine  appears  to  have 
been  clearly  defective  in  not  having  the  boundaries  of  the 
lode  staked  out  upon  the  surface.  Holland  et  al  v.  Mt. 
Auburn  G.  Q.  Mg.  Co.  63  Cal.  149;  Oelcich  v.  Moriarity 
et  al,  63  Cal.  217;  E.  S.  U.  S.  §  2324. 

But  if  the  same  lode  has  been  discovered  on  the  surface 
by  the  plaintiff's  gi-antors,  and  at  the  point  in  controversy 
was  in  the  actual  occupation  of  the  plaintiff,  holding  the 
same  under  color  of  title,  derived  by  purchase  at  the  time 
defendant's  rights  or  the  rights  of  its  grantors  are  sup- 
posed to  have  accrued,  a  valid  location  by  the  defendant 
or  its  grantors  could  not,  under  such  circumstances,  be 
made.     A  subsequent  location  extended  over  a  senior 
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discoveiy  in  the  actual  possession  of  another,  is  not 
valid  as  to  the  portion  thereof  occupied  by  the  other 
party.  Faxon  v.  Barnard  et  oZ.  1  Col.  Law  Rep.  145. 
It  follows  that,  if  plaintiff  has  been  in  the  actual  posses- 
sion of  the  entii'e  lode  claimed  by  it,  ever  since  it  was 
cut  in  the  tunnel,  having  and  maintaining  priority  of 
right  thereto  by  purchase  and  by  actual  working  thereon 
as  before  stated,  the  plaintiffs  relocation  certificate  of 
July  28,  1879,  although  subsequent  in  date  to  the  reloca- 
tion certificate  of  defendant,  would  be  the  better  evi- 
dence, since  it  would  relate  back  to  the  initiatory  steps 
taken  by  plaintiff  for  acquiring  the  title. 

Under  the  foregoing  state  of  facts,  if  they  exist,  de- 
fendant's efforts  to  acquire  title  to  any  portion  of  the 
premises  in  controversy  would  be  wholly  unavailing;  for 
entering  upon  premises  in  the  actual  possession  of  an- 
other, for  the  purpose  of  performing  the  acts  necessary 
to  constitute  location  and  possession,  amount  only  to 
a  trespass,  and  cannot  form  the  basis  for  the  acquisition 
of  title. 

We  come  now  to  the  action  of  the  court  in  directing 
what  verdict  should  be  returned  by  the  jury.  This  was 
clearly  error.  The  character  of  the  evidence  admitted 
on  the  part  of  the  plaintiff  and  defendant  entitled  the 
parties  to  have  its  sufficiency  to  sustain  the  issues  deter- 
mined by  the  jury  instead  of  by  the  court. 

"It  is  a  rule  of  law,  that  if  there  is  evidence  which 
tends  to  establish  the  plaintiff's  cause  of  action,  or  the 
defendant's  case,  it  is  erroneous  for  the  court  to  withdraw 
the  case  from  the  jury,  or  to  direct  a  verdict,  because  it 
is  not  for  the  court  to  judge  of  the  sufficiency  of  the  evi- 
dence."   Proffat  on  Jury  Trial,  §  355. 

Thei'e  was  evidence  tending  to  establish  plaintiff's  cause 
of  action;  evidence  of  a  long  continued  and  uninterrupted 
possession;  of  the  expenditure  of  lai^  sums  of  money 
in  development  of  the  property  in  dispute,  from  the  work- 
ings in  the  tunnel  and  upon  the  surface  as  well.    This 
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is  a  possessory  action,  and  proof  of  possession  of  a  mining 
claim  is  always  prima  facie  evidence  of  title.  It  is  pi'e- 
sumptive  of  the  ownership  declared  on,  and,  until  over- 
come by  evidence  of  a  superior  character,  is  sufficient  to 
maintain  the  action.  Sears  v.  Taylor^  4  Col.  38.  The 
strictly  legal  title  is  seldom  involved  in  these  contests,  it 
being  in  the  government.  The  doctrine,  therefore,  does 
not  apply,  that  the  plaintiff  must  recover  on  the  strength 
of  his  own  title,  and  not  on  the  weakness  of  his  adver- 
sary's title.  It  has  been  held  that  if  the  plaintiff  is  unable 
to  prove  a  valid  location  in  accordance  with  the  min- 
ing laws  in  force,  yet  if  he  show  actual  possession  under 
color  of  title  at  the  time  defendant  entered,  he  may  re- 
cover in  ejectment.  And  since  there  is  no  time  prescribed 
within  which  the  plaintiff  shall  make  application  for  a  pat- 
ent, his  possession  may  in  time  ripen  into  a  perfect  right. 
Harris  v.  Eqvator  Mining  &  Smelting  Co.  2  Col.  Law 
Eep.  63.  It  was  the  province  of  the  jury  in  the  present 
case  to  detei-mine  from  the  evidence  admitted  by  the 
court,  under  proper  instructions,  as  to  the  effect  of  the 
locations  and  relocations  proved,  considered  with  respect 
to  the  proof  of  actual  occupation  and  the  working  of  the 
property,  whether  the  plaintiff  was  not  entitled  to  the 
surface  ground  as  well  as  the  crevice  or  lode  sued  for. 
This  province  of  the  jiu^y  was  usurped  by  the  court,  which 
was  error.  The  foregoing  views  are  largely  hypothetical 
as  to  the  facts,  and  are  based  upon  the  offers  to  produce 
evidence  which  were  rejected  by  the  court.  For  the  pur- 
poses of  this  appeal,  we  are  compelled  to  assume  that  the 
proposed  evidence  could  have  been  produced.  Being  of 
opinion  that  several  errors  occurred  on  the  trial  below, 
the  judgment  will  be  reversed  and  the  cause  remanded 

for  another  trial. 

Beversed. 
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e    S82       The   Denver,   South   Park  &   Pacific  R.  R.  Co.  v. 
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as  fiiOi        1.  Special  property  in  goods  may,  under  the  code,  enable  a  party  to  sue 

in  his  own  name  as  in  replevin  or  trover.  VSThere  the  entire  prop- 
erty is  in  the  consignor,  he  is  the  proper  party  to  sue ;  where  the 
entire  property  is  in  the  consignee,  the  latter  sues;  when  both  are 
interested,  one  as  general,  the  oth^  as  a  special  owner,  either  may 
sue.  A  recovery  in  such  action,  properly  instituted,  will  be  a  bar  to 
any  subsequent  action  against  the  same  defendant  at  the  suit  of 
another  party  having  either  a  general  or  special  property  in  the 
goods. 
9.  In  case  of  loss  of  goods  for  which  a  carrier  becomes  liable,  the  gen- 
eral rule  is  that  the  measure  of  damages  is  the  value  of  the  goods 
at  the  point  of  destination ;  but  the  rule  is  more*  especially  applica- 
ble to  goods  shipped  for  sale  in  the  ordinary  course  of  commercial 
traflSc,  and  not  to  household  goods  and  wearing  apparel  in  use.  In 
such  cases  the  measure  of  damages  is  a  matter  of  law  to  be  decided 
by  the  court. 

Appeal  from  County  Court  of  Chaffee  County. 
The  facts  are  sufficiently  stated  in  the  opinion. 
Mr.  H.  C.  Dillon,  for  appellant. 
Messrs.  Elmworth  and  VaKatta,  for  appellee. 

Stone,  J.  Appellee  sued  the  appellant  company  to  re- 
cover for  the  loss  of  a  box  and  contents,  delivered  to  the 
company  for  shipment  over  their  railroad  to  Buena  Vista. 
AppeUee,  in  testifying,  described  each  article  contained  in 
the  box  from  a  list  produced,  and  stated  their  value  sep- 
arately. The  goods  consisted  of  articles  of  wearing 
apparel  for  himself  and  wife,  bedding,  table-ware,  cook- 
ing utensils  and  some  cai'penter  tools.  Witness  stated 
the  cost  price,  ten  months  previously,  amounting  to 
$872.50,  and  deducted  $72.60  "for  wear  and  tear." 

Upon  cross-examination  the  appeUee  stated  that  certain 
of  the  goods,  which  he  specified  in  detail,  belonged  to  his 
wife  as  her  individual  property. 
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Appellant  thereupon  moved  to  strike  out  all  evidence  of 
the  loss  and  value  of  such  goods  as  were  admitted  hj 
appellee  to  be  the  separate  property  of  his  wife.  The 
motion  was  overruled,  and  this  is  made  the  ground  of  the 
first  error  assigned. 

Counsel  for  appellant  contends  that  since  the  code  re- 
qrdres  that  all  suits  shall  be  prosecuted  in  the  name  of 
"the  real  party  in  interest,"  and  since  our  statute  confers 
upon  married  women  the  right  to  sue  in  respect  to  their 
separate  property  the  same  as  if  they  were  sole,  no  right 
of  action  accrued  to  the  appellant  in  this  case  respecting 
the  goods  which  were  owned  by  his  wife. 

This  contention  cannot  avail  the  appellant  as  a  defense 
to  the  action.  The  appellee  had  a  special  property  in  the 
goods  and  a  beneficial  interest  in  the  recovery  therefor, 
which  gave  him  a  right  to  sue  in  his  own  name  the  same 
as  in  actions  of  replevin  for  the  possession,  or  in  trover 
upon  a  conversion. 

In  this  class  of  cases  an  agent  or  bailee  may  sue  where 
he  has  a  special  property  in  the  goods  or  a  beneficial  in- 
terest therein.    Angell  on  Carriers,  sec.  492. 

To  the  extent  of  this  interest  the  appellee  was  a  real 
party  in  interest. 

Besides,  the  bill  of  lading  in  evidence  shows  that  the 
goods  were  shipped  by  appellee  in  his  own  name,  that  he 
paid  the  freight  therefor,  and  that  the  box  was  to  be  de- 
livered to  him  at  the  point  of  destination.  He  was  there- 
fore both  consignor  and  consignee,  and  appellant  having 
dealt  with  him  as  the  rightful  custodian,  cannot  be  heard 
to  say  that  he  is  not  entitled  to  sue  on  a  breach  of  the 
contract. 

Mr.  Angell,  in  treating  of  the  proper  parties  to  sue,  as 
between  consignor  and  consignee  on  a  contract  of  car- 
riage, lays  down  the  following  summary  of  the  law  in 
such  cases:  Firsts  where  the  entire  property  is  in  the 
consignor,  he  is  the  proper  party  to  sue.  Second,  where 
the  entire  property  is  in  the  consignee,  the  latter  sues. 
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Thirds  where  both  are  interested,  one  as  general,  the 
other  as  a  special  owner,  then  either  may  sue.  Angell  on 
Carriei^s,  sec.  495. 

And  a  recovery  in  such  action,  properly  instituted,  will 
be  a  bar  to  any  subsequent  action  against  the  same  de- 
fendant at  the  suit  of  another  party  having  either  a 
general  or  special  property  in  the  goods.  Redfield  on 
Carriers,  sec.  321. 

In  such  cases,  ^^  whichever  first  obtains  damages,  it  is 
a  full  satisfaction."  Angell  on  Carriei-s,  sec.  493;  O. 
W.  R.  R.  Co.  V.  McComas,  33  111.  185. 

Where  the  consignor  ships  on  a  special  agreement  that 
he  pays  freight,  it  is  no  answer  in  a  suit  by  him  that  he 
is  not  the  owner.     Angell  on  Carriers,  sec.  500. 

The  carrier,  as  agent  for  the  consignor  from  whom  it 
receives  the  property  for  shipment,  is  not  at  liberty  to 
dispute  the  title  of  such  consignor  in  an  action  brought 
by  him.     O.  W.  R.  R.  Co.  v.  McComaSj  supra. 

The  second  and  third  assignments  are  based  upon  the 
same  ground,  substantially,  as  the  first,  and  are  sufii- 
ciently  answered  by  what  we  have  thereon  announced. 
The  questions  presented  by  the  other  assignments  of  error 
arise  upon  the  rulings  of  the  court  allowing  certain  ques- 
tions to  be  answered  by  a  witness  and  in  disallowing 
others. 

One  Jonsen  was  called  by  appellant  as  an  "expert "  to 
testify  as  to  the  value  of  the  lost  goods.  He  stated  that 
he  was  '^a  dealer  in  furniture  and  second-hand  household 
goods  "  in  Buena  Vista,  and  knew  the  value  of  such  goods 
at  that  point  in  June,  the  month  in  which  the  goods  in 
question  were  shipped.  The  witness  was  then  asked  the 
following  question :  *  *  Supposing  the  overcoat  mentioned  in 
this  list  by  the  plaintiff  to  have  been  made  of  good  woolen 
stuff,  bought  new  ten  months  ago  at  a  cost  of  fifteen 
dollars,  and  to  have  received  the  most  careful  usage  since 
that  time  that  a  laboring  man  bestows  upon  such  goods, 
what  would  be  its  value  in  the  market  at  Buena  Vista  in 
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June  last  ? "  An  objection  to  this  question  was  sustained 
by  the  court,  and  this  ruhng  is  made  the  ground  of  the 
fourth  assignment  of  error. 

■Although  of  little  importance,  considering  that  the  trial 
was  to  the  court  without  the  intervention  of  a  jury,  we 
think  that  the  ruling  of  the  court  was  not  improper. 

The  statement  of  the  witness  that  he  was  a  dealer  in 
"furniture  and  second-hand  household  goods,"  was  no 
evidence  that  he  knew  anything  more  about  the  value  of 
clothing  than  the  court  who  was  trying  the  case.  More 
than  this,  there  was  no  evidence  that  there  was  any 
"market"  or  "market  value"  whatever  at  Buena  Vista 
for  the  property  in  question. 

In  case  of  loss  of  goods  for  which  a  carrier  becomes 
liable,  the  general  rule  is  that  the  measure  of  damage  is 
the  value  of  the  goods  at  the  point  of  destination.  Sedg- 
wick on  Meas.  Dam.  356. 

But  this  general  rule  is  not  applicable  in  every  case, 
and  to  every  class  and  species  of  personal  property.  The 
rule  is  more  especially  applied  to  goods  shipped  for  sale 
in  the  ordinary  course  of  commercial  traffic,  where  a 
profit  is  expected  to  be  realized  from  sale  at  the  point  of 
destination,  over  the  cost  price  at  place  of  shipment. 

As  to  certain  other  goods,  such  as  wearing  apparel  in 
use,  and  certdin  articles  of  household  goods  and  furni- 
ture, kept  for  personal  use  and  not  for  sale,  while  they 
have  a  real  intrinsic  value  to  the  owner,  they  may  have 
little  or  no  market  value  whatever  at  the  point  of  desti- 
nation ;  they  are  not  shipped  as  marketable  goods.  The 
market  value  of  many  such  articles  depends  on  style  and 
fashion,  irrespective  of  actual  value  for  use.  In  some 
cases  the  owner  may  not  be  able  to  replace  them  in  any 
market.  In  such  cases  the  value  is  to  be  properly  fixed 
by  considerations  of  cost  and  of  actual  worth  at  the  time 
of  the  loss,  without  reference  to  what  they  could  be  sold 
for  in  a  particular  market,  or  hawked  off  for  by  a  second- 
hand dealer  where  they  happened  to  be  unladed. 
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The  following  question  was  then  asked  the  witness: 
^'Please  look  at  the  list  of  goods  and  examine  the  de- 
scription and  character  of  the  same  as  mentioned  in  the 
list;  and  supposing  those  goods,  as  testified  by  the  plaintiff, 
to  have  been  purchased  ten  months  ago  at  the  prices 
mentioned  in  that  list,  and  supposing  them  to  have  re- 
ceived the  best  of  care  which  a  laboring  man  in  their  use 
could  bestow  upon  them,  what  depreciation  in  value 
would  they  have  sustained  at  the  end  of  that  time  ? " 

The  question  was  objected  to  by  appellee,  and  the  ob- 
jection being  overruled,  the  witness  answered:  "They 
would  have  depreciated  at  least  fifty  per  cent,  in 
value." 

The  appellant  then  "offered  to  prove  by  expert  testi- 
mony "  of  this  witness,  "  that  the  goods  mentioned  by 
the  plaintiff  could  not  possibly  have  been  packed  into  a 
box  of  the  dimensions  sworn  to  by  the  plaintiff;"  and  ap- 
pellant further  "  offered  to  prove  by  expert  testimony, 
that  the  articles  claimed  by  plaintiff  to  have  been  packed 
in  that  box  would  have  weighed  at  least  four  hundred 
pounds  instead  of  two  hundred  pounds,  as  shown  by  the 
shipping  bill. " 

Both  these  offers  were  objected  to  by  appellee  and  the 
objections  sustained,  and  the  error  predicated  thereon 
constitutes  the  fifth  and  sixth  assignments. 

The  testimony  offered  was  wholly  incompetent.  With- 
out an  inspection  of  the  box  and  the  articles  themselves, 
or  knowledge  of  the  size  and  weight  of  each,  such  an 
opinion  could  have  had  no  value  or  weight  whatever 
against  the  positive  testimony  of  the  appellee  that  the 
box  contained  all  of  the  articles  mentioned  in  the  inven- 
tory produced  by  him  in  court.  Even  if  such  a  question 
could  be  allowed  under  an)'^  circumstances,  this  witness 
was  not  shown  to  be  an  expert  in  weights  and  measures. 

Upon  cross-examination  this  witness  testified  that  he 
never  saw  the  goods  in  question,  that  he  did  not  know 
whether  tbey  were  bought  in  Canada  or  the  United 
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States,  and  the  following  question  was  then  propounded: 
"Supposing  them  to. have  been  bought  in  Canada  ten 
months  ago,  where  there  is  no  protective  tariff,  and 
brought  from  there  to  the  United  States,  where  such  goods 
are  worth  more  new,  would  you  take  off  as  much  as  fifty 
per  cent,  depreciation  ? "  The  question  was  objected  to  by 
appellant,  the  objection  overruled,  and  the  witness  then 
answered  that:  "if  goods  are  cheaper  in  Canada  than  in 
the  United  States,  the  per  cent,  of  depreciation  ought  not 
to  be  so  much." 

The  ruling  of  the  court  in  allowing  this  question  to  be 
asked  and  answered  is  the  seventh  assignment  9f  error. 

There  was  no  evidence  before  the  court  that  all  of  the 
goods  were  purchased  in  Canada,  and  the  question  in 
itself  was  not  a  proper  one,  but  the  testimony  could  not 
have  prejudiced  the  appellant.  The  question  was  hypo- 
thetical, and  the  answer  could  but  serve  merely  to  qualify 
the  answer  of  the  same  witness  to  the  hypothetical  ques- 
tion put  to  him  on  his  direct  examination,  respecting  the 
per  cent,  of  depreciation  in  the  value  of  the  goods  in  the 
case  supposed. 

As  to  the  eighth  assignment  of  error,  respecting  the 
refusal  of  the  court  to  allow  the  defendant's  offer  of  cer- 
tain so-called  "  expert "  testimony,  counsel  for  appellant 
argues  in  favor  of  the  admissibility  of  the  testimony 
offered,  on  the  assumption  that  the  pm'pose  of  such  tes- 
timony being  to  show  the  market  value  of  the  goods  at 
Buena  Vista,  its  rejection  was  error.  Since  we  have,  in 
considering  the  former  assignments,  already  passed  upon 
the  question  of  market  value  at  Buena  Vista,  as  affecting 
the  measure  of  damages  in  this  case,  we  need  add  noth- 
ing to  what  has  already  been  said  upon  this  point  further 
than  to  observe  that,  in  all  cases  like  this,  the  measure  of 
damages  is  a  matter  of  law  to  be  d^^cided  by  the  court. 
Sedgwick,  Meas.  Dam.  604.  And  we  see  no  error  in  the 
i-uh'ng  of  the  court  upon  this  point,  sufficient  to  warrant 
a  reversaL 
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The  objections  of  appellant  embraced  in  the  other  as- 
signments of  error  are  sufficiently  met  by  what  we  have 
said  in  passing  upon  the  foregoing,  and  need  not  be  fur- 
ther noticed. 

Perceiving  no  material  error  in  the  record,  the  judg- 
ment will  be  affirmed. 

Affirmed. 


«  m  Smith  et  al.  v.  Aurich  et  al. 

11    4341 

19  an    1.  Under  the  code  the  summons  must  contain  such  a  statement  of  the 


6  388  cause  "of  action  as  will  inform  the  defendant  of  the  particular 

6  ~ffi8|  matter  or  transaction  concerning  which  he  is  called  upon  to  de- 

19  3421  fend. 

2.  When  the  law  expressly  directs  that  process  shall  be  in  a  specified 
form,  and  issued  in  a  particular  manner,  such  provision  is  manda- 
tory, and  a  failure  to  comply  with  the  law  in  that  respect  will  render 
such  process  void. 

EiTor  to  County  Court  of  Lake  County. 

The  case  is  stated  in  the  opinion. 

Messrs.  Coston  and  Owens,  and  Messrs.  George,  Max- 
well and  Phelps,  for  plaintiffs  in  error. 

Mr.  J.  McD.  LivESAY  and  Mr.  N.  Rollins,  for  defend- 
ants in  error. 

Beck,  C.  J.  Robert  Aurich  and  Jacob  Mengel  brought 
suit  against  the  plaintiffs  in  error  in  the  county  court  of 
Lake  county,  and  at  the  November  term  thereof,  1880, 
recovered  a  judgment  by  default  for  the  sum  of  $2,000, 
being  the  full  amount  of  damages  claimed  in  their  com- 
plaint. 

The  cause  of  action  stated  in  the  complaint  was,  sub- 
stantially, that  a  short  time  before  suit  commenced,  Au- 
rich and  Mengel,  being  indebted  to  Smith,  one  of  the 
defendants  below,  executed  to  him  three  promissory 
notes,  payable  at  different  dates,  and  to  secure  payment 
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of  the  notes  executed  a  chattel  mortgage  upon  the  fixt- 
ures,  machinery,  furniture  and  stock  in  trade  of  the 
Arkansas  Brewery,  situate  near  LeadviUe,  also  upon  a 
span  of  mules,  double  harness  and  wagon.  That  by  the 
terms  of  the  mortgage  the  plaintiffs  were  to  retain  pos- 
session until  default  in  the  conditions  thereof.  The  com- 
plaint further  charges  that  Smith  fraudulently  conspired 
and  combined  with  the  other  defendants,  naming  them, 
to  cheat,  defraud  and  swindle  the  plaintiffs  out  of  their 
property,  and  its  value,  and  in  furtherance  of  the  con- 
spiracy forcibly  took  possession  of  the  whole  of  said  prop- 
erty and  fraudulently  sold  the  same  at  public  auction, 
none  of  the  notes  being  due  and  no  default  having  oc- 
curred as  to  any  of  the  conditions  of  the  mortgage. 

Plaintiffs  further  charge  that  the  sale  was  so  fraudu- 
lently conducted  for  the  purpose  of  preventing  competi- 
tion thereat,  that  the  several  articles  of  property  sold  at 
nominal  prices,  greatly  below  their  value. 

The  complaint  details  the  several  fraudulent  acts  per- 
petrated and  wrongs  done  to  the  plaintiffs  by  the  defend- 
ants, and  concludes  by  laying  plaintiffs'  damages  at 
$2,000. 

The  defendants  failed  to  appear  and  defend  the  action, 
and  judgment  by  default  was  entered  against  them  for 
the  sum  of  $2,000. 

The  defendants  afterwards,  at  the  same  term  of  court, 
by  special  appearance  for  that  purpose  only,  applied  to 
have  the  judgment  vacated,  and,  upon  refusal,  prayed  an 
appeal  to  the  district  court,  which  was  also  denied. 
They  then  sued  out  this  writ  of  error. 

The  first  error  assigned  is:  "  The  complaint  unites  two 
causes  of  action,  contrary  to  law." 

In  our  judgment  there  is  no  foundation  for  this  assign- 
ment.  The  form  and  substance  of  the  complaint  is 
authorized  by  the  71st  section  of  the  code. 

Several  other  errors  are  assigned,  hup  it  is  only  neces- 
sary to  consider  the  error  relating  to  the  sufficiency  of  the 
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summons,  as  the  case  may  be  disposed  of  on  that  alone. 
This  error  as  assigned  is,  that  the  summons  does  not 
state  the  cause  of  action  or  its  nature. 

It  is  evident  that  the  summons  does  not  conform  to  the 
substantial  requirements  of  section  31  of  the  code  in  this 
pai'ticular.  The  provision  is  that  the  summons  shall 
state  '^  the  cause  and  general  nature  of  the  action.'' 

The  statement  in  the  summons  is,  ^Hhe  said  action  is 
brought  to  recover  the  sum  of  $2,000  damages,  alleged  to 
have  been  sustained  by  said  plaintiffs,  in  consequence  of 
certain  acts  and  doings  of  said  defendants,  etc.,  as  will 
more  fully  appear  by  the  complaint  on  file  herein,  to 
which  reference  is  here  made." 

It  is  clear  that  this  writ  does  not  furnish  to  the  defend- 
ants that  information  as  to  the  cause  and  nature  of  the 
action  which  is  contemplated  by  the  statute.  It  notifies 
them  that  money  is  claimed  to  an  amount  limited  by  the 
jurisdiction  of  the  court,  but  whether  the  damages 
claimed  arise  by  virtue  of  a  contract  entered  into  by  the 
defendants,  oral  or  in  writing,  or  by  reason  of  injuries 
done  to  person  or  property,  or  by  other  and  what  acts  of 
the  defendants,  is  not  stated. 

The  evident  intention  of  ^;he  code  provision  is,  that  the 
summons  shall  contain  such  a  statement  of  -the  cause  of 
action  as  will  inform  defendants  of  the  particular  matter 
or  transaction  concerning  which  they  are  called  upon  to 
defend.  Such  information  cannot  be  obtained  from  this 
summons  alone. 

The  phrase,  "  in  consequence  of  cei^tain  acts  and  doings 
of  said  defendants,"  is  too  indefinite  to  be  capable  of  itself 
of  imparting  any  information  whatever.  Nor  can  an 
expression  so  void  of  advice  be  aided,  under  our  practice, 
by  reference  to  the  complaint. 

Such  a  construction  would  be  equivalent  to  saying  tliat 
the  summons  need  only  state  whether  the  action  is  brought 
to  recover  money,  or  property,  and  make  the  usual  refer- 
ence for  particulars  to  the  complaint  on  file. 
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If  our  code  required,  as  that  of  California  does,  that  a 
copy  of  the  complaint  must  be  served  with  the  summons, 
such  a  construction  would  be  more  plausible.  The  fact  is 
patent  that  this  writ  does  not  conform  to  the  statute.  It 
follows  that  if  the  insertion  in  the  writ  of  the  several 
matters  specified  in  section  31  is  indispensable  to  its  valid- 
ity, this  writ  must  be  declared  invahd. 

A  single  question  remains,  to  determine  the  point 
whether  the  court  below  acquired  jurisdiction,  by  service 
of  this  writ,  to  enter  up  judgment  against  the  defendants. 
If  the  provision  in  question  is  directory  merely,  the  fail- 
ure to  insert  in  the  summons  the  cause  and  general  nature 
of  the  action  does  not  invalidate  the  action  of  the  court 
in  entering  judgment  by  default  against  the  defendants; 
but  if,  on  the  contrary,  the  requirement  is  to  be  held 
mandatory,  there  must  be  a  substantial  compliance  there- 
with to  support  such  a  judgment. 

In  Sidwell  v.  Schumacher^  99  HI.  426,  it  is  said:  "  While 
there  is  some  conflict  of  authority  upon  this  subject,  yet 
it  is  believed  that  the  weight  of  authority  establishes  the 
proposition,  that  where  the  law  expressly  directs  that 
process  shall  be  in  a  specified  form,  and  issued  in  a  par- 
ticular manner,  such  a  provision  is  mandatoiy,  and  a 
failure  on  the  part  of  the  official  whose  duty  it  is  to  issue 
it,  to  comply  with  the  law  in  that  respect,  will  render 
such  process  void. " 

The  reasoning  of  the  court  in  the  above  case,  and  the 
authorities  therein  cited,  fully  sustain  the  proposition. 

In  Hochlander  v.  HochlandeTy  73  111.  618,  the  objection 
to  the  summons  was  that  it  was  not  made  returnable  to 
the  next  term  after  its  date,  as  required  by  the  sixth  sec- 
tion of  the  chancery  act.  It  was  held  that  the  statute 
having  been  disregarded,  the  writ  was  without  force  and 
failed  to  confer  jurisdiction  over  the  person  of  the  defend- 
ant, and  that  the  decree  entered  upon  the  default  of  the 
defendant  was  void. 

The  ground  on  which  constitutional  and  statutory  pro- 
visions required  to  be  inserted  in  writs  are  held  to  be 
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mandatoiy,  is  that  the  proper  authority  having  declared 
what  the  process  shall  contain^  and  of  what  it  shall  con- 
sist, all  other  forms  are  prohibited  by  implication. 

In  the  case  of  Lyman  v,  Milton^  44  Cal.  630,  the  su- 
preme court  of  California  considered  the  effect  of  a  fail- 
ui'e  to  insert  in  a  summons  one  of  the  statements 
required  by  the  twenty -fourth  section  of  the  practice  act. 
The  requirements  of  that  section  are  identical  with  those 
of  section  31  of  our  Civil  Code.  The  failure  in  that  case 
was  to  comply  with  the  provision,  ^^The  summons  shall 
state  the  parties  to  the  action.^^  The  defendants  were 
Maltha  Ellen  Milton,  a  widow,  and  her  infant  daughter, 
Ida  Milton.  The  mother  had  been  appointed  administm- 
trix  of  the  estate  of  her  deceased  husband.  The  sum- 
mons was  entitled,  "  W.  LymaUy  plaintiff y  v.  M.  E. 
Milton  C Administratrix,  etc.)  et  a/.,  defendants.^ 

A  motion  to  quash  the  summons,  on  the  gix>und  that 
it  was  radically  defective  in  not  stating  the  parties  to  the 
action,  was  made  and  overruled  in  the  lower  court.  Upon 
this  point  the  supremo  court  held  that  the  words  "e/  a/." 
were  of  no  significance,  and  that  the  summons  did  not 
state  tlie  parties  to  the  action.  It  further  held  that  the 
several  requirements  of  the  section  were  mandatory,  and 
all  of  them  must  be  observed.  If  any  one  could  be 
omitted  without  invalidating  the  process,  all  might  be. 
The  court  adds:  "  The  summons  is  the  process  by  which 
parties  defendant  are  brought  into  court,  so  as  to  give 
the  court  jurisdiction  of  their  persons.  Its  form  is  pre- 
scribed by  law,  and  whatever  the  form  may  be,  it  must 
be  observed,  at  least  substantially.  *  *  *  We  enter- 
tain no  doubt  that  a  summons  must  contain  all  that  is 
required  by  the  statute,  whether  deemed  needful  or  not." 

Upon  principle  and  authority,  therefore,  we  are  pre- 
pared to  hold  that  the  summons  in  this  case  was  so  de- 
fective in  form  that  its  service  did  not  confer  upon  the 
court  jurisdiction  of  the  persons  of  the  defendants.  For 
which  i-eason  the  judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings.  Reversed. 
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1.  The  relocation  of  an  abandoned  mining-  claim  is  made  in  substan- 

tially the  same  manner  as  the  original  location  thereof.  The  relo- 
cator  must  perform  all  the  acts  required  in  making  a  valid  original 
location^  in  the  same  manner  and  within  the  same  time  as  though 
the  premises  had  always  remained  a  part  of  the  unappropriated 
public  domain,  except  that  he  may  adopt  the  boundary  stakes  of 
the  abandoned  claim,  and,  instead  of  sinking  a  new  discovery 
shafts  he  may  sink  the  old  one  ten  feet  deeper. 

2.  If  the  relocator  finds  a  vein  in  the  discovery  shaft  of  the  abandoned 

claim,  he  may,  under  our  statute,  make  a  valid  relocation  thereon,, 
though  technicaliy  such  finding  may  not  constitute  a  discovery. 

3.  Only  the  unoccupied  and  unappropriated  mineral  lands  of  the  gen- 

eral government  ai*e  subject  to  exploration  and  location. 

4.  When  tlie  locator  has  fully  complied  with  the  law  in  locating  a 

mining  claim,  he  is  entitled  to  the  exclusive  po683ssion  and  enjoy- 
ment thereof  until  it  is  forfeited  or  abandoned. 

5.  The  locator  of  a  mining  claim  must  sink  liis  discovery  shaft  upon 

territory  which  he  has  a  right  to  appropriate.  He  cannot  sink 
such  shaft  upon  ground  embraced  within  a  prior  valid  and  sub- 
sisting location. 

6.  Section  256  of  the  code  does  not  prevent  the  admission  of  proof 

showing  a  failure  to  perform  one  of  the  acts  essential  to  a  valid 
location,  though  such  proof  also  establishes  the  fact  that  action- 
able injuries  were  done  to  third  parties  who  are  neither  parties  nor 
privies  to  the  action. 

7.  The  vein  is  the  principal  thing,  and  the  location  should  be  made  in 

oonforinity  with  the  strike  thereof. 

8.  When  one  has  discovered  a  lode  upon  the  un84>propriated  publio 

domain,  and  has,  within  the  proper  time,  in  good  faith,  performed 
all  of  the  subsequent  acts  essential  to  a  valid  location,  as  provided 
by  law,  he  is  entitled  to  the  presumption  that  his  lode  extends 
through  the  full  length  of  the  claim. 

9.  And  where  another,  by  a  subsequent  and  conflicting  location,  under- 

takes to  hold  a  portion  of  the  prior  claim  on  the  ground  that  the 
lode  thereof  does  not  extend  to  the  conflicting  premises,  the  bur- 
den of  proving  such  fact  is  upon  the  subsequent  locator. 
10.  The  object  of  location  statutes  is  not  merely  to  fix  the  amount  of 
surface  territory  allowed  the  locator  for  working  purposes,  but 
also  to  protect  him  in  the  exclusive  possession  and  enjoyment  of 
his  lode,  and  all  other  veins,  lodes  or  ledges,  the  apexes  of  which 
are  within  his  surface  boundaries. 
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The  facts  are  stated  in  the  opinion. 

Messrs.  MoNTGOMEBY  and  Bisisa  and  Mr.  John  W. 
Warner,  for  appellants. 

Messrs.  Hugh  B[JTLEB  and  Platt  Sogers,  for  ap- 
pellees. 

Helm,  J.  This  is  an  action  brought  in  pursuance  of 
an  advei^se  claim,  filed  in  the  United  States  land  office,  to 
determine  the  right  of  possession  of  the  premises  in  con- 
flict. It  was  tried  in  the  court  below  prior  to  the  passage 
of  the  act  of  congress  approved  March  3, 1881,  and  there- 
fore the  changes  introduced  by  that  act,  in  the  proof  re- 
quired, have  no  application  to  this  case. 

Appellees'  rights  were  acquired  by  virtue  of  an  alleged 
relocation  of  an  abandoned  claim.  Both  the  abandoned 
and  relocated  claims  are  known  as  the  "  Swallow  Tail " 
lode  or  location,  and  are  identical  in  territory.  Appel- 
lants, who  were  defendants  below,  base  their  right  to  the 
conflicting  premises  upon  a  location  of  the  Silver  King 
lode.  Their  alleged  location  was  made  subsequent  to  the 
location  of  appellees  aforesaid.  Appellees  recovei-ed  a 
verdict  and  judgment  in  the  court  below. 

There  is  not  evidence  sufficient  to  support  such  recov- 
ery on  the  ground  of  naked  possession  alone,  and  the 
same  must  ba  sustained,  if  at  all,  upon  the  proof  of  a 
valid  relocation  of  the  Swallow  Tail  lode  by  a  full  com- 
pliance with  all  the  requirements  of  law. 

The  relocation  of  an  abandoned  mining  claim  is  made 
in  substantially  the  same  manner  as  the  original  location 
thereof.  The  relocator  may,  under  our  statute  (sec.  1825, 
General  Laws  of  Colorado),  adopt  a  part  or  all  of  the  bound- 
ary stakes,  if  standing,  erected  by  his  predecessor,  and 
I  he  may  sink  the  original  discovery  shaft  ten  feet  deeper, 

instead  of  sinking  a  new  one  upon  the  vein;  with  these 
exceptions,  he  must  perform  all  the  acts  required  in  mak- 
ing a  valid  original  location,  in  the  same  manner  and 
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within  the  same  time  as  though  the  premises  had  always 
remained  a  part  of  the  unappropriated  public  domain. 
The  essential  prerequisite  to  the  various  acts  constituting 
a  valid  mining  location  is  the  discovery  of  a  vein,  lode  or 
ledge  of  mineral-bearing  rock  in  place.  But  if  the  relo- 
cator  finds  such  vein  in  the  discovery  shaft  of  the  aban- 
doned claim,  he  may,  under  our  statute,  make  a  valid 
relocation  thereon;  though  such  finding  is  not  a  disclos- 
ure of  something  that  "existed  before  but  remained  un- 
known," and  therefore,  technically,  perhaps,  does  not 
constitute  a  discovery. 

Appellees  in  making  their  relocation  of  the  Swallow 
Tail  lode  availed  themselves  of  the  privilege  accorded  by 
our  statute  (sec.  1817,  Gteneral  Laws),  and  excavated  a 
tunnel  instead  of  sinking  a  discovery  shaft. 

The  evidence  and  pleadings  in  the  case  establish  beyond 
question  the  facts  that  said  discovery  tunnel,  while  within 
the  surface  boundaries  of  the  Swallow  Tail  lode,  was  also 
upon  the  territory  of  a  prior  location  known  as  the  Verde 
claim,  with  which  the  said  relocation  conflicted,  and  that 
the  said  Verde  claim,  at  the  date  of  such  attempted 
relocation,  and  at  the  time  of  trial,  was  a  vaUd  and  sub- 
sisting mining  location. 

Only  the  unoccupied  and  unappropriated  mineral  lands 
of  the  general  government  are  subject  to  exploration  and 
location.  When  one  has  discovered  a  vein,  and  has  com- 
plied fully  with  the  law  in  locating  a  claim  thereon,  the 
territory  inclosed  within  his  surface  boundaries  is  segre- 
gated from  the  public  domain  in  so  far  as  all  parties, 
except  the  government,  are  concerned.  The  locator  is 
entitled  to  the  exclusive  possession  and  enjoyment  thereof 
until  it  is  forfeited  or  abandoned ;  the  prospector  cannot 
go  within  such  surface  boundaries  to  prospect  for  mineral 
veins,  and  his  act,  if  he  do  so,  is  as  much  a  trespass  as 
though  the  ground  were  patented.  To  perfect  a  valid 
location  the  prospector  must  discover  a  vein  or  lode  upon 
the  unoccupied  and  unappropriated  public  domain;  he 
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must  then  perform  certain  acts,  among  which  is  the 
sinking  of  his  discovery  shaft  within  the  limits  of  the 
territory  which  he  has  a  right  to  appropriate.  He  can- 
not be  allowed  to  sink  such  shaft  upon  ground  embraced 
within  a  prior,  valid  and  subsisting  location.  This  link 
is  as  important  as  any  other  in  the  chain  of  acts  i*equired 
by  law  to  perfect  his  location.  If  he  may  do  this  work 
upon  another  claim,  we  perceive  no  good  reason  why 
he  should  not  be  permitted  to  make  his  discovery  of 
mineral,  and  post  his  discovery  notice  also,  upon  such 
previously  appropriated  territory.  The  fact  that  the 
owner  of  the  prior  location,  if  such  be  the  fact,  makes 
no  objection,  is  not  material,  provided  he  has  done 
nothing  which  in  law  will  amount  to  an  abandonment  of 
the  ground  on  which  the  subsequent  discovery  shaft  is 
situated.  He  may  at  any  time  bring  his  action  of  tres- 
pass or  ejectment,  or,  upon  proper  showing,  he  may 
obtain  an  injunction  to  prevent  repetitions  of  the  tres- 
pass; and  whether  he  invoke  reUef  in  the  courts  or  not, 
he  may  apply  for  and  obtain  his  patent  to  the  surface 
ground  of  his  location,  and  include  therein  the  discovery 
shaft  and  other  evidences  of  location  upon  such  surface 
ground  made  by  the  subsequent  locator. 

The  law  requires  that  the  record  of  a  mining  claim  shall 
contain  such  a  description  as  will  identify  the  sama 
R.  S.  of  U.  S.  sea  2324. 

The  location  certificate  must  state  the  number  of  feet 
claimed  in  length  on  each  side  of  the  center  of  the  dis- 
covery shaft.     General  Laws  of  Colorado,  sec.  1813. 

And  any  certificate  which  does  not  contain  such  factor 
in  the  description  is  void.  General  Lavrs  of  Colorado, 
sec.  1814. 

To  say,  in  the  face  of  these  statutory  provisions,  that 
the  discovery  shaft  may  be  upon  the  territory  of  a  prior, 
valid  and  subsisting  location,  would  be  to  sanction  the  in- 
troduction of  doubt  and  uncertainty  into  the  description. 
For  said  shaft  is  the  point  of  beginning  this  branch  of 
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the  description,  and  to  a  portion  of  the  territory  claimed 
in  each  direction  therefrom  the  locator  would  have  no 
right  whatever;  and  he  could  never,  by  virtue  of  his  lo- 
cation alone  and  subsequent  compliance  with  law,  obtain 
title  thereto. 

A  location  cannot  be  considered  valid,  unless  upon 
proper  development  thereof  a  patent  may  be  obtained 
for  such  portions  of  the  surface  ground  included  therein 
as  embraced  the  evidences  of.  the  essential  acts  of  location; 
with  the  exception,  possibly,  of  one  or  more  of  the 
boundary  stakes.  If  a  patent  can  be  obtained  for  a 
mining  claim,  the  discovery  shaft  of  which  is  upon 
ground  already  located  or  patented,  it  ought  in  reason  to 
follow,  that  the  $500  worth  of  development  work  re- 
quired might  also  be  upon  such  previously  located  or 
patented  ground. 

The  intent  of  the  law  to  require  this  development  work 
to  be  upon  the  premises  sought  to  be  patented  is  no 
clearer  than  is  the  intent  of  the  statute  to  require  the 
sinking  of  the  discovery  shaft  upon  territory  subject  to 
location.  Any  other  construction  would  be  a  violation  of 
the  spirit  of  both  statutes,  and  would  lead  to  the  ratifi- 
cation of  frauds  on  the  government. 

But  it  is  urged  that  appellants,  having  no  interest  in 
the  Verde  claim,  cannot  be  heard  to  complain. 

They  have  a  right  to  avail  themselves  of  any  defect  in 
the  location  of  appellees.  It  would  not  be  contended  that 
they  might  not  show  that  appellees  never  sunk  a  discov- 
ery shaft  at  all,  had  such  been  the  fact.  But  if  our  con- 
clusions above  be  correct,  appellees  are  in  no  better 
position  than  if  they  had  in  fact  never  excavated  their 
discovery  tunnel. 

Counsel  asks  if  benefit  shall  accrue  to  appellants,  to  the 
injury  of  appellees,  because  the  Verde  owners  permitted 
appellees  to  do  this  work  upon  the  Verde  claim. 

We  answer  that  there  is  no  evidence  of  abandonment 
of  the  ground  on  which  the  work  was  done,  and  the  as- 
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sumed  laches  of  the  Verde  owners  in  asserting  their 
rights  in  no  way  affects  the  question.  Such  work  was 
done  in  constructing  what  was  intended  to  be  a  discovery 
tunnel,  and,  as  we  have  tried  to  show,  there  was  a  fatal 
defect  in  making  a  valid  location,  of  which  defect  appel- 
lants might  take  advantage.  But  if  it  had  been  develop- 
ment work  succeeding  a  proper  location,  we  would  answer 
the  question  negatively,  because  only  the  Verde  owners 
could  complain  of  the  trespass. 

Section  256  of  the  code,  upon  which  appellees  rely  in 
their  brief  and  argument,  does  not  militate  against  the 
foregoing  conclusion;  its  provisions  that  the  parties 
"shall  be  confined  in  their  evidence  to  their  respective 
rights  and  claims,  and  the  rights  and  claims  of  their 
grantors  and  privies  in  interest,"  and  that  "  the  action 
shall  not  be  affected  by  any  rights  and  claims  of  third 
persons,  not  in  pri\aty  with  either  party,"  are  aimed 
at  the  rule  in  actions  of  ejectment  allowing  defendant 
to  defeat  plaintiff's  I'ecovery  by  proving  an  outstanding 
title,  or  better  right  of  possession  in  some  third  party. 
The  object  in  actions  contemplated  by  that  statute,  and 
in  the  case  at  bar.  is  to  determine  whether  plaintiff  or 
defendant  has  the  better  right  to  the  pos^ssion  of  the 
premises  in  controversy,  and  the  parties  should  be  con- 
fined to  evidence  of  their  respective  rights,  regardless  of 
the  interests  of  third  persons.  But  such  right  of  posses- 
sion in  this  case  rests  upon  the  perfecting  of  a  valid  relo- 
cation, and  it  is  no  violation  of  section  256  aforesaid  to 
allow  proof  of  the  failure  to  perform  one  of  the  acts 
essential  to  such  relocation,  even  though  the  evidence  also 
establishes  the  fact  that  actionable  injuries  were  inflicted 
upon  the  property  of  persons  who  were  neither  parties  to 
the  action  nor  privies  in  interest  with  such  parties. 

No  testimony  was  offered  to  show  that  the  vein  of  the 
Verde  location  extended  from  the  point  of  the  discovery 
thei'eof  to  that  part  of  the  Verde  claim  whereon  was  run 
the  Swallow  Tail  relocation  tunnel,  and  counsel  for  appel- 
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lees  argue  that  the  presumption  exists  that  the  vein  does 
not  extend  thereto,  and  therefore  that  such  ground  was 
a  part  of  the  unappropriated  public  domain  subject  to 
location. 

Tlie  vein  is  of  course  the  principal  thing,  and  the  loca- 
tion should  be  made  in  conformity  with  the  strike  thereof. 
"If  the  lode  located  terminates  at  any  point  within  the 
location,  or  departs  at  any  point  from  the  side  lines,  the 
location  beyond  such  point  is  defeasible,  if  not  void." 
Patterson  v.  Hitchcock,  3  Col.  533. 

But  we  cannot  agree  with  the  learned  counsel  for  ap- 
pellees as  to  the  presumption  existing,  proof  of  such  ter- 
mination of  the  lode,  or  departure  thereof  from  the  said 
lines,  being  absent.  When  one  has  discovered  a  lode 
upon  the  unappropriated  public  domain,  and  has,  within 
the  proper  time,  in  good  faith,  performed  all  of  the  sub- 
sequent acts  essential  to  a  valid  location,  as  provided  by 
law,  he  is  entitled  to  the  presumption  that  his  lode  ex- 
tends throughout  the  full  length  of  the  claim.  This  is 
substantially  the  doctrine  announced  in  Patterson  v. 
Hifclicock,  supra. 

We  are  aware  that  there  is  excellent  reason  and 
weighty  authority  for  the  contrary  position  of  counsel, 
but  we  believe  that  our  conclusion  is  supported  by  pro- 
founder  considerations  of  justice.  The  object  of  loca- 
tion statutes  is  not  merely  to  fix  the  amount  of  surface 
territory  allowed  the  locator  for  working  purposes;  such 
statutes  are  also  intended  to  protect  him  in  the  exclusive 
possession  and  enjoyment  of  his  lode  and  all  other  veins, 
lodes  or  ledges,  the  tops  or  apexes  of  which  are  within 
his  surface  boundaries.  See  R.  S.  of  U.  S.  sec.  2322. 
If  A.,  B.  or  C.  may  subsequently  locate  a  claim  in  con- 
flict with  his,  and  throw  upon  him  in  resulting  litigation 
the  burden  of  proving  that  his  lode  extends  into  the 
conflicting  territory,  the  location  statutes  would  in  many 
instances  benefit  him  but  little.  If  the  top  or  apex  of  his 
lode  be  fifty  or  sixty  feet  below  the  surface,  he  would  be 
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compelled,  in  order  to  protect  himself,  to  run  drifts  the 
entire  one  thousand  five  hundred  feet,  or  sink  a  vast 
number  of  shafts  from  the  surface  down  to  the  lode.  This 
would  cost  him  thousands  of  dollars,  and,  unless  pos- 
sessed of  a  fortune,  he  would  be  at  the  mercy,  ais  to  a 
large  portion  of  his  claim,  of  every  unscrupulous  adven- 
turer who  might  conclude  to  pi-oflt  by  his  discovery  and 
his  toil. 

We  think  that  if  A.  has  discovered  a  lode,  and  per- 
formed all  the  acts  required  in  locating  a  fifteen  hundred- 
foot  claim  thereon,  and  B.,  by  a  subsequent  and  conflicting 
location,  undertakes  to  hold  a  portion  of  A.'s  claim,  on  the 
ground  that  A.  's  lode  does  not  extend  to  such  conflicting 
premises,  the  burden  of  proving  that  fact  by  a  fair  pre- 
ponderance of  evidence  should  rest  upon  B.  B.  attempts 
to  build  up  a  right  in  himself  by  reason  of  A.'s  mistake 
in  fixing  accurately  the  direction  of  the  strike  of  his  pre- 
viously discovered  lode.  This  is  not  exactly  analogous  to 
the  case  where  one  rests  his  title  or  right  upon  the  for- 
feiture of  another,  but  justice  demands  the  application 
of  the  same  rule  of  evidence.  The  law  contemplates 
that  A.  shall  locate  his  claim  along  the  course  of  his  vein, 
and  if  he  fails  to  do  so,  he  pays  the  penalty  by  the  loss 
of  his  surface  ground,  and  also  his  lode  beyond  the  point 
of  departure  thereof  from  his  side  lines.  But  we  cannot 
conclude  that  these  facts  cast  upon  him,  when  his  right  j 

of  possession  is  assailed,  the  burden  of  proving,  in  the 
first  instance,  the  negative  propositions,  that  his  lode  does 
not  depart  from  his  side  Unes,  and  that  it  does  not  ter- 
minate at  some  point  short  of  the  entire  fifteen  hundred 
feet  between  his  end  lines. 

It  is  unnecessary  for  us  to  consider  the  objections  pre- 
sented to  the  unsupported,  hearsay  evidence  of  the  wit- 
ness Lower,  or  to  dwell  upon  the  other  assignments  of 
error  not  covered  by  the  foregoing  discussion. 

We  have  said  nothing  concerning  the  "Big  Josie" 
claim  because  it  in  no  way  affects  the  issues  tried.     That 
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location  is  described  in  the  pleadings,  but  it  does  not  figure 
materially  either  in  the  evidence  or  in  the  briefs  and 
arguments  of  counsel. 
The  judgment  will  be  reversed  and  the  cause  remanded. 

Eeversed* 


Gates  bt  al.  v.  Mack. 


1.  The  statute  which  provides  for  appeals  from  the  oounty  court  to  the 

district  court  requires  the  proceedings  in  the  appellate  court  to  be 
in  all  respects  de  novOt  and  that  all  such  cases  shall  be  conducted 
in  the  same  manner  as  if  originally  brought  in  the  district  court. 

2.  A  rule  of  court  cannot  supersede  a  statute.    The  statute  requires 

that  written  notice  of  all  motions  in  all  cases  be  given,  except 
those  made  during  the  progress  of  the  trial,  and  includes  ar  notice 
of  a  motion  to  dismiss  a  cause  pending  for  triaL  The  statute  im- 
plies not  only  that  a  separate  notice  shall  be  given  of  such  motion, 
but  contemplates  actual  and  not  constructlire  service. 
SL  There  is  no  analogy  between  rule  18  of  the  district  court  of  Arapa- 
hoe county  and  rule  36  of  this  court. 

4.  It  would  be  a  narrow  construction  of  section  396  of  the  code  to  hold 

that  a  defendant  could  not  make  an  appearance  in  the  district 
court  in  any  action  otherwise  than  by  filing  an  answer,  demurrer^ 
or  by  written  notice  of  his  appearance. 

5.  In  this  case,  held:  As  the  law  now  stands,  where  an  appeal  is  taken 

from  the  county  court,  and  perfected  by  the  execution  and  approval 
of  an  appeal  bond,  and  the  proper  papers  have  been  filed  in  the 
district  court,  the  appeal  cannot  be  summarily  dismissed  without 
notloe  to  the  appellant  on  the  ground  idone  that  he  did  not  file  the 
papevs  in  the  district  court  within  a  specified  tima 

Error  to  District  Court  of  Arapahoe  County. 

Thb  case  is  stated  in  the  opinion. 

Messrs.  Brownb  and  Putnam,  for  plaintiffs  in  en'or. 

Mr.  A.  W.  Brazee,  for  defendant  in  error. 

Bbck,  C.  J.  The  defendant  in  error  brought  an  action 
in  the  county  court  against  the  plaintiffs  in  error,  and 
recovered  a  judgment  in  his  favor  against  them  for  the 
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sum  of  $216.39  and  costs,  from  which  judgment  plaint- 
iffs in  error  appealed  to  the  district  court. 

The  appeal  bond  was  approved  on  the  24th  day  of  Feb- 
ruary, 1881,  and  on  the  16th  day  of  June  following,  coun- 
sel for  the  defendant  in  error  filed  in  the  district  court  a 
transcript  of  the  proceedings  had  in  the  county  court, 
with  a  copy  of  the  appeal  bond  attached.  Thereupon  he 
moved  the  court  to  dismiss  the  appeal  as  provided  by  rule 
18  of  said  court,  which  motion  was  sustained  and  the 
appeal  dismissed. 

It  is  assigned  for  error  that  the  district  court  erred  in 
dismissing  the  appeal  without  notice  to  the  appellants  in 
said  cause. 

In  support  of  this  assignment  we  are  cited  to  sec.  8, 
Laws  1881,  amendatory  of  sec.  389  of  the  Civil  Code. 

One  of  the  provisions  of  this  amendment  is,  that  writ- 
ten notice  of  motions  shall  be  required  in  all  cases  except 
those  made  during  the  progress  of  a  trial.  This  amend- 
ment was  in  force  at  the  time  of  the  dismissal  of  the 
appeal,  but  it  was  passed  by  the  legislature  long  after  the 
rule  mentioned  was  established  by  the  court. 

It  is  contended  by  counsel  for  defendant  in  error  that 
the  code  provision  referred  to  has  no  appUcation  to  pro- 
ceedings upon  appeals  from  county  courts  to  district 
courts,  because  such  appeals  are  not  provided  for  by  the 
code,  but  by  sections  575-677  of  the  General  Laws,  and 
the  code  does  not  purport  to  furnish  any  system  of  prac- 
tice for  such  cases. 

The  fallacy  of  this  position  is  apparent  when  it  is  con- 
sidered that  the  statute  providing  for  such  appeals  requires 
the  proceedings  in  the  appellate  court  to  be,  in  all  respects, 
de  novo,  and  that  all  such  causes  shall  be  conducted  in 
the  same  manner  as  if  originally  brought  in  the  district 
court. 

The  code  provides  a  system  of  procedure  for  civil  ac- 
tions, and  it  is  not  perceived  how  a  civil  action  upon  a 
money  demand  pending  for  trial  de  novo  in  the  district 
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court,  can  be  excepted  from  the  rules  of  procedure,  so  far 
as  the  same  may  be  applicable  thereto,  prescribed  for 
original  actions  of  the  same  nature.  These  causes  usually 
come  into  the  district  court  simply  for  a  new  trial.  The 
issues  may  have  been  satisfactorily  settled  in  the  court 
below. 

There  would,  therefore,  be  some  distinction  between 
appeal  cases  and  original  actions,  but  to  the  extent  of  the 
proceedings  in  the  district  court  the  same  rules  of  practice 
are  applicable. 

The  next  point  made  in  behalf  of  the  defendants  in 
error  is,  that  the  appeal  was  properly  dismissed  for  the 
default  of  the  plaintiffs  in  error  to  comply  with  a  stand- 
ing rule  of  the  district  court.  This  rule  is  set  out  in  the 
transcript,  and  provides,  substantially,  that  in  any  case 
appealed  from  the  county  court  to  said  district  court,  if 
the  appellant  shall  fail  for  a  period  of  fifteen  days  to  file 
in  the  district  court  a  transcript  of  the  proceedings,  to- 
gether with  all  necessary  papers  relating  thereto,  the  ap- 
pellee, upon  filing  a  transcript  of  the  judgment  and  a 
copy  of  the  appeal  bond,  shall  be  entitled  to  have  the 
appeal  dismissed  at  the  cost  of  the  appellant. 

Counsel  argues  that  it  cannot  be  fairly  inferred  that 
the  legislature  ever  intended  to  require  written  notice  of 
a  motion  to  dismiss  in  a  case  of  this  sort,  where  there  is 
a  standing  and  general  rule  of  court,  of  which  counsel 
are  bound  to  take  notice,  providing  for  a  dismissal; 
that  such  a  rule  is  a  standing  notice  of  such  motion, 
and  that  this  rule  is  analogous  to  rule  26  of  this  court, 
under  which  appeals  are  dismissed  in  like  manner. 

To  these  propositions  we  answer  that  a  rule  of  court 
cannot  supersede  a  statute.  By  this  statute  it  is  required 
that  written  notice  of  motions  in  all  cases  be  given,  ex- 
cept those  made  during  the  progress  of  a  trial.  The  lan- 
guage is  broad,  and  certainly  includes  a  motion  to  dismiss 
a  cause  pending  for  trial. 

As  to  the  character  o^  the  notice  and  the  service  of  the 
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same,  the  statute  implies  not  only  that  a  separate  notice 
shall  be  given  of  the  motion,  but  that  the  notice  shall  be 
served  as  in  other  cases.  It  contemplates  actual  and  not 
constructive  service. 

Upon  the  filing  of  the  necessary  papers  from  the  county 
court,  the  cause  was  pending  for  trial  in  the  district  court 
under  the  provisions  of  the  statute.  Until  the  case  is 
regularly  called  for  trial,  therefore,  and  the  appellants 
therein  fail  to  appear  and  prosecute  their  appeal,  or  until 
they  have  been  put  in  default  by  some  order  of  which 
they  have  had  the  prescribed  notice,  we  do  not  think  that 
the  case  can  be  legally  dismissed  upon  motion  ore  tenus. 
If  a  statute  requiring  notice  of  motions  in  all  cases  can 
be  satisfied  by  a  standing  rule  of  court  in  one  case,  it 
may  be  in  other  cases,  which  practice,  if  allowed,  would 
practically  defeat  the  spirit  and  intent  of  the  law. 

The  supposed  analogy  between  rule  18  of  the  district 
court  and  rule  26  of  this  court  does  not  exist.  The  rule 
of  this  court  rests  upon  a  statute  which  provides  for  the 
dismissal  of  appeals  (Laws  1879,  p.  226,  sees.  26,  27); 
whereas  the  statutes  applicable  to  appeals  of  this  char- 
acter to  the  district  courts  provide  for  their  trial 

The  next  position  assumed  is,  that  plaintififs  in  error 
made  no  appearance  in  the  district  court,  and'  for  that 
reason  were  not  entitled  to  notice.  Section  396  of  the 
code  is  cited  in  support  of  this  proposition. 

The  phraseology  of  this  section  indicates  that  it  was 
formed  with  more  especial  reference  to  original  actions 
instituted  in  courts  than  for  causes  transferred  from  one 
court  to  another  for  new  trials. 

It  would  be  a  narrow  construction  to  hold  that  a  de- 
fendant could  not  make  an  appearance  in  the  district 
court  in  any  action,  otherwise  than  by  filing  an  answer, 
demurrer,  or  by  written  notice  of  his  appearance. 

It  has  been  held  under  statutes  similar  to  that  which 
provides  for  this  appeal,  that  upon  approval  of  the  appeal 
bond,  the  appeal  is  perfected,  and  that  the  cause  no 
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longer  remains  in  the  court  from  which  the  appeal  is 
taken.  There  remains,  then,  it  is  said,  only  the  minis- 
terial duty  of  transmitting  the  papers  to  the  appellate 
court.  This  duty  devolves  upon  the  officers  of  the  in- 
ferior court,  but  if  they  neglect  it,  the  appellant  should 
take  steps  to  have  the  papers  sent  up,  either  by  applying 
to  the  appellate  court  for  a  rule  to  that  effect,  as  sug- 
gested in  Little  v.  Smithy  4  Scam.  402,  or  otherwise  as 
may  be  prescribed  by  the  appellate  cojirt.  The  act  of 
taking  the  appeal,  however,  is  regarded  under  these 
statutes  as  the  entry  of  the  appearance  of  the  appellant 
in  the  court  to  which  he  has  appealed.  Wyatt  v.  Free- 
man, 4  Col.  14;  Swensen  v.  Gtrard  F.  &  M.  Ins,  Co.  4 
Col.  475,  and  cases  cited. 

But  the  construction  contended  for  would  not  only  de- 
prive an  appellant  of  the  right  to  notice  of  motions  made 
after  the  perfection  of  his  appeal,  but  also  after  the  per- 
formance of  acts  done  by  him  which  have  always  been 
construed  to  constitute  a  full  appearance  in  a  cause. 

He  may  have  resisted  a  motion  made  in  the  district 
court  for  an  order  requiring  him  to  file  an  amended  ap- 
peal bond,  or  may  have  complied  with  such  an  order,  and 
filed  an  amended  bond;  he  may  have  made  and  argued 
objections  to  the  pleadings,  or  to  some  of  the  proceedings 
below,  under  the  provisions  of  section  575  of  the  General 
Laws,  not  having  limited  his  appearance  in  either  instance 
to  the  particular  purpose  for  which  he  appeared,  and 
still,  under  the  construction  contended  for,  he  would  not 
be  entitled  to  notice  o^  a  motion  subsequently  made  in 
the  cause. 

The  authority  of  the  district  court  to  make  all  neces- 
sary rules  of  practice  is  fully  conceded.  It  is  well  known, 
also,  that  evils  and  inconveniences  exist,  arising  from 
want  of  diligence  in  the  prosecution  of  appeals.  But  we 
are  of  opinion,  that,  as  the  law  now  stands,  when  an  ap- 
peal is  taken,  and  perfected  by  the  execution  and  approval 
of  an  appeal  bond  in  a  case  like  the  one  before  us,  and 
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the  proper  papers  have  been  filed  in  the  district  court, 
the  appeal  cannot  be  summarily  dismissed  without  notice 
to  the  appellant,  on  the  ground  alone  that  he  did  not  file 
the  papers  in  court  within  a  specified  time. 
For  the  reasons  stated  the  judgment  will  be  reversed. 

Reversed. 
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PontB  V.  Wells. 

1.  Upon  iasuance  of  a  patent  for  mineral  lands,  the  presumption  ob- 

tains that  all  the  requirements  preliminary  to  its  issue  have  been 
complied  with.  This  presumption  is  not  open  to  rebuttal  in  an  ac- 
tion at  law,  and  the  patent  itself  is  unassailable  except  by  a  direct 
proceeding  in  equity  for  its  correction  or  amendment.  This  doc- 
trine is  limited  to  cases  where  the  land  department  of  the  govern- 
ment has  jurisdiction  to  act  and  to  execute  the  grant. 

2.  Whenever  a  patent  is  absolutely  '*  void  on  its  face  "  it  may  be  im- 

peached collaterally  in  a  court  of  law. 

8.  Land  embraced  within  a  town  site  on  the  public  domain,  when  unoc- 
cupied, is  not  exempt  from  location  and  sale  for  mining  purposes; 
its  exemption  is  only  from  settlement  and  sale  under  the  pre-emp- 
tion laws  of  the  United  States. 

4.  There  is  no  limitation  put  upon  the  sale  of  ground  located  for  mining 
purposes,  nor  upon  the  number  of  locations  which  may  be  acquired 
by  purchase,  nor  upon  the  number  which  may  be  included  in  a 
patent. 

Appeal  from  District  Court  of  Lake  County. 
The  facts  are  stated  in  the  opinion. 
Mr.  T.  A.  Green  and  Mr.  D.  J.*Haynes,  for  appeUant. 
Messrs.  Weston  and  Bowell^  for  appellee. 

Beck,  C.  J.  Wells,  the  appellee,  brought  an  action 
against  the  appellant  in  the  district  court  of  Lake  coimty 
on  the  30th  day  of  April,  1879,  to  recover  the  possession 
of  lot  13,  block  6,  of  Stevens  &  Leiter's  subdivision  of 
United  States  survey  No.  271. 

The  lot  in  controversy  is  situated  in  the  city  of  Lead- 
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ville«  Plaintiff  claims  title  through  Stevens  &  Leiter,  to 
whom  a  patent  was  granted  by  the  United  States  on  the 
5th  day  of  November,  1878,  for  a  tract  of  land  embracing 
the  lot  in  controversy. 

The  defendant's  amended  answer  sets  up,  among  other 
defenses,  that  this  patent,  which  is  the  source  and  foun< 
dation  of  plaintiff's  title,  is  fraudulent  and  void.  That 
prior  to  any  claim  made  by  Stevens  &  Leiter  to  the 
premises  in  controversy,  and  while  said  lot  and  premises 
comprised  a  portion  of  the  public  domain  of  the  United 
States,  and  was  unoccupied  and  unclaimed  by  any  one, 
the  defendant's  grantor  took  possession  of  the  same  and 
made  valuable  and  permanent  improvements  thereon. 
Afterwards,  when  the  said  Stevens  &  Leiter  made  their 
appUcation  for  a  patent  to  ground  including,  said  lot,  they 
induced  defendant's  grantor  to  refrain  from  adversing 
their  application  by  false  and  fraudulent  representations, 
and  by  promises  to  execute  a  deed  of  conveyance  to  him 
of  said  lot,  after  issue  of  the  patent,  in  consideration  of 
his  claim  and  impvovements,  and  the  payment  of  the 
nominal  sum  of  $25.  That  in  violation  of  said  promises 
they  fraudulently  conveyed  the  lot  to  the  plaintiff  after 
issue  of  the  patent. 

It  is  charged  that  the  grantees  named  in  the  patent  im- 
posed upon  the  officers  of  the  government,  by  causing 
false  and  fraudulent  representations  to  be  made  them 
for  the  purpose  of  procuring  this  patent.  They  repre- 
sented that  the  ground  covered  by  it  was  placer  mining 
ground,  and  the  patent  was  granted  for  a  placer  mining 
claim,  whereas  the  land  granted  was  not  and  never  had 
been  placer  ground. 

Another  charge  of  fraud  is  in  these  words:  "  That  on, 
to  wit,  the  1st  day  of  July,  A.  D.  1878,  and  long  before 
any  application  for  such  mining  patent  had  been  made, 
the  ground  included  in,  and  covered  by,  said  patent  was 
a  natural  and  prospective  center  of  population  for  a  town 
site,  with  a  population  of  about  ten  thousand  people, 


408  PoiBB  V.  WcLUL  [Dec.  T., 

with  a  township  organization  known  as  the  town  of 
Agassiz,  with  town  officers,  streets,  alleys,  schools, 
churches,  smelters,  banks  and  residences,  and  was  wholly 
reserved  from  location,  entry  or  sale  under  the  mining 
laws  of  the  United  States  or  the  state  of  Colorado,  and 
that  said  Stevens  &  Leiter  well  knew  that  fact  when 
they  made  application  for  said  patent." 

It  is  further  charged  that  the  patent  covers  several  dis- 
tinct and  separate  locations,  containing  more  than  twenty 
acres  for  each  individual  locator,  which  were  made  since 
July  0,  1870.  That  the  patent  contains  more  than  one 
hundred  and  sixty  acres  of  land,  all  of  the  locations 
covered  by  it  aggregating  two  hundred  and  ninety-eight 
and  thirty-two  one-hundredth  acres.  That  separate  ap- 
pUcations  were  not  made  for  each  location;  that  proper 
notices  were  not  posted;  that  the  proper  work  was  not 
done  on  each  location;  separate  notices  of  the  intention 
to  apply  for  patent  were  not  published,  nor  were  separate 
plats^  surveys  or  abstracts  filed  as  required  by  law. 

The  plaintiff  demurred  to  that  portion  of  the  amended 
answer  which  denied  the  validity  of  the  patent,  assigning 
as  grounds  of  demurrer  that  the  patent  cannot  be  at- 
tacked in  a  collateral  proceeding,  but  for  the  purposes  of 
this  suit  is  conclusive  evidence  of  the  title  of  the  patent- 
ees to  the  premises  conveyed  therein. 

The  demurrer  was  sustained  and  the  defendant  elected 
to  abide  by  his  said  amended  answer.  The  cause  was 
then  tried  by  the  court  without  a  jury,  resulting  in  a  find- 
ing and  judgment  for  the  plaintiff. 

By  stipulation  of  counsel  for  the  respective  parties,  the 
only  question  presented  for  our  consideration  is  ihe  va- 
lidity of  the  patent. 

All  the  questions  raised  by  the  demurrer  to  the  answer 
have  recently  been  passed  upon  by  the  supreme  court  of 
the  United  States  in  the  cases  of  St.  Louis  Smdting  (xnd 
Refining  Company  v.  Kemp  and  NuttalU  14  Otto,  636,  and 
Steele  et  cU.  v.  St.  Louis  Smelting  and  Refining  Company^ 
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3  Col.  Law  Reporter,  221.  It  will  thei-efore  only  be  nec- 
essary for  us  to  call  attention  to  the  rulings  made  by  that 
court,  in  respect  to  the  questions  arising  in  this  cause,  as 
they  must  be  regarded  as  final  and  conclusive. 

Mr.  Justice  Field,  who  wrote  the  opinions  of  the  court 
in  both  cases,  states  what  provisions  the  government  has 
made  for  the  disposition  of  the  public  lands,  and  the  va- 
rious steps  and  proceedings  necessary  to  be  taken  and 
had,  especiaUy  in  applications  for  mineral  lands,  before 
the  title  can  pass  by  the  issuance  of  a  patent.  He  says 
the  various  provisions  are  all  supervised  by  the  land  de- 
partment, which  has  been  created  for  this  purpose,  and 
for  the  purpose  of  seeing  that  the  requirements  of  differ- 
ent acts  of  congress  are  fully  complied  with.  This  depart- 
ment constitutes  a  part  of  the  administrative  and  executive 
branch  of  the  government.  The  officers  of  this  depart- 
ment hear  testimony  upon  the  matters  presented  for  their 
consideration,  and  pass  upon  its  credibility  and  weight. 
In  this  respect  they  exercise  a  judicial  function,  and  their 
judgment  as  to  matters  of  fact  properly  determined  by 
them,  is  conclusive  when  brought  to  notice  in  a  collateral 
proceeding.  Upon  issuance  of  the  patent  the  presump- 
tion obtains  that  all  the  requirements  preliminary  to  itft 
issue  have  been  complied  with.  The  court  holds  that  this 
presumption  is  not  open  to  rebuttal  in  an  action  at  law, 
and  that  the  patent  itself  is  unassailable,  except  by  a 
direct  proceeding  in  equity  for  its  correction  or  annul- 
ment. 

This  doctrine  is  limited  to  cases  where  the  land  depart- 
ment had  jurisdiction  to  act  and  to  execute  the  grant. 
Where  a  want  of  jurisdiction  in  the  land  department 
exists,  its  action  is  held  to  be  examinable  at  law.  The 
court  cites  as  examples  of  want  of  jurisdiction,  cases 
where  the  land  did  not  belong  to  the  United  States,  or 
had  previously  been  disposed  of,  or  where  congress  had 
made  no  provision  for  their  sale,  or  had  reserved  them 
from  sale. 


410  Poire  v.  Wells.  [Dec.  T., 

It  is  further  said  that  whenever  the  patent  is  absolutely 
void  on  its  face,  it  may  be  impeached  collaterally  in  a 
court  of  law.  The  expression,  "void  on  its  face,"  is  de- 
fined to  mean  "that  the  patent  is  seen  to  be  invalid, 
either  when  read  in  the  light  of  existing  law,  or  by 
reason  of  what  the  court  must  take  judicial  notice  of;  as, 
for  instance,  the  land  is  reserved  by  statute  from  sale  or 
otherwise  appropriated,  or  that  the  patent  is  for  an  un- 
authorized amount,  or  is  executed  by  officers  who  are  not 
intrusted  by  law  with  the  power  to  issue  grants  of  por- 
tions of  the  public  domain." 

Referring  now  to  the  charges  of  fraud  set  up  in  the  an- 
swer, by  means  of  which  the  patent  is  alleged  to  have 
been  obtained,  in  the  present  case,  it  is  dear  from  the 
cases  cited  that  the  patent  cannot  be  attacked  on  this 
ground,  in  an  action  to  eject  the  defendant  from  a  por* 
tion  of  the  premises  therein  conveyed  to  the  plaintiff. 
The  patent  is  regular  upon  its  face,  and  in  the  language 
of  Mr.  Justice  Miller,  in  Johnson  v.  Towsly^  13  WalL  83, 
'^no  inquiry  can  be  permitted  into  the  circumstances 
under  which  it  was  obtained,"  in  this  proceeding.  The 
rule  appUes  with  equal  force  to  the  averment  of  the  an- 
swer, that  the  ground  patented  was  not  mineral  ground. 
This  was  a  question  of  fact  cognizable  by  the  land  de- 
partment, and  the  presumption  obtains  that  the  evidence 
produced  before  it  upon  this  and  all  other  matters  properly 
determinable  by  it,  justified  its  action  in  executing  the 
grant. 

The  answer  avers  that  the  patent  is  void  upon  its  face 
for  the  reasons  that  the  land  embraced  within  it  was  a 
town  site,  reserved  from  sale  under  the  mining  laws  of 
the  United  States,  and  that  it  covers  several  separate 
locations  made  since  July  9,  1870,  containing  more  than 
twenty  acres  for  each  individual  claimant  and  exceeding 
in  the  aggregate  one  hundred  and  sixty  acres  of  land. 

In  the  case  of  Steele  v.  St.  Louis  Smelting  and  Refining 
Co.y  supra,  the  answer  contained  an  averment  that  the 
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^defendants  were  the  owners  of  the  land  in  controversy 
"by  superiority  of  possessory  title  and  priority  of  actual 
possession  "  of  the  premises  as  part  of  the  town  site  on 
the  public  domain  of  the  United  States,  located  and  occu- 
pied since  June,  1860. 

Upon  this  question  Mr.  Justice  Field  says:  "  Land  em- 
braced within  a  town  site  on  the  public  domain,  when 
unoccupied  is  not  exempt  from  location  and  sale  for  min- 
ing purposes;  its  exemption  is  only  from  settlement  and 
^e  under  the  pre-emption  laws  of  the  United  States. 
Some  of  the  most  valuable  mines  in  the  country  are 
within  the  hmits  of  incorporated  cities,  which  have  grown 
up  on  what  was,  on  its  first  settlement,  part  of  the 
public  domain,  and  many  of  such  mines  were  located  and 
patented  after  a  regular  municipal  government  had  been 
estabhshed." 

He  further  says:  "The  acts  of  congress  relating  to 
town  sites  recognize  the  possession  of  mining  claims 
within  their  limits,  and  forbid  the  acquisition  of  any 
mine  of  gold,  silver,  cinnabar  or  copper  within  them, 
under  proceedings  by  which  title  to  other  lands  there  situ- 
ated is  secured,  thus  leaving  the  mineral  deposits  within 
town  sites  open  to  exploration,  and  the  land  in  which  they 
are  found  to  occupation  and  purchase,  in  the  same  man- 
ner as  such  deposits  are  elsewhere  explored  and  possessed 
and  the  lands  containing  them  are  acquired.  R.  S.  U.  S. 
2386,  2392." 

The  learned  justice  concludes  as  follows  upon  this 
(branch  of  the  case:  "Whenever,  therefore,  mines  are 
found  in  lands  belonging  to  the  United  States,  whether 
within  or  without  town  sites,  they  may  be  claimed  and 
worked,  provided  existing  rights  of  others  from  prior  oc- 
<;upation  are  not  interfered  with.  Whether  there  are 
rights  thus  interfered  with,  which  should  preclude  the 
location  of  the  miner,  and  the  issue  of  the  patent  to  him 
or  his  successor  in  interest,  is,  when  not  subjected  under 
the  law  of  congress  to  the  local  tribunals,  a  matter  prop- 
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erly  cognizable  by  the  land  department,  when  applicatian 
is  made  to  it  for  a  patent;  and  the  inquiry  thus  presented 
must  necessarily  involve  a  consideration  of  the  character 
of  the  land  to  which  title  is  sought,  whether  it  be  mineral 
for  which  a  patent  may  issue,  or  agricultural  for  which  a 
patent  should  be  withheld,  and  also  to  the  citizenship  of 
the  apphcant." 

The  foregoing  views  fully  answer  the  objections  urged 
against  the  patent  under  this  head.  It  was  not  pretended 
that  the  land  was  reserved  from  sale  by  a  special  act  of 
congress,  but  simply  by  force  of  the  mining  statutes,  a 
position  shown  to  be  untenable. 

The  opinion  in  the  case  of  St.  Louis  Smelting  and  Re- 
fining Co.  V,  Kemp  and  NuttaH^  supra,  is  equally  decisive 
of  the  other  question,  viz. :  the  number  of  separate  placer 
locations  which  may  be  included  in  one  patent. 

The  mining  act  of  congress  of  July  9,  1870,  limited  the 
location  of  a  placer  claim  to  one  hundred  and  sixty  acres 
for  one  person  or  an  association  of  persons;  the  act  of 
May  10, 1872,  restricted  locations  to  twenty  acres  for  each 
claimant.  In  the  above  case  the  patent  covered  one  hun- 
dred and  sixty-four  acres  and  a  fraction  of  an  acre,  and 
the  court  held  the  patent  to  be  good,  saying,  ''there  is 
nothing  in  the  acts  of  congress  which  prohibits  the  issue 
of  a  patent  for  that  amount;  they  are  silent  as  to  the  ex- 
tent of  a  mining  claim.  They  speak  of  locations,  and 
limit  the  extent  of  mining  ground  which  an  individual 
or  an  association  of  individuals  may  embrace  in  one  of 
them.  There  is  nothing  in  the  reason  of  the  thing,  or  in 
the  language  of  the  acte,  which  prevents  an  individual 
from  acquiring  by  purchase  the  ground  located  by  others, 
and  adding  it  to  his  own." 

The  court  thus  states  the  distinction  between  a  ''  loca- 
tion"^ and  a  ''mining  claim,"  as  follows:  '*A  mining 
claim  is  a  parcel  of  land  containing  precious  metal  in  its 
soil  or  rock.  A  location  is  the  act  of  appropriating  sudi 
parcel  according  to  certain  established  rules.    *    «    * 
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If  a  miner  has  only  the  ground  covered  by  one  location, 
his  "mining  claim"  and  '* location"  are  identical,  and 
the  two  designations  may  be  indiscriminately  used  to  de- 
note the  same  thing.  But  if  by  purchase  he  acquires  the 
adjoining  location  of  his  neighbor,  that  is,  the  ground 
which  his  neighbor  has  taken  up,  and  adds  it  to  his  own, 
then  his  mining  claim  covers  the  ground  embraced  by 
both  locations,  and  henceforth  he  will  speak  of  it  as  his 
cbum.  Indeed  his  claim  may  include  as  many  adjoining 
locations  as  he  can  purchase,  and  the  ground  covered  by 
all  will  constitute  what  he  claims  for  mining  purposes,  or 
in  other  words,  will  constitute  his  mining  claim,  and. be 
so  designated." 

The  conclusion  arrived  at  is,  that  there  is  no  limita- 
tion put  upon  the  sale  of  the  ground  located,  nor  upon 
the  number  of  locations  which  may  be  a/cqaired  by  pur- 
chase, nor  upon  the  number  which  may  be  included  in  a 
patent. 

It  follows,  therefore,  that  the  patent  is  not  void  upon 
its  face  for  any  of  the  reasons  alleged  in  the  answer,  and 
that  it  can  only  be  impeached  for  the  irregularities  and 
fraudulent  acts  alleged,  in  a  direct  proceeding  to  set  it 
asida  * 

The  judgment  of  the  district  court  is  affirmed.  * 

Affirmed. 


PoiRB  ET  AL.  y.  The  Leadvillb  Improvement  Com- 
pany. 

Appeal  from  District  Court  of  Lake  County. 

The  questions  raised  by  the  assignment  of  errors  are 
the  same  as  those  raised  and  determined  in  the  preceding 
case  of  Poire  v.  Wells. 

Mr.  A.  T.  Green  and  Mr.  D.  J.  Haynes,  for  appellant. 
No  one  appearing  for  appellee. 
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Beck,  C.  J.  This  was  a  suit  in  the  nature  of  an  action 
of  ejectment,  brought  by  the  appellee  against  the  appel- 
lants, to  recover  possession  of  lot  3,  in  block  No.  2,  in  the 
Leadville  Improvement  Company's  addition  to  the  town 
of  Leadville,  being  a  subdivision  of  the  Stevens  &  Leiter 
placer  claim,  designated  as  United  States  survey  No.  271. 

The  plaintiff  below  alleged  title  by  conveyance  from 
Stevens  &  Leiter,  who  acquired  title  to  the  placer  claim 
designated  as  United  States  survey  No.  271,  which  in- 
cludes the  lot  in  controversy,  by  a  patent  from  the  United 
States. 

The  defendants  in  their  last  amended  answer  attempt 
to  assail  the  patent  upon  two  grounds: 

First  That  the  land  it  covered  was  occupied  and  used 
as  a  town  site,  at  and  before  any  application  made  for 
this  patent,  and  was  reserved  from  sale  under  the  min- 
ing laws  of  the  United  States. 

Second.  Because  the  patent  contained'  over  one  hun- 
dred and  sixty  acres  of  land,  for  two  individuals,  as  one 
single  placer  mining  claim,  with  one  survey,  one  plat,  one 
notice  on  the  claim,  and  one  publication  in  a  newspaper, 
and  only  the  necessary  work  done  and  improvements 
made  requisite  for  a  one  hundred  and  sixty  acre  claim. 

There  were  other  matters  of  defense  stated  in  that  por- 
tion of  the  answer  demurred  to,  but  since  they  are  not 
relied  upon  in  this  appeal  it  is  unnecessary  to  state  them. 

The  court  below  sustained  the  demurrer  to  the  portions 
of  the  amended  answer  specified  therein,  and  the  defend- 
ants having  elected  to  stand  by  their  answer  as  amended, 
judgment  was  entered  upon  the  demurrer,  and  a  trial  had 
as  to  the  remaining  issues,  which  were  found  in  favor  of 
the  plaintiff.  Upon  the  entry  of  final  judgment  defend- 
ants prayed  this  appeal. 

The  questions  laised  by  the  assignment  of  errors  and 
discussed  by  counsel  are  identical,  so  far  as  they  go,  with 
those  presented,  and  just  decided,  in  Poire  v.  Wells. 

The  same  patent  is  the  subject  of  attack,  in  the  same 
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form  of  action,  and  upon  the  same  grounds  subptan* 
tially. 

The  authorities,  therefore,  cited  and  relied  upon  in  the 
former  case  equally  apply  to  this  case.  The  patent  can- 
not be  impeached  in  this  action  upon  the  grounds  stated. 

The  judgment  will  be  affirmed. 

Affirmed. 


Stanley  v.  The  Little  PrrTSBURG  Mining  Company. 

1.  There  is  no  provision,  oonstitational  or  stafcutory,  which  in  terms  re- 
quires the  levy  of  a  tax  upon  the  annual  net  proceeds  of  mines  and 
mining  claims  bearing  precious  metals. 

8.  As  a  rule  the  statute  does  not  require  that  either  a  corporation  or  one 
individual  shall  be  liable  to  taxation  for  personal  property  owned 
at  any  time  during  the  fiscal  year,  but  only  upon  what  was  owned 
on  the  1st  day  of  BCay. 

8.  It  is  a  fundamental  rule  that  it  belongs  to  the  legislative  department 
to  determine  the  persons  and  objects  to  be  taxed,  and  to  provide  the 
necessary  mode  and  provisions  to  make  the  law  effective ;  also  that 
great  caution  is  to  be  exercised  in  enacting  a  law  imposing  taxation^ 
in  order  to  arrive  at  the  intention  of  the  law-giver,  for  it  is  the  in- 
tention that  is  to  be  enforced. 

4.  When  the  object  is  plain  and  the  language  unequivocal,  effect  must 

be  given  to  the  law  by  the  courts,  but  burdens  are  never  to  be  im- 
posed upon  citizens  upon  vague  or  doubtful  interpretations. 

5.  The  annual  amount  of  net  proceeds  of  the  mines  are  not  liable,  under 

the  statute,  to  taxation  as  such. 

Error  to  District  Court  of  Lake  County. 

The  case  is  stated  in  the  opinion. 

Messrs.  G.  G.  Whtib  and  L.  B.  Wheat,  for  plaintiff 
in  error. 

Messrs.  Chas.  S.  Thomas,  Clinton  Reed  and  Sam.  P. 
Bose,  for  defendant  in  error. 

Beck,  C.  J.    The  principal  question  presented  by  this 
record  is  whether,  under  the  revenue  laws  of  this  state, 


0 
18 

41b 
875 

6 

415 
09 

6  415 
15a  108 
16ft  IM 

6 

32 

415 
285 

416    Stanley  v.  Little  Ptttsbueg  Mining  Co.    [Dec.  T., 

a  diroct  tax  can  be  imposed  upon  the  annual  net  proceeds 
of  mines. 

This  question  is  faiiij  raised  by  the  demurrer  to  the 
answer,  and  while  the  answer  is  defective  in  form,  as  de- 
cided by  the  court  below,  it  will  only  be  necessary  to  con- 
sider the  above  question,  since  it  must  be  decisive  of  the 
case.  Section  3,  article  X,  of  the  constitution  provides 
that:  *'  All  taxes  shall  be  uniform  upon  the  same  class  of 
subjects  within  the  territorial  limits  of  the  authority 
levying  the  tax,  and  shall  be  levied  and  collected  under 
general  laws,  which  shall  prescribe  such  regulations  as 
shall  secure  a  just  valuation  for  taxation  of  all  property, 
real  and  personal;  provided,  that  mines  and  mining 
claims  bearing  gold,  silver  and  other  pi-ecious  metals  (ex- 
cept the  net  proceeds  and  surface  improvements  thereof), 
shall  be  exempt  from  taxation  for  the  period  of  ten  years 
from  the  date  of  the  adoption  of  this  ccmstitution,  and 
thereafter  may  be  taxed  as  provided  by  law." 

The  authority  of  the  legislature,  under  the  constitu- 
tion, to  impose  a  tax  upon  the  annual  net  proceeds  of 
mines  and  mining  claims  bearing  precious  metals,  and  to 
make  provision  for  the  assessment  and  collection  thereof, 
is  not  questioned.  That  the  legislature  has  imposed  such 
a  tax  is  not  only  questioned  but  denie4. 

Counsel  for  the  defendant  in  error  insist  that  the  legis- 
lature has  taken  no  action  on  the  subject;  that  the  con- 
stitutional provision  is  not  self -enforcing,  and  that  the 
attempt  to  impose  such  tax  is  therefore  without  authority 
of  law.  This  was  likewise  ihe  view  taken  by  the  judge 
who  tried  the  cause  below.  The  only  reference  to  the 
subject  of  taxing  the  net  proceeds  of  mines,  made  in  any 
act  of  the  legislature  since  the  adoption  of  the  constitu- 
tion, which  has  become  a  law,  appears  in  the  act  approved 
March  20,  1877,  General  Laws,  page  742.  Section  5  of 
this  act  provides  as  follows:  ^*The  following  classes  of 
property  shall  be  exempt  from  taxation,  to  wit:  First, 
mines  and  mining  daims  bearing  gold,  silver  and  other 
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precious  metals  (except  the  net  proceeds  and  surface  im- 
provements thereof  )y  for  the  period  of  ten  years  from  the 
1st  day  of  July,  A.  D.  1876;  second,  ditches,  canals  and 
flumes,"  etc. 

This  section  merely  excepts  the  net  proceeds  of  mines 
from  the  several  classes  of  exemptions  specified  therein. 
It  reiterates  the  permissive  language  of  the  constitution, 
in  respect  to  the  taxation  of  such  net  proceeds,  but  con- 
tains no  mandatory  provision  on  the  subject.  Thei'e  is, 
therefore,  no  provision,  constitutional  or  statutory,  which 
in  terms  requires  the  levy  of  the  tax  complained  of. 

But  it  is  contended  in  behalf  of  plaintiff  in  error  that 
the  provisions  of  section  4  of  the  revenue  act  are  broad 
enough  to  include  the  net  proceeds  of  mines,  and  that 
sections  4  and  5  authorize  and  require  their  taxation. 

The  former  section  provides  that  *'  all  property,  both  real 
and  personal,  within  the  state,  not  expressly  exempt  by 
law,  shall  be  subject  to  taxation." 

Section  3  defines  the  term  "  personal  property  "  to  in- 
clude everything  which  is  the  subject  of  ownership,  not 
included  in  the  term  real  estate.  Conceding  that  all  min- 
erals upon  being  severed  from  the  earth  become  personal 
property,  also  that  the  money  idealized  by  the  sale  of  min- 
erals comes  under  the  same  designation,  it  is  a  grave 
question  whether  there  is  not  still  lacking  the  requisite 
legislative  authority  to  sustain  the  additional  assessment 
in  the  case  before  us. 

The  complaint  alleges  that  there  was  not  on  the  1st  day 
of  May,  1880,  any  personal  property  of  the  mining  com- 
pany in  Lake  county,  other  than  that  returned  by  its  su- 
perintendent to  the  assessor.  If  this  allegation  be  true, 
it  satisfies  the  requirements  of  the  revenue  act;  for  sec- 
tion 9  provides  that  "all  personal  property  shall  be  listed 
in  the  county  where  it  shall  be  on  the  1st  day  of  May  of 
the  then  current  year." 

There  is  a  further  provision  that  if  such  property  is  not 
returned  to  the  assessor  by  the  owner  thereof,  it  shall  be 
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listed  and  assessed  where  it  may  be  found  at  the  time  of 
the  assessment. 

We  do  not  understand  it  to  be  claimed  that  the  property 
upon  which  was  imposed  the  additional  assessment  of 
$1,600,000  was  in  Lake  county,  either  on  the  1st  day  of 
May  or  at  the  time  of  the  assessment. 

The  principal  defense  set  up  in  the  answer  to  the  com- 
plaint was  that  the  net  proceeds  of  the  mines  for  the  year 
ending  May  1,  1880,  were  more  than  $1,500,000,  and  that 
the  mining  company  was  liable  to  taxation  in  Lake 
county  for  that  year,  on  and  because  of  such  proceeds,  in 
I  a  sum  greater  than  $1,500,000. 

The  statute  does  not  require  that  either  a  corporation 
or  an  individual  shall  be  liable  to  taxation  for  all  the  per- 
sonal property  owned  by  such  individual  or  corporation 
at  any  time  during  the  fiscal  year,  but  only  upon  what 
was  so  owned  on  the  1st  day  of  May.  This  is  the  rule. 
The  following  are  exceptions  thereto,  viz. :  Insurance  com- 
panies are  required  to  be  taxed  upon  the  amount  of 
premiums  taken  by  them  during  the  year  previous  to  the 
listing;  merchants  are  to  be  assessed  upon  the  average 
value  of  merchandise  owned  during  the  year,  and  manu- 
facturers upon  the  average  value  of  property  purchased 
or  held  for  manufacturing  during  the  year. 

Unless  a  similar  rule  can  be  applied  to  the  mines  and 
mining  corporations,  so  as  to  require  them  to  return  the 
annual  net  proceeds  of  their  mines  for  taxation,  but  little 
revenue  wiU  be  derived  from  this  species  of  property. 

As  said  by  the  judge  who  decided  this  case  below,  "The 
proceeds  of  a  mine  are  accruing  from  day  to  day  during 
the  year.  From  time  to  time,  if  there  be  an  excess  after 
deducting  expenses,  that  excess  is  paid  over  to  the  own- 
ers, or  to  stockholders,  as  dividends;  the  net  proceeds,  if 
the  mine  be  fortunate  enough  to  have  any,  are  almost 
always  disbursed  and  distributed  as  rapidly  as  they  accrue, 
so  that  on  the  Ist  day  of  May,  or  on  any  other  given  day, 
the  net  proceeds  in  a  particular  county  would  be  but  a 
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small  fraction  of  the  aggregate  net  proceeds  for  the  year 
previous.''    2  Colo.  L.  E.  86. 

Are  the  courts  authorized  by  the  present  statute  to  en- 
force such  a  rule? 

That  it  belongs  to  the  legislative  department  to  deter- 
mine the  pei'sons  and  objects  to  be  taxed,  subject  to  con- 
stitutional limitations,  and  to  provide  the  necessary  mode 
and  provisions  for  making  the  law  effective,  is  a  funda- 
mental principle  of  law. 

It  is  equally  fundamental  that  gi*eat  caution  is  to  be  ex- 
ei-cised  in  enacting  a  law  imposing  taxation,  in  order  to 
arrive  at  the  intention  of  the  law-giver,  for  it  is  the  in- 
tention that  is  to  be  enforced.  Cooley's  Const.  Lim. 
514,  515;  Cooley  on  Taxation,  198.  The  inquiry,  then,  in 
the  present  case,  is  not  whether  it  be  possible  to  tax  the 
annual  proceeds  of  mines  in  this  state  under  existing 
laws,  but  whether  it  was  the  legislative  intention  in  the 
passage  thereof  that  they  should  be  taxed. 

Where  the  object  is  plain  and  the  language  unequiv- 
ocal, effect  must  be  given  to  the  law  by  the  courts,  but 
bin^ens  are  never  to  be  imposed  upon  citizens  upon 
vague  or  doubtful  interpretations.  It  has  been  well  said 
"that  the  legislature  is  ever  at  hand  to  explain  its  own 
meaning,  and  to  express  more  clearly  what  has  been 
obscurely  expressed."    Cooley  on  Taxation,  201-203. 

Six  years  have  elapsed  since  the  passage  of  the  revenue 
act  under  which  the  assessment  complained  of  was  made, 
and  although  there  are  many  counties  in  the  state 
wherein  mining  is  the  chief  industry,  yet  it  is  believed 
that  the  present  case,  with  a  few  others,  all  occun-ing  in 
Lake  county  and  in  the  same  year,  furnish  the  only 
instances  of  attempts  to  apply  the  provisions  of  the  act 
to  the  annual  net  proceeds  of  mines.  The  fact  that  such 
proceeds  were  not  being  taxed  was,  of  course,  known  to 
the  members  of  the  several  legislative  assemblies  that 
have  convened  since  the  enactment  of  the  law  in  1877, 
but  until  the  session  of  the  present  year  no  positive 
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enactment  has  been  made  requiring  them  to  be  assessed 
for  taxation,  or  providing  a-  system  for  ascertaining  the 
amount  realized  by  individuals  and  corporations  from 
such  proceeds  during  the  year.  The  act  last  mentioned 
having  been  vetoed  by  the  executive,  for  reasons  assigned 
by  him,  has  failed  to  become  a  law. 

In  view  of  the  principles  and  facts  stated,  of  the  ob- 
scurity of  the  statute,  coupled  with  the  consideration 
that,  if  the  intent  of  the  law  be  as  contended  for  by  the 
plaintiff  in  error,  no  system  of  procedure  or  machinery 
has  been  provided  to  render  it  effective,  our  conchision  is 
that  the  annual  amount  of  net  proceeds  of  the  mines  are 
not  Uable,  under  the  statute,  to  taxation  as  such. 

We  discover  no  error  in  the  rulings  of  the  court  below, 

and  its  judgment  will  be  affirmed. 

Affirmed. 
Mr.  Justice  Helm  did  not  sit  in  this  case. 


The  Denver,  South  Park  &  Pacific  Railroad  Com- 
pany v.  Harp. 

It  U  held  that  a  tender,  when  made,  is  an  admiaeion  of  an  amount 
due  equal  to  the  sum  tendered,  and  that  while  a  verdict  may  be 
rendered  for  more  than  the  amount  tendered,  it  cannot  be  rendered 
for  lees.  Aid  thin,  too,  although  the  tender  be  defective  or  even 
be  offered  in  a  case  where  it  cannot  be  legally  made  or  pleaded,  and 
for  such  reasonfl  be  held  unavailing,  to  save  costs. 

Appeal  from  County  Court  of  Chaffee  County. 

The  facts  are  stated  in  the  opinion. 

Mr.  H.  C.  Dillon,  for  appellant. 

Stone,  J.  The  suit  was  to  recover  damages  for  the 
the  alleged  loss  of  a  quantity  of  oats  shipped  over  the 
road  of  appellant,  and  appellee  got  judgment  in  the  court 
below  against  appellant  for  the  sum  of  $272.52  and  costs. 
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The  bills  of  lading,  expense  biUs  and  receipts,  set  out 
in  the  record,  together  with  the  testimony  of  the  wit- 
nesses in  the  case,  establish  the  following  facts:  That  the 
oats  were  shipped  by  rail  from  Kansas  in  several  car  lots, 
consigned  to  the  order  of  the  shipper  at  Buena  Vista, 
with  direction  to  *'  notify  W.  R.  Harp,"  the  appellee;  that 
the  oats  were  delivered  by  the  connecting  road  to  the  ap- 
pellant company  at  Denver,  and  thence  transported  over 
appellant's  road  to  Buena  Vista,  where  notice  of  arrival 
was  sent  to  appeUee,  and  a  day  or  two  afterwards,  being 
uncalled  for,  were  delivered  to  Brown  &  Co.,  warehouse- 
men, for  storage. 

This  was  about  the  middle  of  April.  That  appellee 
called  at  the  warehouse  from  time  to  time,  but  did  not 
present  the  duplicate  bill  of  lading,  nor  pay  for  the  freight 
and  storage  until  about  the  middle  of  June;  that  Brown's 
was  the  only  warehouse  that  would  take  the  goods;  that 
they  were  responsible  warehousemen;  that  Buena  Vista 
was  the  terminus  of  the  railroad;  the  warehouses  were 
all  full,  and  hay  and  grain  were  piled  up  wherever  they 
could  be  put  outside  of  the  warehouses;  that  the  oats  in 
question  were  piled  in  sacks  on  boards  laid  upon  the 
ground,  a  wire  fence  put  up  around  them,  a  watchman 
guarded  them  nights,  and  when  it  snowed  or  rained  cov- 
ered them  with  tarpaulins;  that  some  of  the  oats  next  the 
ground  were  injured  by  sprouting,  and  that  cattle  broke 
through  the  fence  at  times  and  damaged  and  destroyed 
some;  that  the  oats  were  as  well  taken  care  of  as  was 
possible  under  the  circumstances;  that  at  the  end  of  about 
two  months  from  the  time  the  oats  were  put  in  store,  the 
appellee  succeeded  in  itdsing  money  to  pay  the  charges, 
and  called  at  the  warehouse  for  that  purpose;  that  he  then 
complained  that  the  oats  were  damaged,  protested  that 
the  storage  charges,  which  amounted  to  S275,  were  too 
much ;  that  after  considerable  wrangling  over  the  matter, 
the  warehousemen  offered  to  settle  for  $75,  *^and  call 
the  whole  damage  and  shortage  on  the  oats  square;"  that 
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thereupon  appellee  accepted  this  proposition,  paid  the 
$75,  and  at  the  same  time  signed  the  receipts,  which  were 
put  in  evidence,  acknowledging  the  receipt  of  the  full 
quantity  of  the  oats  according  to  the  bills  of  lading,  in 
good  order  and  condition;  that  appellee  agreed  to  this 
settlement  as  to  charges,  damage  and  shortage,  and  signed 
the  receipts  for  the  oats  voluntarily  and  without  protest. 

It  was  also  shown  in  evidence  that  the  appellant  rail- 
road company,  after  delivery  to  the  warehouse  company, 
and  taking  receipt  for  the  oats,  according  to  custom,  had 
no  further  control,  care  or  charge  of  the  goods  in  any 
way.  The  appellant  admitted  that  there  was  a  loss  of 
two  sacks  of  oats  in  shipment,  which  probably  occurred 
on  its  line  of  road;  that  the  value  of  these,  with  the  freight 
therefor  added,  would  amount  to  about  $7,  and  that  at 
the  trial  the  appellant  tendered  appellee  $20  to  cover  this 
admitted  loss  and  the  costs  of  suit  up  to  that  time,  but 
the  tender  was  refused.  There  is  no  conflict  in  the  testi- 
mony, except  in  the  denial  of  the  appellee  himself,  that 
his  settlement  with  the  warehouse  company  included  the 
shortage  as  well  as  the  storage  of  the  oats;  but  the  testi- 
mony of  the  other  witnesses,  together  with  the  receipts 
signed  by  appellee,  amply  established  the  fact  against  such 
denial. 

Upon  the  facts  thus  established  and  presented  by  the 
record  before  us,  the  judgment  of  the  court  below  cannot 
stand. 

The  principal  loss  for  which  appellee  sought  to  recover 
occurred  while  the  grain  was  in  the  custody  of  the  ware- 
housemen, who  are  not  charged  with  the  loss,  and  against 
whom  this  loss  was  adjusted  in  the  settlement.  It  is  sug- 
gested in  the  brief  of  counsel,  that  the  court  below  based 
the  judgment  upon  the  supposition  that  our  statute  "  con- 
cerning unclaimed  freight "  (Gteneral  Laws,  p.  645)  ren- 
dered the  railroad  company  liable  for  the  care  of  the  goods 
until  the  expiration  of  thirty  days  after  their  receipt  at 
the  point  of  destination. 
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Whfle  we  do  not  conceive  that  this  statute  is  intended 
to  affect  the  settled  common  law  liability  of  common 
caniers,  or  to  do  more  than  to  provide  for  a  sale  and  just 
disposal  of  the  proceeds  of  unclaimed  goods,  yet  we  do 
not  deem  it  necessary,  imder  the  facts  in  this  case,  to 
enter  into  a  discussion  of  this  statute,  or  to  even  state 
the  familiar  doctrine  of  the  common  law  governing  car- 
riers as  such,  and  their  liabiUties  as  warehousemen  after 
the  goods  have  been  stored  at  the  point  of  destination. 
Had  appellee  refused  to  settle  for  the  freight  and  storage 
as  he  did,  and  receipt  for  the  full  quantity  in  good  con- 
dition as  shipped,  a  question  of  liability  might  have 
arisen,  which  is  not  now  necessary  to  decide.  Under  the 
facts  of  the  case  as  presented,  it  is  immaterial  whether 
the  warehouse  company  be  considered  as  agents  of  the 
railroad  company  in  the  storage  of  the  goods  or  not;  the 
settlement  that  appellee  made  with  the  warehouse  com- 
pany was  a  complete  discharge  and  waiver  of  any  claim 
or  right  of  recovery  for  loss  or  damage  to  the  goods 
while  in  the  custody  of  that  company,  aside  from  any 
question  as  to  his  own  fault  in  suffering  them  to  remain 
in  store,  in  the  condition  they  were  compelled  to  be  kept, 
for  two  months  after  he  was  notified  of  their  arrival. 

For  the  amount  of  the  loss,  however,  which  the  appel- 
lant admitted  its  liabihty  for  by  the  tender,  the  appellee 
is  entitled  to  judgment;  for,  in  respect  to  this  tender,  it 
must  be  said  that  it  lacked  the  requirements  of  a  good 
tender.  Our  former  statute  respecting  tender,  and  with 
which  the  appellant  appears  to  have  attempted  a  compli- 
ance, was  repealed  by  the  code,  and  the  code  provisions 
adopted  as  a  substitute  seem  scarcely  applicable  to  the 
case  at  bar.  Be  this  as  it  may,  there  was  no  compliance 
in  this  case  with  the  code  procedure. 

Nor  was  it  good  as  a  common  law  tender,  for  it  does 
not  appear  that  it  was  made  before  suit  brought,  nor  was 
the  money  deposited  in  court,  nor  was  the  tender  kept 
good  by  renewal  in  the  county  court,  where  the  trial  was 
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de  novo.  Besides^  at  common  law  a  tender  could  not  be 
made  in  the  case  of  a  claim  for  unliquidated  damages, 
although  that  is  now  done  under  English  statutes. 

It  is  held,  however,  that  a  tender,  when  made,  is  an  ad- 
mission of  an  amount  due  equal  to  the  sum  tendered,  and 
that  while  a  verdict  may  be  rendered  for  more  than  the 
amount  tendered,  it  cannot  be  rendered  for  less.  And 
this,  too,  although  the  tender  be  defective,  or  even  be  of- 
fered in  a  case  whei'e  it  cannot  be  legally  made  or  pleaded^ 
and  for  such  reasons  be  held  unavailing  to  save  costs. 
alley  V.  Hawkins,  48  111.  309;  Monroe  v.  ChcUdeck,  7S 
m.  429;  Slack  v.  Price,  1  Bibb,  275;  Baily  v.  Bucher,  6 
Watts,  76;  Slack  v.  Brown,  13  Wend.  390;  Eddy  r. 
aHara,  14  Wend.  221;  2  Wait's  Prac.  585. 

The  judgment,  therefore,  will  be  reversed  and  the 
cause  remanded  with  direction  to  the  court  below  to  enter 
a  judgment  in  favor  of  appellee  and  against  the  appellant 
for  the  sum  of  $7.75  damages,  the  amount  admitted  by 
the  appellant  to  be  due,  and  for  costs.  Reversed  and  re- 
manded. 

ReDersed. 
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1.  It  is  ft  genfiral  rale  that  a  truatee,  while  the  fiduciary  relation  ex- 
ists, cannot  become  the  purchaser  of  the  trust  estate ;  nor  can  a 
trustee  become  the  owner  of  a  part  of  the  trust  estate  through  a 
compromise  or  settlement  with  his  cestui  que  trust,  unleA  he  can 
vindicate  the  transaction  from  any  shadow  of  suspicion;  and 
the  burden  is  upon  him  to  show  it  was  perfectly  fair  in  every 
respect. 

%  The  heir  at  law  of  real  estate  fraudulently  conveyed  by  the  ancestor 
is  in  no  better  position  with  reference  thereto,  in  an  action  brought 
against  the  fraudulent  grantee  to  compel  a  reconveyance  of  the 
same,  than  such  ancestor  would  have  been. 

8.  Under  our  statute,  the  title  to  real  estate  descends  to  the  heir  sub- 
ject to  the  debts  of  the  ancestor,  when  the  personal  estate  is  insuffi- 
cient to  satisfy  the  same. 
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Appeal  from  District  Court  of  Clear  Creek  County. 
The  facts  are  sufficiently  stated  in  the  opinion. 

Messrs.  Mitchbll  and  Palmer,  Mr.  E.  0.  Wolcott 
and  Messrs.  Morrison  and  Fili^ius,  for  appellant. 

Mr.  L.  C.  Rockwell,  for  appellee. 

Helm,  J.  Plaintiff  sues  in  this  action  as  the  widow 
and  sole  heir  at  law  of  Joseph  H.  Lathrop,  deceased* 
She  seeks  to  obtain  title  to  three  hundred  feet  of  the 
Emma  mine,  and  to  cancel  a  certain  deed  and  receipt 
given  by  herself  to  defendant  Pollard  in  compromise  or 
settlement  of  their  disputes  in  connection  therewith;  she 
also  demands  an  accounting  as  to  the  proceeds  of  said 
premises  during  the  period  of  his  control  and  manage- 
ment thereof. 

The  theory  of  the  complaint  is,  that  from  1873  until 
1879,  Pollard  held  and  operated  the  mine  as  trustee  for 
the  sole  use  and  benefit  of  Lathrop;  and  that  after  the 
death  of  Lathrop  in  1879,  plaintiff  became  the  beneficiary 
in  such  trust,  vested  with  precisely  the  same  title  and 
rights  in  and  to  the  trust  estate  as  were  possessed  by  her 
said  husband  at  the  time  of  his  decease. 

The  complaint  also  alleges  a  settlement  of  the  matters 
in  dispute  between  herself  and  Pollard,  but  seeks  to  avoid 
the  same  on  the  ground  that  it  was  fraudulent  in  law 
and  void. 

One  Charles  H.  Curtis,  who  was  originally  a  co-defend- 
ant with  Pollard,  procured  an  interest  in  the  premises 
through  this  settlement;  but  after  hearing  and  before  de- 
cree, plaintiff  voluntarily  dismissed  her  action  as  to  him, 
and  his  connection  with  the  case  will  only  indirectly 
affect  our  consideration  of  the  questions  involved. 

After  a  specific  denial  of  all  the  material  allegations  of 
the  complaint,  defendant  Pollard  in  his  separate  answer 
afiirmatively  alleges  absolute  title  in  himself  to  the  dis- 
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puted  lode,  but  admits  an  understanding  or  agreement 
between  himself  and  Lathrop  to  sell  the  latter  a  half 
interest  therein  upon  payment  by  him  of  one-half  of  the 
purchase  money  originally  expended  therefor,  together 
with  one-half  the  cost  of  developing,  procuring  title  and 
defending  the  same;  he  also  alleges  that  he  had  deter- 
mined to  give  plaintiff  the  full  benefit  of  such  agree- 
ment, but  relies  upon  the  compromise  referred  to  in  the 
complaint  as  a  full  and  complete  discharge  of  all  his  ob- 
ligations to  plaintiff  in  connection  with  the  premises. 

Certain  questions  of  fact  were  submitted  to  a  jury, 
who,  upon  hearing  the  evidence,  found  that  Lathrop 
furnished  the  money  to  purchase  the  whole  of  said  prem- 
ises, and  that  the  title  thereto  was  taken  in  the  name  of 
Pollard,  with  the  agreement  that  he  hold  the  same  for 
the  use  of  said  Lathrop,  without  any  beneficial  interest 
himself  therein ;  that  from  the  date  of  pui'chase  in  1873, 
until  the  death  of  Lathrop,  the  lode  was  worked  at  the 
cost  of  Lathrop;  and  that  Pollard  obtained  a  patent  there- 
for at  the  request  and  expense  of  Lathrop.  They  also 
found  that  at  the  time  of  the  alleged  settlement,  plaint- 
iff's mental  and  physical  condition  was  such  as  that  she 
might  have  understood  the  nature  of  the  contract  and 
instruments  she  executed;  and  finally,  the  following  ques- 
tion was  put  and  answer  returned  by  them,  viz.:  "At 
the  time  of  such  alleged  settlement,  was  there  any  fraud 
or  undue  influence  practiced  upon  plaintiff  by  either  of 
the  defendants,  or  by  any  one  for  them  or  either  of  them ! 
If  so,  by  w^hom  was  such  fraud  or  undue  influence  prac- 
ticed ?  and  did  she  by  reason  of  such  fraud  or  undue  in- 
fluence make  the  contract  and  agi'ee  to  the  settlement 
and  execute  the  conveyance  spoken  of  and  referred  to  in 
the  pleadings  ? "    Answer:  "Yes;  Curtis." 

One  of  the  counsel  for  appellee  undertakes  in  his  argu- 
ment to  show  that  the  first  four  findings  of  the  jury  were 
contrary  to  the  evidence  and  should  be  disregarded. 
There  is  a  good  deal  of  conflict  in  the  testimony,  but  after 
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a  patient  and  careful  consideration  thereof,  we  have  con- 
cluded that  the  findings  of  the  jury  ought  not  to  be  dis- 
turbed. 

It  was  peculiarly  their  province  to  settle  such  disputed 
questions  of  fact,  and  there  is  amply  sufficient  in  the  re- 
cord to  suppoii;  their  conclusions. 

These  findings  establish  a  resulting  trust  in  favor  of 
Lathrop;  and  upon  his  death  Pollard  continued  as  trustee 
with  plaintiff  as  beneficiary;  the  trust  estate  being  the 
whole  of  said  premises. 

Appellee  relies  upon  the  proposition  that  the  original 
conveyance  to  himself  of  the  said  lode,  admitting  that 
Lathrop  paid  the  purchase  money  therefor  and  became 
the  owner  thereof,  was  procured  to  be  made  by  Lathrop 
for  the  purpose  of  hindering,  delaying  and  defrauding  his 
creditors;  and  therefore,  as  between  Lathrop  and  himself, 
such  conveyance  was  binding;  that  plaintiff,  who  stands 
in  Lathrop's  shoes,  cannot  come  into  a  court  of  equity  with 
clean  hands,  and  is  in  no  position  to  compel  a  reconvey- 
ance of  the  property. 

There  is  no  doubt  about  the  existence  of  the  rule  as 
contended  for  by  counsel.  When  one  executes  a  con- 
veyance of  real  estate  to  another  for  the  purpose  of 
hindering,  delaying  or  defrauding  his  creditors,  equity 
will  not  compel  a  reconveyance  of  the  same  in  an  action 
by  such  fraudulent  grantor  against  his  grantee,  and  we 
agree  with  counsel  that  the  rule  is  the  same  where  one 
pays  the  purchase  money  and  procures  the  conveyance 
from  his  vendor  to  a  third  person  with  such  intent;  we 
also  concede  the  doctrine  that  the  heir  at  law  of  the  party 
executing  such  fraudulent  conveyance  is  generally  in  no 
better  position  than  his  ancestor,  with  reference  to  the 
property  conveyed. 

Such  conveyance  is  voidable  at  the  suit  of  the  creditors 
defrauded,  and  the  grantee  is  in  law  a  trustee  for  the 
benefit  of  such  creditors.  But  courts  wiU  ordinarily  not 
interfere  as  between  the  original  parties  to  the  fraud, 
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either  to  assist  in  the  consummation  thereof,  or  to  pro- 
tect against  the  injuries  resulting  therefrom. 

But  in  a  case  like  the  one  before  us,  where  defendant 
in  a  court  of  equity  reUes  upon  a  defense  which  he  has 
not  stated  in  his  answer,  and  which  could  not  be  so  stated 
because  inconsistent  with  the  one  set  up  therein  —  a  de- 
fense which  rests  solely  upon  a  fraud  to  which  he  was 
himself  a  principal  and  willing  party, — and  where  the  lips 
of  the  other  party  to  the  alleged  fraudulent  transaction 
are  sealed  by  death,  and  therefore  defendant  cannot  be 
met  with  direct  testimony  in  contradiction,  the  fraudulent 
intent  of  such  deceased  party  should  be  clearly  and  une- 
quivocally established. 

In  the  affidavit  filed  by  Pollard  in  support  of  his  motion 
for  a  continuance,  and  admitted  as  evidence  under  the 
statute,  he  states  that  Curtis,  if  present,  would  swear 
that  plaintiff  told  him,  that,  owing  to  judgments  against 
Lathrop,  he  "could  not  have  any  property  or  thing  in  his 
own  name,  and  Pollard  being  his  friend,  he  had  put  the 
Emma  lode  into  his  name,  and  he  held  the  title  to  it  so  as 
to  keep  it  from  his  creditors."  And  while  giving  his  tes- 
timony, Pollard  made  the  following  statements:  "  I  stood 
between  Lathrop  and  his  creditors  to  keep  them  oflf.'^ 
"  Men  were  coming  to  me  every  two  or  three  days  to  find 
out  whether  Lathrop  had  aby  interest  in  the  Emma 
mine."  He  also  testified  that  on  one  occasion  he  said  to 
plaintiff:  "Every  particle  of  property  you  have  in  Clear 
Creek  county  you  owe  to  me  keeping  whatever  interest 
you  have  from  Lathrop's  creditors." 

The  foregoing,  together  with  a  few  other  declarations 
of  Pollard  upon  the  witness  stand  which  are  not  free 
from  ambiguity,  constitute  the  strongest  evidence  we 
have  of  fraudulent  intent  on  the  part  of  Lathrop  in  pro- 
curing the  conveyance  to  Pollard  of  the  said  Emma  lode; 
and  in  so  far  as  they  bear  upon  this  question,  they  are 
directly  contradicted  by  Pollard  himself.  He  alleges  in 
his  sworn  answer  that  Lathrop  had  nothinsr  whatever  to 
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do  with  the  original  purchase  of  the  premises,  and  that 
he,  Pollard,  bought  the  same  for  his  own  use  and  benefit, 
and  paid  the  piux^hase  money  with  his  own  funds;  that 
neither  then  nor  at  any  subsequent  time  did  Lathrop  have 
any  right  to  or  interest  in  the  same,  except  through  a 
*'  tacit "  understanding  that  he  might  buy  of  Pollard  the 
undivided  one-half  thereof.  And  in  his  testimony  Pollard 
says,  in  speaking  of  Lathrop,  '^I  did  not  consider  that 
he  had  any  legal  interest  in  the  lode  at  all,  but  in  consid- 
eration of  what  he  had  done  up  there,  I  proposed  to  give 
him  a  half." 

In  view  of  the  foregoing  and  other  inconsistencies  and 
conflicts  in  his  testimony,  appellee  cannot  complain  if  we 
decline  to  give  it  any  weight  whatever  in  considering  the 
intent  with  which  Lathrop  procured  the  original  convey- 
ance of  the  mine  to  Pollard. 

The  judgments  against  Lathrop  admitted  in  evidence 
were  obtained  long  subsequent  to  the  execution  of  the 
alleged  fraudulent  conveyance;  and  the  evidence  of  exist- 
ing indebtedness,  at  the  date  of  such  conveyance,  is  not 
of  itself  sufficiently  strong  to  sustain  the  charge  that 
such  instrument  was  executed  for  the  purpose  of  defraud- 
ing Lathrop's  creditors. 

We  come  now  to  the  consideration  of  the  settlement. 

Pollard  was  a  trustee  holding  title  to  the  entii*e  lode  for 
the  exclusive  use  and  benefit  of  plaintiff;  while  acting  in 
that  capacity  he  made  a  compromise  through  Curtis,  with 
his  cestui  que  trusty  by  means  of  which  he  became  the 
owner  of  one-half  of  the  trust  estate.  Is  that  compro- 
mise or  settlement  fraudulent  in  law  and  void,  not- 
withstanding the  silence  of  the  jury,  as  to  Pollard,  in 
answering  the  question  quoted  in  full  herein  ? 

The  general  rule  is,  that  a  trustee,  while  the  fiduciary 
relation  exists,  cannot  directly  or  indirectly  become  the 
purchaser  of  the  trust  estate  which  is  confided  to  his 
care.  Michovd  v.  CHrod,  4  Howard,  552;  1  Leading  Cases 
in  Equity,  note,  239  et  seq. ;  1  Perry  on  Trusts,  §  428, 
note  5. 
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The  relations  of  the  trustee  to  the  trust  estate  are  such 
as  to  place  many  of  his  acts  in  connection  therewith 
practically  beyond  the  most  searching  scrutiny  of  the 
most  learned,  conscientious  and  industrious  chancellor. 
Self  interest  may  overcome  the  trustee's  sense  of  duty, 
and  lead  to  the  practice  of  imposition  and  fraud  which 
can  never  be  revealed  in  a  court  of  justice,  and  hence 
the  adoption  of  the  foregoing  general  rule.  As  another 
has  aptly  said:  **  In  this  conflict "  (between  self  interest 
and  duty)  '*  the  law  wisely  interposes;  it  acts  not  on  the 
possibility  that,  in  some  cases,  the  sense  of  duty  may 
prevail  over  the  motives  of  self  interest,  but  it  provides 
against  the  probability  in  many  cases,  and  the  danger  in 
all  cases,  that  the  dictates  of  self  interest  will  exercise  a 
predominant  influence  and  supersede  that  of  duty."  Mr. 
Justice  Wayne  in  Mtchovd  v.  GUrody  supra. 

A  few  exceptions  to  the  general  rule  seem,  however,  to 
be  established  by  a  preponderance  of  authority.  Lord 
Eldon  thus  states  one  of  these  exceptions:  "  The  trustee 
may  buy  from  his  cestui  que  trusty  provided  there  is  a  dis- 
tinct and  clear  contract,  ascertained  to  be  such,  after  a  jeal- 
ous and  scrupulous  examination  of  all  the  circumstances, 
ihsii  the  cestui  que  trust  intended  the  trustee  to  buy;  and 
there  is  no  fraud,  no  concealment,  no  advantage  taken  by 
the  trustee.  I  admit  it  is  a  difficult  case  to  make  out 
whenever  it  is  contended  that  the  exception  prevails. " 
Coles  V,  Trecothick^  9  Ves.  234.  And  it  is  now  announced 
as  the  "  better  doctrine,  that  a  trustee  may  purchase  from 

the  cestui  que  trusty  or  accept  a  benefit  from  him,  but  the 
transaction  must  be  beyond  suspicion;  and  the  burden  is 
on  the  trustee  to  vindicate  the  bargain  or  gift  from  any 
shadow  of  suspicion,  and  to  show  that  it  was  perfectly 
fair  and  reasonable  in  eveiy  respect,  and  courts  will  scru- 
tinize the  transaction  with  great  severity."  1  Perry  on 
Trusts,  §  428  and  note  1;  Hill  on  Trustees,  *537,  notey. 

The  foregoing  exception  applies  to  cases  where  the 
trustee  makes  no  claim  to  the  trust  estate  in  conflict 
with  the  interest  therein  of  ihQ  cestui  que  trusty  and  where 
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he  makes  no  denial  of  the  title  or  right  of  the  beneficiary; 
but  where  he  purchases  from  him,  the  latter  being  sui 
juris,  and  having  full  knowledge  of  all  the  facts  relative  to 
the  condition  and  value  of  the  property,  and  all  his  rights 
in  connection  therewith,  where  his  act  is  entirely  volun- 
tary, and  where  no  fraud  is  perpetrated  upon  him,  and  no 
undue  influence  exercised  over  him. 

Can  it  be  said  that  Pollard  comes  within  this  excep- 
tion? 

According  to  the  finding  of  the  jury,  he  was  a  trustee 
holding  title  to  the  entire  lode  for  the  use  and  benefit  of 
plaintiff;  no  effort  was  made  to  show  a  termination  of 
this  fiduciary  relation;  and  no  such  effort  could  be  made, 
because  appellee's  theory  is  that  such  relation  never  ex- 
isted. The  evidence  clearly  establishes  the  fact  that  he 
repudiated  the  trust,  denied  plaintiff's  equitable  title,  and 
asserted  absolute  ownership  in  himself  to  the  entire  trust 
estate.  The  evidence  also  shows  that  he  declined  to  treat 
with  plaintiff  because  of  their  unfriendly  relations,  and 
made  the  compromise  or  settlement  through  her  agent, 
who,  the  jury  find,  perpetrated  fraud  upon  her  in  connec- 
tion therewith;  in  the  compromise  thus  effected,  he  ac- 
knowledged her  interest  in  one-half  of  the  trust  estate 
only  upon  condition  that  she  quitclaim  to  him  the  other 
half  thereof. 

The  silence  of  the  jury  with  reference  to  him,  in  an- 
swering the  question  quoted,  is  not  a  proper  vindication 
from  the  charge  of  fraud  or  undue  influence  or  advantage 
in  the  settlement.  Tt  is  no  compliance  with  the  rule  de- 
volving upon  him  the  burden  of  '*  vindicating  the  bar- 
gain ft.  e.,  compromise)  from  any  shadow  of  suspicion." 

The  fact  that  through  his  legal  title  to  the  premises, 
his  possession  thereof  and  control  of  the  business,  to- 
gether with  his  denial  of  plaintiff's  title,  he  procured  a 
settlement  so  beneficial  to  himself,  is  amply  sufficient  ta 
vitiate  the  transaction.  We  know  of  no  decided  case, 
however  favorable  to  purchases  by  the  trustee,  which 
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would  sanction  our  action  in  sustaining  the  settlement. 
Regarded  as  an  attempt  to  purchase  a  part  of  the  tiiist 
estate,  it  cannot  stand;  and  it  is,  if  possible,  less  entitled  to 
recognition  as  a  valid  release  of  Pollard  from  his  breach 
of  the  trust. 

Appellee's  point  that  Lathrop's  debts  at  the  time  of 
death  ^^  exceeded  the  value  of  the  mine,"  and  that  plaint- 
iff "could  have  no  interest  without  the  creditors  sacrific- 
ing their  claims  against  the  estate,"  and  therefore  that 
she  cannot  recover  in  this  action,  is  not  well  taken.  We 
might  respond  that  under  our  statute,  unless  sJie  had  an 
interest  in  the  property,  the  creditors  would  have  no  legal 
claims  against  the  same,  for  immediately  upon  Lathrop^s 
death,  whatever  title  he  held  therein  descended  to  plaint- 
iff; the  interest  thus  inherited  by  plaintiff  was  subject  to 
the  payment  of  Lathrop's  debts,  pi'ovided  there  was  not 
sufficient  personal  property  to  discharge  the  same,  whether 
the  legal  title  remained  in  Pollard  or  was  transferred  to 
plaintiff.  If  she  succeeded  in  her  action,  the  rights  of  the 
creditors  would  not  be  interfered  with  in  the  least;  on  the 
contrary,  it  would  be  much  easier  for  them  to  subject 
the  property  to  the  payment  of  their  debts;  for  she  would 
have  relieved  them  from  the  difficult  task  of  proving  that 
Pollard  held  the  same  in  trust  for  Lathrop  at  the  time  of 
the  latter's  decease. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Reversed 


6 
9 


433 
298 


Learned  v.  Tritch  et  al. 

1.  Ezpren  tnuts  are  created  by  oontiact  of  parties.  Implied  or  result- 
ing trusts  are  such  as  arise  by  operation  of  law  upon  certaon  acts  of 
parties.    Resulting  trusts  may  be  shown  by  parol. 

S.  Express  trusts,  being  matters  of  agreement  between  parties,  most  be 
proved  as  contracts.  Where  this  class  of  contracts  relates  to  lands, 
the  statute  of  frauds  requires  that  they  shall  be  manifested  and 
proved  by  writing  under  the  hand  of  the  party  to  be  thereby 
charged. 
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8.  A  "bona  fide  purchaser  for  value,  without  notice  of  prior  equities,  and 
not  cfaai;g;eable  with  neglect  to  acquire  knowledge  of  an  equitj 
which  could  not  be  enforced  against  him,  may  take  the  legal  title, 
which  a  court  of  equity  will  not  set  aside. 

4.  The  jurisdiction  of  the  county  court  being  limited  by  statute,  it 

must  affirmatively  appear  by  the  complaint  that  the  case  is  within 
the  jurisdiction  of  the  court 

5.  A  bona  fide  purchaser  of  the  legal  title  from  a  trustee  having  power 

to  sell  and  administer  the  proceeds,  is  not  bound  to  see  to  the  appli- 
cation of  the  purchase  money. 

6.  Equity,  while  it  follows  the  law,  will  never  lose  sight  of  the  rights 

of  all  parties  in  interest  before  it,  and  will  not  administer  a  trust 
piecemeal 

EiTor  to  County  Court  of  Arapahoe  County. 

The  case  is  stated  in  the  opinion.  ^ 

Messrs.  Stallcup  and  Luthe  and  Mr.  T.  E.  Barnxjm, 
for  plaintiff  in  error. 

Messrs.  France  and  Rogers,  for  defendants  m  error. 

Stone,  J.     This  is  an  action  for  equitable  relief. 

The  amended  bill  avers  that  on  the  25th  day  of  Decem- 
ber, 1876,  A.  0.  Hunt  being  indebted  to  Tritch  and  the  other 
defendants  in  error  severally,  executed  a  warranty  deed 
conveying  to  his  brother,  H.  R.  Hunt,  certain  lands,  includ- 
ing block  7  of  Hunt's  Addition  to  Denver,  which  deed  was 
duly  acknowledged  and  recorded;  that  said  deed,  **  while 
it  purported  on  its  face  to  be  an  absolute  conveyance  in 
fee  of  the  lands,  was  in  fact  executed  and  delivered  by  the 
said  A.  C.  Hunt  to  H.  R.  Hunt  in  trust  merely  for  the 
purpose  of  paying  and  satisfying  certain  of  the  creditors 
of  the  said  A.  C.  Hunt,  and  especially  the  plaintiffs " 
named. 

The  bill  further  avers  that  the  deed  was  made  without 
any  consideration  from  the  said  grantee,  or  from  any 
other  source;  that  said  grantee  held  the  said  land  in  trust 
for  said  purpose,  until  April  1,  1878,  when  he  died,  with- 
out having  in  any  manner  executed  the  said  trust,  leav- 
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ing  a  widow,  to  whom  shortly  before  his  death  he  devised 
by  will  all  the  real  estate  of  which  he  died  possessed; 
that  the  fee  of  said  block  7  appearing  by  record  to  have 
been  in  the  testator  at  the  time  of  his  death,  the  widow,  as 
sole  heir  and  devisee,  claimed  the  same  as  her  own,  not- 
withstanding she  had  notice  of  the  said  trust.  That  in 
September,  1877,  Tritch  recovered  a  judgment  against  the 
said  A.  C.  Hunt  for  $1,026.45;  that  execution  was  issued 
thereon,  which  was  in  February,  1878,  returned  nuUa 
bona;  that  in  November,  1878,  an  alias  execution  was 
issued  and  levied  upon  said  block  7,  and  the  levy  recorded 
in  the  office  of  the  county  recorder;  that  on  the  18th  of 
April,  1879,  the  said  widow,  Melissa  Hunt,  conveyed  the 
s^d  block  7  to  Learned,  the  plaintiff  in  error.  The  bill 
avers  that  Learned  received  the  said  conveyance  "  with 
notice  of  the  claims  of  plaintiffs  and  of  the  levy  aforesaid, 
and  with  notice  that  the  said  Melissa  Hunt  was  without 
lawful  authority  to  make  such  conveyance,  and  with 
notice  that  the  said  block  of  land  had  been  held  by  the 
said  H.  R.  Hunt  in  trust  for  the  purposes  hereinbefore 
set  forth;  that  the  said  land  does  not  exceed  in  value 
$1,000." 

The  complainants  thereupon  pray  that  the  said  deed  of 
the  property  from  A.  C.  Hunt  to  H.  R.  Hunt  be  declared 
a  conveyance  in  trust  for  the  purpose  of  satisfying  the- 
claims  of  the  said  creditors;  that  the  deed  from  Melissa 
Hunt  to  Learned  be  surrendered  up  to  be  canceled  and 
held  for  naught,  and  that  the  court  appoint  a  trustee  to 
execute  the  said  trust. 

The  answer  of  Learned  denies  the  trust,  and  denies  any 
notice  thereof,  but  avers,  on  the  contrary,  that  at  the  time 
he  received  the  said  deed  from  Melissa  Hunt  he  had  no 
knowledge,  notice  or  suspicion  of  the  trust,  or  that  the 
deed  from  A.  C.  Hunt  to  H.  R.  Hunt  was  not  in  fact  an 
absolute  conveyance  in  fee,  as  the  same  purported  to  be, 
and  that  he,  Learned,  was  a  purchaser  in  good  faith  for 
a  V3,lu^bl0  consideration,  which  consideration  is  set  oat 
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in  detail  to  consist  of  $1,500,  seven  hundred  of  which 
was  in  cash,  and  eight  hundred  was  the  value  of  a  parcel 
of  land  conveyed  by  him  to  Mrs.  Hunt,  which  land  is 
particularly  described.  The  answer  further  avers  that 
the  deed  from  A.  0.  Hunt  to  H.  R.  Hunt  conveyed  alto- 
gether six  blocks  of  land  in  Hunt's  Addition  to  Denver, 
including  block  7  in  controversy. 

All  the  evidence  in  the  case  was  taken  before  a  referee, 
and  by  deposition,  and  is  fully  set  out  in  the  record. 
Upon  hearing,  the  court  rendered  a  decree  in  accordance 
with  the  prayer  of  the  bill,  that  the  deed  from  A.  C.  Hunt 
of  the  land  in  controversy  to  H.  R.  Hunt  be  declared  a 
conveyance  in  trust  for  the  purpose  of  satisfying  the 
complainants  and  other  creditors  of  A.  0.  Hunt;  that 
Learned,  the  plaintiff  in  eiror,  was  a  purchaser  with 
notice  of  said  trust;  that  the  deed  from  Melissa  Hunt  to 
Learned  of  block  7  be  declared  null  and  void,  and  be  sur- 
rendered for  cancellation,  and  that  a  trustee  be  appointed 
to  execute  the  trust,  etc. 

That  for  more  reasons  than  one  the  evidence  does  not 
warrant  this  decree  is  quite  clear.  In  the  original  briefs 
filed,  the  arguments  of  counsel  were  chiefly  confined  to 
the  question  of  notice  of  the  trust,  with  which  it  was 
alleged  in  the  bill  that  Learned  was  charged  as  a  pur- 
chaser, and  hence,  upon  examination  of  the  case  at  the 
preceding  term,  we  requested  counsel  to  file  additional 
briefs  upon  the  question  of  whether  such  a  trust  as  the 
bill  averred  could  be  established  by  parol,  which  request 
has  been  complied  with.  Counsel  for  defendants  in 
error  insist  that  this  question  should  not  be  considered 
by  this  court,  for  the  reason  that  it  is  not  fairly  presented 
by  specific  assignments  based  upon  exceptions  in  the 
court  below,  and  for  the  further  reason,  that,  if  the 
statute  of  frauds  is  relied  upon,  it  should  have  been 
pleaded. 

As  to  this  last  objection,  it  is  only  necessary  to  observe 
that  since  the  bill  did  not  disclose  whether  the  trust  was 
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created  by  writing  or  parol,  nor  by  what  character  of  evi- 
dence  the  trust  was  proposed  to  be  established  (nor,  as 
the  authorities  hold,  was  such  avermeut  necessary),  there 
was  no  ground  for  demurrer  to  the  bill  upon  this  point, 
and  the  defendant  was  without  the  requisite  knowledge 
to  enable  him  to  plead  the  statute  in  his  answer.  The  fact 
that  the  alleged  trust  rested  in  parol  was  first  brought  to 
the  knowledge  of  defendant  below  by  the  plaintiffs  in 
introducing  their  evidence. 

As  to  the  question  of  notice,  when  we  come  to  inves- 
tigate it,  we  are  brought  face  to  face  with  the  question  as 
to  the  validity  of  the  trust,  and  the  consideration  of  the 
latter  question  becomes  unavoidable  in  the  determination 
of  the  former.  The  evidence  fails  to  show  that  Learned 
had  either  actual  or  constructive  notice  of  the  alleged 
trust.  He  had  knowledge  of  the  judgment  of  Tritch 
against  A.  C.  Hunt,  and  of  the  levy  upon  the  property 
in  controversy,  but  this  was  no  notice  of  the  trust.  If 
the  property  had  been  charged  with  such  a  trust  as  is 
claimed,  Tritch  would  have  been  entitled  to  have  had  the 
trust  executed  for  the  benefit  of  his  claim  and  those  of 
the  other  alleged  beneficiaries  of  the  trust,  but  not  to  ap- 
propriate the  property  to  the  satisfaction  of  his  individual 
judgment  regardless  of  the  rights  of  the  other  cestuis  qme 
tnisty  so  that  a  knowledge  of  this  judgment  and  levy 
was  in  itself  very  far  from  leading  to  an  inference  or 
suspicion  of  the  existence  of  such  a  trust.  On  the  con- 
trary, a  knowledge  of  the  fact  of  the  levy  would  very 
naturally  lead  to  the  inference  that  Tritch  based  his  right 
of  levy  upon  a  supposition  that  there  had  been  no  valid 
conveyance  of  the  property  by  A.  0.  Hunt,  his  judgment 
debtor,  against  the  rights  of  Tritch  as  judgment  creditor. 

The  witness  Kellogg  testified  that  he  was  the  executor 
of  the  estate  of  H.  R.  Hunt;  that  Learned,  previous  to 
his  purchase,  inquired  of  witness  as  to  the  title,  first,  with 
reference  to  the  settlement  of  the  estate,  and  second,  as 
to  the  title  of  the  widow  to  the  property  he  was  about  to 
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purchase;  that  as  to  the  first  point  witness  gave  Learned 
^'no  information  beyond  the  statement  that  the  estate 
was  not  yet  settled,  and  if  this  property  was  necessary 
to  such  settlement,  it  would  certainly  be  used." 

This  information  was  certainly  opposed  to  the  theory 
of  a  trust  upon  the  property.  Witness  further  states 
that,  replying  to  the  second  point,  he  asked  Learned  if 
he  was  aware  of  certain  judgments  standing  against  A. 
C.  Hunt;  that  he  mentioned  the  judgment  of  Tritch,  and 
the  pi-obability  that  he  would  levy  on  this  block  7,  and 
that  if  Learned  made  the  purchase  he  did  so  at  his  own 
risk. 

Witness  further  testified,  that  during  H.  R  Hunt's  last 
illness,  about  March  1,  1878,  he  was  informed  by  A.  0. 
Hunt,  who,  the  witness  testified,  was  his  brother-in-law, 
that  H.  E.  Hunt  "received  this  property  in  trust  for  the 
purpose  of  paying  certain  debts  of  A.  0.  Hunt.'' 

Upon  cross-examination  the  witness  was  asked  if,  in  a 
conversation  with  Learned  in  the  presence  of  Mr.  Barnum, 
lie,  the  witness,  said  anything  in  regard  to  the  property 
in  question  being  held  in  trust  by  H.  R.  Hunt  for  the 
creditors  of  A.  C.  Hunt;  and  in  reply  witness  says:  "  I 
cannot  say  positively,  but  I  think  I  explained  the  circum- 
stances under  which  that  deed  was  given." 

The  conversation  referred  to  was  one  in  which  Learned 
and  his  attorney,  Barnum,  pending  the  negotiations  with 
Melissa  Hunt  for  the  purchase  of  block  7,  were  inquir- 
ing of  Kellogg,  the  executor  of  H.  B.  Hunt,  respecting 
the  title  to  the  property  in  view  of  the  purchase,  and 
both  Learned  and  Barnum  in  their  testimony  deny  posi- 
tively that  Kellogg  referred  to  any  trust  upon  the  prop- 
erty. This  information  derived  from  Kellogg,  and  that 
furnished  by  the  public  records,  is  all  the  knowledge  or 
notice  which  the  evidence  shows  Learned  to  have  had 
respecting  the  title  at  the  time  of  his  purchase. 

But  it  is  contended  that  this  information  was  sufficient 
to  put  Learned,  as  a  purchaser,  on  inquiry,  which  would 
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have  led  him  to  a  knowledge  of  the  trust;  that  if  he  had 
gone  to  Tritch  and  A.  C.  Hunt  with  his  inquiries,  he 
would  have  learned  of  the  trust,  and  that  this  neglect  of 
duty  and  avoidance  of  the  sources  of  information  of  whidi 
he  was  put  upon  inquiry,  renders  him  chargeable  with 
notice  under  the  rule.  Conceding  that  Learned  was  pot 
upon  inquiry,  when  we  examine  what  these  inquiries 
would  have  ultimately  led  to,  we  are  forced  to  consider 
the  character  of  the  trust  disclosed,  and  thus  the  question 
as  to  the  trust  itself  is  fairly  raised  by  the  record. 

If  the  trust  was  invalid;  if  it  could  not  be  lawfully  es- 
tablished; if  it  was  void  under  the  statute,  or  if  it  were 
such  that  a  court  could  not  lawfully  decree  its  execution, 
then  it  is  immaterial  whether  Learned  had  notice  of  such 
trust  or  not,  since  it  would  be  notice  of  a  fact  which  did 
not  affect  his  title. 

The  deed  from  A.  C.  Hunt  to  H.  R.  Hunt,  set  out  in 
the  record,  purports  to  be  an  absolute  conveyance  in  fee 
of  six  designated  blocks  of  land  in  Hunt's  Addition  to  the 
city  of  Denver,  for  the  consideration  of  $8,000,  the  re- 
ceipt of  which  is  expressed  to  be  acknowledged  in  the 
usual  form;  the  grant  expressing  in  terms  the  convey- 
ance of  all  the  estate  of  the  grantor,  both  legal  and 
equitable,  without  any  reservation  or  condition  whatever. 
This  deed  is  the  only  written  evidence  of  the  transaction 
which  was  offered  in  the  case  in  support  of  the  bill. 
There  was  no  written  evidence  of  any  kind  to  manifest 
or  prove  the  creation,  declaration  or  existence  of  a  trust 
respecting  the  property  in  question. 

The  only  evidence  offered  in  proof  of  the  trust  was  the 
parol  testimony  of  A.  C.  Hunt  and  the  parol  testimony 
of  Walter  Hunt,  as  to  an  admission  of  the  deceased  in 
his  life- time  that  ^^  he  held  conveyances  to  several  blocks 
in  A.  C.  Hunt's  Addition  —  he  did  not  name  the  blocks  — 
to  liquidate  several  debts  against  A.  C.  Hunt,  naming 
those  of  (^eoi'ge  Tritch  and  Salomon;  I  don't  remember 
the  others." 
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The  principal  testimony  relating  to  the  trust  is  com- 
prised in  the  following  answer  of  A.  C.  Hunt  to  a  question 
asked  respecting  the  purpose  of  the  conveyance:  "  I  made 
the  deed  for  that  property  (block  7)  and  other  property 
to  Hamilton  E.  Hunt,  with  verbal  instructions,  which 
were  written  down  at  the  time  by  him,  to  pay  off  certain 
creditors  of  mine,  the  largest  one  of  the  number  at  the 
time  being  Greorge  Tritch;  he  was  to  make  conveyances 
to  Tritch  and  othera,  of  these  lands,  if  he  and  they  could 
agree  as  to  the  terms  of  settlement,  or  he  was  to  sell  the 
lots  for  cash  and  pay  Tritch  and  the  other  creditors  out  of 
the  proceeds  of  such  sale." 

Upon  cross-examination  the  witness  stated :  "The  in- 
structions were  more  in  the  nature  of  a  memorandum  of 
the  parties  to  whom  I  was  indebted  and  whom  I  wished 
him  to  settle  with  and  pay;"  and  witness  then  stated  that 
these  instructions  were  given  fifteen  or  twenty  days  after 
the  deed  was  delivered. 

There  ,was  no  execution  of  the  trust  whatever  during 
the  life-time  of  H.  B.  Hunt,  and  no  attempt  on  the  part 
of  Tritch  or  the  other  creditors  to  enforce  the  trust,  prior 
to  the  commencement,  of  this  suit,  nor  is  there  any  evi- 
dence in  the  case  that,  prior  to  the  suit,  any  of  these 
creditors  knew  of  the  existence  of  such  trust. 

Such,  then,  is  the  character  of  the  trust  which  any  pos- 
sible inquiries  of  Learned  would  have  disclosed,  for  it  is 
not  to  be  presumed  that  he  would  have  learned  more 
upon  such  inquiry  than  was  disclosed  by  the  evidence  in 
this  case. 

It  is  manifest  from  this  testimony  that  whatever  trust 
was  intended  or  created  in  this  transaction  between  A.  C. 
and  H.  B.  Hunt  was  an  express  trust. 

Express  trusts  are  created  by  conti-act  of  parties.  Im- 
plied or  resulting  trusts  are  such  as  arise  by  operation  of 
law  upon  certain  acts  of  parties.  Hence  resulting  trusts 
may  be  shown  by  parol,  or  what  is  more  correct  to  say, 
is,  that  the  necessary  facts  and  circumstances  being 
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shown  by  parol,  the  resulting  trost  does  not  rest  upon 
further  evidence,  but  is  an  implication  which  the  law 
itself  attaches  to  the  given  state  of  facts. 

Express  trusts,  being  a  matter  of  agreement  between 
parties,  must  be  proved  as  contracts.  And  when  this 
class  of  contracts  relates  to  lands,  in  order  to  prevent  the 
uncertainty,  fraud,  perjury  and  injustice  which  is  likely 
to  ensue  from  attempting  to  show  secret  trusts  by  parol 
testimony,  or  that  contracts  were  intended  diflfei-ently 
than  imported  by  their  face,  the  English  statute  of 
frauds  and  perjuries  enacted  that  such  trusts  shall  be 
manifested  and  proved  by  writing  under  the  hand  of  the 
party  to  be  thereby  charged.  This  statute  has  been  re- 
enacted  in  substance  in  most  of  the  states  in  our  country, 
and  our  own  statute,  like  those  of  some  other  states,  goes 
even  furthor  in  terms,  and  declares  that  ^' no  estate  or 
interest  in  lands  other  than  leases  for  a  term  not  exceed- 
ing one  year,  nor  any  trust  or  power  over  or  concerning 
lauds,  or  in  any  manner  relating  thereto,  shall  hereafter 
be  created,  granted,  assigned,  surrendered  or  declared, 
unless  by  act  or  operation  of  law,  or  by  deed  or  convey- 
ance in  writing,  subscribed  by  the  party  creating,  grant- 
ing, assigning,  surrendering  or  declaring  the  same,  or  by 
his  lawful  agent  thereunto  authorized  by  writing.*'  Gren- 
eral  Laws,  sec.  1256. 

That  the  tiiist  alleged  in  the  bill,  there  being  no  element 
or  imputation  of  fraud  charged  in  the  case,  cannot  be 
established  by  such  evidence  as  the  decree  in  this  case 
rests  upon,  is  settled  beyond  controversy,  and  with 
scarcely  a  decision  to  the  contrary  to  be  found  in  the 
books.  We  cite  a  few  of  the  many  authorities  in  point, 
showing  the  application  of  the  statute  of  frauds  in  such 
cases:  Perry  on  Trusts,  sec.  79;  Browne,  Stat.  Frauds, 
sec.  97;  Steere  v.  SteerCy  5  Johns.  Ch.  11;  Wlieelan  t\ 
Wheelan,  3  Cow.  580;  Dean  v.  Dean,  7  Conn.  284;  EUiott 
V.  Armstrong  J  2  Blackf.  207;  Eatcni  v.  Eatony  6  Vroom 
(N.  J.),  290;  Bartleti  v.  Bartletty  14  Gray,  277;  Adams  r. 
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Adamsy  19  lU.  518;  Whiting  v.  Gould,  2  Wis.  552;  Wool- 
len V.  Hearriy  2  Liead.  Cas.  in  Equity,  920-979. 

Learned  being  a  bona  fide  purchaser  for  value  without 
notice  of  prior  equities^  and  not  cbarg^ble  with  neglect 
to  acquire  knowledge  of  an  equity  which  could  not  be  en- 
forced against  him,  took  a  legal  title  which  the  court 
erred  in  setting  aside.  There  was  no  competent  evidence 
to  prove  the  trust;  and  the  evidence  admitted  serves  but 
to  make  it  apparent  that  the  court  had  no  authority  to 
declare  or  enforce  a  trust  in  defianoe  of  the  statute. 
Eaton  V.  EatoUy  supra. 

There  are  many  other  i^easons  for  reversing  this  decree, 
which  it  is  unnecessaiy  to  discuss  at  length,  but  we  will 
mention  a  few  merely  to  show  that  the  decree  could  not 
stand  even  if  the  alleged  trust  had  been  legally  estab- 
lished. 

One  objection  embraced  by  the  assignments  is  a  juris- 
dictional one.  The  suit  was  brought  in  the  county  court, 
the  jurisdiction  of  which  is  limited  to  cases  where  the 
sum  due  or  the  value  of  the  property  in  contix)versy  does 
not  exceed  $2,000,  and  we  have  held  that  it  must  affirma- 
tively appear  by  the  complaint  that  the  case  is  within 
the  jurisdiction  of  the  court.    Home  r.  Duffy  5  Col.  5H. 

The  only  jurisdictional  averment  in  the  complaint  in 
this  case  is  where,  referring  to  block  7,  it  is  alleged  that 
"the  said  land  does  not  exceed  in  value  $1,000."  Yet 
the  bill  prays  the  court  to  decree  as  a  trust  the  deed  con- 
veying six  blocks  of  land,  the  expressed  consideration  of 
which  was  $8,000,  and  also  prays  for  an  execution  of  the 
trust  to  satisfy  claims  of  the  plaintiffs,  which  the  bill  states 
amounted  to  over  $3, 500,  so  that  it  cannot  well  be  said 
that  the  jurisdiction  affirmatively  appeared  by,  or  was 
sufficiently  averred  in,  the  bill  of  complaint. 

It  also  appears  by  the  testimony  of  A.  C.  Hunt  that 
H.  R.  Hunt,  in  the  execution  of  this  trust,  was  author- 
ized either  to  apportion  the  property  by  conveyance  to  the 
creditors,  or  sell  it,  and  pay  the  cestwis  que  trust  out  of  the 
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proceeds.  Armed  with  this  authority,  and  possessed  of 
the  absolute  legal  title  to  the  property,  he,  as  such  trustee, 
could  have  lawfully  conveyed  a  good  title  fully  discharged 
of  the  trust  to  any  bona  fide  purchaser;  for  such  a  pur- 
chaser of  the  legal  title  from  a  trustee  having  power  to 
sell  and  administer  the  proceeds,  is  not  bound  to  see  to 
the  application  of  the  purchase  money.  Story's  £q.  Jur. 
sec.  077a ;  Perry  on  Trusts,  sees.  705,  797. 

Melissa  Hunt,  as  sole  heir  and  devisee,  took  the  legal 
title.  Oreenleafv.  Queen^  1  Pet.  149;  Redheim  v,  Pgron, 
1  Speer's  Ch.  134.  And  the  title  to  Learned  from 
MeUssa  Hunt  was  cei'tainly  as  good  as  if  made  by  her 
testator,  for,  if  charged  with  the  trust  at  all  (which  we 
are  not  to  be  understood  as  admitting),  she  <  was  charged 
with  the  same  trust,  and  upon  the  same  conditions. 

Another  point  in  the  case  is,  that  while  it  appears  in 
testimony  that  after  the  death  of  H.  R.  Hunt  his  wMow, 
at  the  instance  of  A.  C.  Hunt,  conveyed  by  deed  to 
Tritch  all  the  property  included  in  the  original  deed, 
except  block  7,  it  does  not  appear  that  it  was  not  sufficient 
to  satisfy  the  entire  claim  of  Tritch.  Here  were  six 
blocks  of  land,  the  value  of  which  was  expressed  to  be 
$8,000,  conveyed  by  the  deed  of  A.  0.  Hunt  upon  the 
alleged  trust  to  satisfy  claims  amounting  to  less  than 
$3,600.  There  is  no  execution  of  the  trust  during  the 
life-time  of  the  trustee,  and  after  his  death  five-sixths  of 
the  property  is  conveyed  to  one  of  the  creditors  alone, 
whose  claim  at  that  time  was  but  a  little  over  $1,000; 
that  same  creditor  then  asks  a  court  of  equity  to  decree 
him  a  proportionate  share  of  the  other  one-sixth,  valued 
at  $1,500,  without  disclosing  what  he  has  done  vrith  the 
other  five-sixths  previously  conveyed  to  him,  and  with- 
out offering  to  have  the  trust  administered  thereon,  and 
without  in  any  way  accounting  for  it,  and  the  court 
renders  a  decree  accordingly.  The  maxim  that  he  who 
seeks  equity  must  do  equity  applies  with  2^t  force  to  the 
complainant  Tritch  in  this  case. 
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.  Again,  if  Melissa  Hunt  could  lawfully  convey  any  por- 
tion of  this  property  to  Tritch,  she  could  also  make  a 
good  title  to  Learned;  and  if,  on  the  other  hand,  the  court 
was  waiTanted  in  subjecting  the  property  conveyed  to 
Learned  to  the  trust,  there  was  still  gi-eater  reason  for 
subjecting  to  the  same  use  the  property  conveyed  to 
Tritch;  the  one,  being  a  bona  fide  purchaser  for  value, 
besides  holding  the  legal  title,  had  an  equal  equity  with 
the  other  as  judgment  creditor.  Milmine  v,  Bumhamy 
76  lU.  362. 

Where  the  equities  are  equal  the  legal  title  prevails. 

Trusts  are  peculiarly  and  almost  exclusively  within  the 
equity  jurisdiction  of  courts,  and  equity,  while  it  follows 
the  law,  will  never  lose  sight  of  the  rights  of  all  parties  in 
interest  before  it;  it  will  not  administer  a  trust  piece- 
meal, or  partially,  as  was  prayed  in  this  case.  The  evi- 
dence disclosed  that  ftve-sixths  of  this  property  had  been 
either  already  applied  to  the  purposes  of  the  trust,  or  else  it 
had  been  disposed  of  in  violation  of  the  trust  and  in  fraud 
of  the  other  beneficiaries;  and  in  either  view  it  was  wholly 
inequitable  to  set  aside  the  legal  title  of  Learned  and  sub- 
ject his  purchase  to  the  satisfaction  of  creditors,  without 
dealing  with  the  rest  of  the  property,  which  it  appears 
one  of  the  creditors  alone  had  appropriated,  and  without 
an  inquiry  and  ascertainment  by  the  court  of  whether  it 
might  not  have  been  sufficient  for  the  alleged  uses  of  the 
trust  without  disturbing  the  title  of  Learned  for  that 

purpose.    The  decree  is  reversed. 

Beversed. 


Coffin  kt  al.  v.  The  Left  Hand  Dh^ch  Company. 

1,  The  right  to  water  in  thia  oountry  by  priority  of  appropriation  is  en- 
titled to  protection  as  well  after  patent  to  a  third  party  of  the  land 
over  which  the  natural  stream  flows,  as  when  such  land  is  part  of 
the  public  domain;  and  it  is  immaterial  whether  or  not  it  be  men- 
tioned in  the  patent  and  expressly  excluded  from  the  grant.    The 
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right  itself,  and  the  obligation  to  protect  it,  existed  prior  to  legis- 
lation on  the  subject  of  irrigation. 

2.  In  the  absence  of  express  statutes  to  the  contrary,  the  first  appropri- 
ator  of  water  from  the  natural  stream  for  a  beneficial  purpose  has, 
with  the  qualifications  contained  in  the  constitution,  a  prior  right 
thereto,  to  the  extent  of  such  appropriation. 

8.  The  right  to  water  acquired  by  prior  appropriation  is  not  in  any  way 
dependent  upon  the  locus  of  its  application  to  the  beneficial  use 
designed* 

Appeal  from  District  Court  of  Boulder  County. 
The  facts  are  stated  in  the  opinion* 
Messrs.  Cabr  and  Kime,  for  appellants. 
Mr.  Richard  H.  Whiteley,  for  appellee. 

Helm,  J.  Appellee,  who  was  plaintiff  below,  claimed 
^  1/  to  be  the  owner  of  certain  water  by  virtue  of  an  appro- 
priation thereof  from  the  south  fork  of  the  St.  Vrain 
creek.  It  appears  that  such  water,  after  its  diversion,  is 
carried  by  means  of  a  ditch  to  the  James  creek,  and 
thence  along  the  bed  of  the  same  to  Left  Hand  creek, 
where  it  is  again  diverted  by  lateral  ditches  and  used  to 
irrigate  lands  adjacent  to  the  last  named  stream.  Ap- 
pellants are  the  owners  of  lands  lying  on  the  margin  and 
in  the  neighborhood  of  the  St.  Vrain  below  the  mouth  of 
said  south  fork  thereof,  and  naturally  irrigated  therefrom. 

In  1879  there  was  not  a  sufficient  quantity  of  water  in 
the  St.  Vrain  to  supply  the  ditch  of  appellee  and  also  ir- 
rigate the  said  lands  of  appellant.  A  portion  of  appeUee's 
dam  was  torn  out,  and  its  diversion  of  water  thereby 
seriously  interfei^  with  by  appellants.  The  action  is 
brought  for  damages  arising  from  the  trespass,  and  for 
injunctive  relief  to  prevent  repetitions  thereof  in  the 
future. 

The  answer  of  appellants,  who  were  defendants  below, 
is  separated  into  six  divisions. 

First.  A  specific  denial  of  all  the  material  allegations 
of  the  complaint. 
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Seco7id.  Allegations  concerning  an  agreement  made 
at  the  date  of  the  construction  of  appellee's  ditch;  by  this 
agreement  the  parties  constructing  such  ditch  were  to 
refi-ain  from  the  diversion  of  water  therethrough  when 
the  quantity  in  the  St.  Vrain  was  only  sufficient  to  sup- 
ply the  settlers  thereon. 

Third,  fourth,  fifth  and  sixth  are  separate  answers  by 
individual  defendants,  setting  up  a  right  to  the  water  di- 
verted, by  virtue  of  ownership  of  lands  along  the  St. 
Vrain,  and  in  some  instances  also  by  appropriations  of 
water  therefrom.  But  it  nowhere  appears  by  sufficient 
averment  that  such  appropriations  of  defendants  making 
the  same  were  actually  made  prior  to  the  diversion  of 
water  through  appellee's  ditch. 

Demurrers  were  sustained  to  all  of  the  above  defenses 
or  answers  except  the  first,  and  exceptions  to  the  rulings 
duly  preserved;  trial  was  had  before  a  jury  upon  the 
issues  made  by  the  complaint  and  answer  as  it  then  re- 
mained, and  verdict  and  judgment  given  for  appellee. 
Such  recovery  was  confined,  ho.wever,  to  damages  for  in- 
jury to  the  dam  alone,  and  did  not  extend  to  those,  if  any 
there  were,  resulting  from  the  loss  of  water. 

We  do  not  think  the  court  erred  in  its  ruling  upon  the 
demurrers,  and  we  believe  the  verdict  and  judgment  sus- 
tained by  the  pleadings  and  evidence. 

Were  we  to  accept  appellants'  views  upon  the  subject 
of  water  rights  in  this  state,  it  would  yet  be  doubtful  if 
we  could  justify  the  trepass.  And  if  the  agi'eement  were 
actually  made,  as  stated  in  the  second  defense,  that  fact 
would  not  excuse  their  act  in  forcibly  destroying  appellee's 
dam  without  notice  or  warning.  It  is  sufficient  upon  this 
subject  for  us  to  say,  that  even  if  such  agreement  were 
legal  and  binding,  and  included  subsequent  settlers  on  the 
St.  Vrain,  yet  appellee  was  entitled  to  notice  of  the  insuf- 
ficiency of  water  to  supply  the  demands  of  appellants;  it 
it  might  then,  perhaps,  have  complied  with  the  agree- 
ment without  serious  injuiy  to  its  property. 
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But  two  important  questions  upon  the  subject  of  water 
rights  are  fairly  presented  by  the  record,  and  we  cannot 
well  avoid  resting  our  decision  upon  them. 

It  is  contended  by  counsel  for  appellants  that  the  com- 
mon law  principles  of  riparian  proprietorship  prevailed 
in  Colorado  until  1876,  and  that  the  doctrine  of  priority 
of  right  to  water  by  priority  of  appropriation  thereof  was 
first  recognized  and  adopted  in  the  constitution.  But  we 
think  the  latter  doctrine  has  existed  from  the  date  of  the 
earliest  appropriations  of  water  within  the  boundaries  of 
the  state.  The  climate  is  dry,  and  the  soil,  when  moist- 
ened only  by  the  usual  rainfall,  is  arid  and  unproductive; 
except  in  a  few  favored  sections,  artificial  irrigation  for 
agriculture  is  an  absolute  necessity.  Water  in  the  vari- 
ous streams  thus  acquires  a  value  unknown  in  moister 
climates.  Instead  of  being  a  mere  incident  to  the  soil,  it 
rises,  when  appropriated,  to  the  dignity  of  a  distinct 
usufructuary  estate,  or  right  of  property.  It  has  always 
been  the  policy  of  the  national,  as  well  as  the  territorial 
and  state  governments,  to  encourage  the  diversion  and 
use  of  water  in  this  country  for  agriculture;  and  vast  ex- 
penditures of  time  and  money  have  been  made  in  re- 
claiming and  fertilizing  by  irrigation  portions  of  our 
unproductive  territory.  Houses  have  been  built,  and 
permanent  improvements  made;  the  soil  has  been  culti- 
vated, and  thousands  of  acres  have  been  rendered 
immensely  valuable,  with  the  understanding  that  appro- 
priations of  water  would  be  protected.  Deny  the  doc- 
trine of  priority  or  superiority  of  right  by  priority  of 
appropriation,  and  a  great  part  of  the  value  of  aQ  this 
property  is  at  once  destroyed. 

The  right  to  water  in  this  country,  by  priority  of  ap- 
propriation thereof,  we  think  it  is,  and  has  always  been, 
the  duty  of  the  national  and  state  governments  to  protect. 
The  right  itself,  and  the  obligation  to  protect  it,  existed 
prior  to  legislation  on  the  subject  of  irrigation.  It  is  en- 
titled to  protection  as  well  after  patent  to  a  third  party 
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of  the  land  over  which  the  natural  stream  flows,  as  when 
such  land  is  a  part  of  the  public  domain;  and  it  is  imma- 
terial whether  or  not  it  be  mentioned  in  the  patent  and 
expressly  excluded  from  the  grant. 

The  act  of  congress  protecting  in  patents  such  right  in 
water  appropriated,  when  recognized  by  local  customs 
and  laws,  "  was  leather  a  voluntary  recognition  of  a  pre- 
existing right  of  possession,  constituting  a  valid  claim  to 
its  continued  use,  than  the  establishment  of  a  new  one.'' 
Broder  v.  Notoma  W.  d:M.  Co.  11  Otto,  274. 

We  conclude,  then,  that  the  common  law  doctrine  giv- 
ing the  riparian  owner  a  right  to  the  flow  of  water  in  its 
natural  channel  upon  and  over  his  lands,  even  though  he 
makes  no  beneficial  use  thereof,  is  inapplicable  to  Colo- 
rado. Imperative  necessity,  unknown  to  the  countries 
which  gave  it  birth,  compels  the  recognition  of  another 
doctrine  in  conflict  therewith.  And  we  hold  that,  i  ri  the 
absence  of  express  statutes  to  the  contrary,  the  first  ap- 
propriator  of  water  from  a  natural  stream  for  a  bene- 
ficial purpose  has^  with  the  qualifications  contained  in  the 
constitution,  a  prior  right  thereto,  to  the  extent  of  such 
appropriation.     See  Schilling  v.  Romingerj  4  Col.  103. 

The  territorial  legislature  in  1864  expressly  recognizes 
the  doctrine.  It  says:  *'Nor  shall  the  water  <^  any 
stream  be  diverted  from  its  original  channel  to  the  detri- 
ment of  any  miner,  millmen  or  others  along  the  line  of 
said  stream,  who  may  have  a  priority  of  righty  and  there 
shall  be  at  all  times  left  sufficient  water  in  said  stream  for 
the  use  of  miners  and  agriculturists  along  said  stream.'' 
Session  Laws  of  1864,  p.  Q^,  §  32. 

The  priority  of  right  mentioned  .in  this  section  is  ac- 
quired by  priority  of  appropriation,  and  the  provision 
declares  that  appropriations  of  water  shall  be  subordinate 
to  the  use  thereof  by  prior  appropriators.  This  provision 
remained  in  force  until  the  adoption  of  the  constitution; 
it  was  repealed  in  1868,  but  the  repealing  act  re-enacted 
it  verbatim. 
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But  the  rights  of  appellee  were  acquii-ed,  in  the  first 
instance,  under  the  acts  of  1861  ^nd  1862,  and  counsel  for 
appellants  urge,  with  no  little  skill  and  plausibility, 
that  these  statutes  are  in  conflict  with  our  conclusion 
that  priority  of  right  is  acquired  by  priority  of  appropria- 
tion. The  only  provision,  however,  which  can  be  con- 
strued as  referring  to  this  subject  is  §  4  on  page  68, 
Session  Laws  of  ISGl.  This  section  provides  for  the 
appointment  of  commissioners,  in  times  of  scarcity,  to 
apportion  the  stream  ''  in  a  just  and  equitable  propor- 
tion,*' to  the  best  interests  of  all  parties,  ^^tvith  a  due 
regard  to  the  legal  rights  of  aJl."  What  is  meant  by 
the  concluding  phrases  of  the  foregoing  statute  ?  What 
are  the  legal  rights  for  which  the  commissioners  are 
enjoined  to  have  a  "due  regard  f "  Why  this  additional 
limitation  upon  the  powers  of  such  commissioners  f 

It  seems  to  us  a  reasonable  inference  that  these  phrases 
had  reference  to  the  rights  acquired  by  priority  of  appro- 
priation. This  view  is  sustained  by  the  universal  respect 
shown  at  the  time  said  statute  was  adopted,  and  subse- 
quently by  each  person,  for  the  prior  appropriation^^ 
others,  and  the  corresponding  customs  existing  among 
settlers  with  reference  thereto.  This  construction  does 
not,  in  our  judgment,  detract  from  the  force  or  effect  of 
the  statute.  It  was  the  duty  of  the  commissioners  under 
it  to  guard  against  extravagance  and  waste,  and  to  so 
divide  and  distribute  the  water  as  most  economically  to 
supply  all  of  the  earlier  appropriators  thereof  according 
to  their  respective  appropriations  and  necessities,  to  the 
extent  of  the  amount  remaining  in  the  stream. 

It  appears  from  the  record  that  the  patent  under  which 
appellant  George  W.  Coffin  holds  title  was  issued  prior 
to  the  act  of  congress  of  1866,  hereinbefore  mentioned. 
That  it  contained  no  reservation  or  exception  of  vested 
water  rights,  and  conveyed  to  Coffin  through  his  grantor 
the  absolute  title  in  fee  simple  to  his  land,  together  with 
all  incidents  and  appurtenances  thereunto  belonging;  and 
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it  is  claimed  that  therefore  the  doctrine  of  priority  of 
right  by  appropriation  cannot,  at  least,  apply  to  him. 
We  have  already  declared  that  water  appropriated  and 
diverted  for  a  beneficial  purpose  is,  in  this  country,  not 
necessarily  an  appurtenance  to  the  soil  through  which 
the  stream  supplying  the  same  natm*ally  flows.  If  ap- 
propriated by  one  prior  to  the  patenting  of  such  soil  by 
another,  it  is  a  vested  right  entitled  to  protection,  though 
not  mentioned  in  the  patent.  But  we  are  relieved  from 
any  extended  consideration  of  this  subject  by  the  decision 
in  Broderv.  Notoma  W.  &  M.  Co.y  supra. 

It  is  urged,  however,  that  even  if  the  doctrine  of  pri- 
ority or  superiority  of  r^ht  by  priority  of  appropriation 
be  conceded,  appellee  in  this  case  is  not  benefited  thereby. 
Appellants  claim  that  they  have  a  better  right  to  the 
water  because  their  lands  lie  along  the  margin  and  in 
the  neighborhood  of  the  St.  Y rain.  They  assert  that,  as 
against  them,  appellee's  diversion  of  said  water  to  irrigate 
lands  adjacent  to  Left  Hand  creek,  though  prior  in  time, 
is  unlawful. 

In  the  absence  of  legislation  to  the  contrary,  we  think 
that  the  right  to  water  acquired  by  priority  of  appropria- 
tion thereof  is  not  in  any  way  dependent  upon  the  locus 
of  its  application  to  the  beneficial  use  designed.  And  the 
disastrous  consequences  of  our  adoption  of  the  rule  con- 
tended for,  forbid  our  giving  such  a  construction  to  the 
statutes  as  will  concede  the  same,  if  they  will  properly 
bear  a  more  reasonable  and  equitable  one. 

The  doctrine  of  priority  of  right  by  priority  of  appro- 
priation for  agriculture  is  evoked,  as  we  have  seen,  by  the 
imperative  necessity  for  artificial  irrigation  of  the  soil. 
And  it  would  be  an  ungenerous  and  inequitable  rule  that 
would  deprive  one  of  its  benefit  simply  because  he  has,  by 
large  expenditure  of  time  and  money,  carried  the  water 
from  one  stream  over  an  intervening  watershed  and  cul- 
tivated land  in  the  valley  of  another.    It  might  be  utteriy 

impossible,  owing  to  the  topography  of  the  countrv/to 
Vol.  VI— 29  0 
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get  water  upon  his  fann  from  the  adjacent  stream;  or  if 
possible,  it  might  be  impracticable  on  accomit  of  the  dis- 
tance from  the  point  where  the  diversion  must  take 
place  and  the  attendant  expense;  or  the  quantity  of  water 
in  such  stream  might  be  entirely  insufficient  to  supply  his- 
wants.  It  sometimes  happens  that  the  most  fertile  soil 
is  found  along  the  margin  or  in  the  neighborhood  of  the 
small  rivulety  and  sandy  and  barren  land  beside  the  larger 
stream.  To  apply  the  rule  contended  for  would  prevent 
the  useful  and  profitable  cultivation  of  the  productive 
soil,  and  sanction  the  waste  of  water  upon  the  more  ster- 
ile lands.  It  would  have  enabled  a  party  to  locate  upon 
a  stream  in  1875,  and  destroy  the  value  of  thousands  of 
acres,  and  the  improvements  thereon,  in  adjoining  val- 
leys,  possessed  and  cultivated  for  the  preceding  decade. 
Under  the  principle  contended  for,  a  party  owning  land 
ten  miles  from  the  stream,  but  in  the  valley  thereof,  might 
deprive  a  prior  appropriator  of  the  water  diverted  there- 
from whose  lands  are  within  a  thousand  yards,  but  just 
beyond  an  intervening  divide. 

We  cannot  believe  that  any  legislative  body  within  the 
territory  or  state  of  Colorado  ever  intended  these  conse- 
quences to  flow  from  a  statute  enacted.  Yet  two  sections 
are  relied  upon  by  counsel  as  practically  producing  them. 
These  sections  ai*e  as  follows: 

**A11  persons  who  claim,  own  or  hold  a  possessory 
right  or  title  to  any  land  or  parcel  of  land  within  the 
boundary  of  Colorado  territory,  *  *  *  when  those 
claims  are  on  the  bank,  margin  or  neighborhood  of  any 
stream  of  water,  creek  or  river,  shall  be  entitled  to  the 
use  of  the  water  of  said  stream,  creek  or  river  for  the 
purposes  of  irrigation,  and  making  said  claims  available 
to  the  full  extent  of  the  soil,  for  agricultural  purposes.  ** 
Session  Laws  1861,  p.  67,  §  1. 

"Nor  shall  the  water  of  any  stream  be  diverted  from 
its  original  channel  to  the  detriment  of  any  miner,  mill- 
men  or  others  along  the  line  of  said  stream,  and  there 
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shall  be  at  all  times  left  sufficient  water  in  said  stream 
for  the  use  of  miners  and  farmers  along  said  stream." 
Latter  part  of  §  13,  p.  48,  Session  Laws  1862. 

The  two  statutory  provisions  above  quoted  must,  for 
the  pui'pose  of  this  discussion,  be  construed  together. 
The  phrase  * '  along  said  stream, "  in  the  latter,  is  equally 
comprehensive,  as  to  the  extent  of  territory,  with  the  ex- 
pression ''on  the  bank,  margin  or  neighborhood,"  used 
in  the  former,  and  both  include  all  lands  in  the  immediate 
valley  of  the  stream.  The  latter  provision  sanctions  the 
diversion  of  water  from  one  stream  to  irrigate  lands  ad- 
jacent to  another,  provided  such  diversion  is  not  to  the 
*^  detriment "  of  parties  along  the  line  of  the  stream  from 
which  the  water  is  taken.  If  there  is  any  conflict  be- 
tween the  statutes  in  this  respect,  the  latter,  of  course, 
must  prevail.  We  think  that  the  "use"  and  "detri- 
ment "  spoken  of  are  a  use  existing  at  the  time  of  the 
diversion,  and  a  detriment  immediately  resulting  there- 
from. We  do  not  believe  that  the  legislature  intended 
to  prohibit  the  diversion  of  water  to  the  "  detriment "  of 
parties  who  might  at  some  future  period  conclude  to 
settle  upon  the  stream;  nor  do  we  think  that  they  were 
legislating  with  a  view  to  preserving  in  such  stream  suffi- 
cient water  for  the  "use"  of  settlers  who  might  never 
come,  and  consequently  never  have  use  therefor. 

But  "detriment"  at  the  time  of  diversion  could  only 
exist  where  the  water  diverted  had  been  previously  ap- 
propriated or  used;  if  there  had  been  no  previous  appro- 
priation or  use  thereof,  there  could  be  no  present  injury 
or  ^^  detriment. ^^ 

Our  conclusion  above  as  to  the  intent  of  the  legislature 
is  supported  by  the  fact  that  the  succeeding  assembly,  in 
1864,  hastened  to  insert  into  the  latter  statute,  without 
other  change  or  amendment,  the  clause,  "  who  have  a 
priority  of  right ^^^  in  connection  with  the  idea  of  ^^  detri- 
ment^^ to  adjacent  owners.  This  amendment  of  the 
statute  was  simply  the  acknotvledgment  by  the  legisla- 
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ture  of  a  doctrine  already  existing,  under  which  rights 
had  accrued  that  were  entitled  to  protection.  In  the 
language  of  Mr.  Justice  Miller,  above  quoted,  upon  a 
different  branch  of  the  same  subject,  it  ^'  was  rather  a 
voluntary  recognition  of  a  pre-existing  right  constituting 
a  vaUd  claim,  than  the  creation  of  iEi  new  one." 

Error  is  assigned  upon  alleged  defects  in  the  proof  of 
appellee's  incorporation. 

But  this  is  an  action  of  trespass;  the  defendants  below 
were,  according  to  the  verdict  of  the  jury,  and  according 
to  the  views  herein  expressed,  wrong-doers;  and,  con- 
sidering the  nature  of  the  action,  we  think  the  proof  of 
incorporation  sufficient. 

The  judgment  of  the  court  below  wiU  bfi..affi  rrn^ 

Affirmed. 


6 

tfa 

8 

310 

8 

311 

8 

315 

L  • 

363 

6 

453 

13 

110 

13 

519 

T 

155 

21 

6»J4 

6 

4.'S2 

m 

220 

\JL 

A05 

tf  45;; 

lte209 


Jones  v.  The  People. 

1.  Upon  his  txnr  dire  a  juror,  on  an  indictm«it  for  mtirder,  stated  his 
unwillingness  to  join  in  a  verdict  that  would  subject  the  convicted 
to  the  death  penalty,  and  on  cross-examination  that  he  "  would  not 
render  such  a  verdict  *'  even  if  the  evidence  in  the  case  and  the 
law  as  it  should  be  given  him  should  warrant  such  a  verdict  as 
would  result  in  the  death  of  the  prisoner,  because  of  conscientious 
scruples.  HM  good  ground  for  challenge  on  the  part  of  the  prose- 
cution. 

8.  The  proper  test  is  (where  a  juror  states  that  he  has  heard  something 
<  about  the  case  and  has  "partially'*  formed  an  opinion),  can  and 
will  he  render  a  verdict  according  to  the  evidence  heard  up<m  the 
trial,  impartially  and  fairly,  under  his  oath,  regardless  of  his  pre- 
conceived opinions ;  and  if  upon  his  voir  dire  he  declares  he  can  and 
will  so  decide,  there  is  no  ground  for  sustaining  a  challenge  on  the 
ground  of  such  previously  formed  opinion. 

8.  Under  the  statute  (General  Laws,  872)  a  juror  is  not  disqualified  by 
reason  of  a  previously  expressed  opinion,  if  the  court  shall  be  satis- 
fied upon  examination  that  he  will  render  an  impartial  verdict. 

4.  Testimony  as  to  the  character  of  the  deceased  showing  him  to  have 
been  of  a  quarrelsome  and  violent  disposition,  when  admitted,  is 
for  the  purpose  of  showing  a  ground  for  belief  in  the  mind  of  the 
slayer  that  an  attempt  made  upon  him  was  dangcirous  and  felonious. 
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Hence,  as  a  proper  ground  for  the  introduction  of  such  testimony, 
an  attack  must  first  be  shown,  the  nature  of  which,  together  with 
the  known  violent  and  dangerous  character  of  the  assailing  party, 
is  sufficient  ground  for  belief  in  the  mind  of  the  defendant  at  the 
time  that  the  attack  is  felonious. 

5.  Where  a  great  number  of  instructions  are  given,  the  most  of  them 

dependent  to  some  extent  on  each  other,  where  they  are  full  and 
fair  to  the  defendant,  and  stating  the  law  correctly,  this  court  will 
not  review  them,  or  any  part  of  them,  upon  a  vague  and  general 
charge  of  error. 

6.  Where  all  the  evidence  fairly  supports  the  verdict  it  will  not  be  di»- 

turbed. 

7.  If  the  justness,  soundness  or  fairness  of  a  verdict  has  been  impaired 

or  in  any  way  vitiated  by  the  use  of  liquors  by  the  jury,  such  ver^ 
diet  should  be  set  aside.  But  if  no  such  consequences  be  shown  or 
are  fairly  inferable,  the  verdict  should  not  be  disturbed.  In  such 
case  the  real  question  is,  has  the  party  to  be  affected  by  the  verdict 
been  prejudiced  by  the  conduct  or  misconduct  of  the  jury  ? 

8.  Where  a  jury  were  allowed  by  permission  of  the  court,  after  being 

impaneled,  to  attend  a  theatrical  exhibition,  in  charge  of  a  sworn 
officer,  when  they  did  not  separate  or  communicate  with  any  one 
outside  their  own  body,  and  it  not  appearing  that  the  jury  were 
thereby  affected  in  the  full  and  impartial  discharge  of  their  duties 
in  trying  the  case  and  rendering  a  just  and  true  verdict,  held  no 
sufficient  cause  for  setting  the  verdict  aside. 

Error  to  District  Court  of  Clear  Creek  County. 

The  facts  are  sufiSdently  stated  in  the  opinion. 

Messrs.  Bela  M.  Hughes  and  G.  G.  White  and  Messrs. 
Morrison  and  Filijus,  for  plaintiff  in  error. 

Charles  H.  Toll,  Attorney  General,  for  defendants 
in  error. 

Stoke,  J.  Plaintiff  in  error  was  indicted  and  tried  for 
murder. 

The  verdict  of  guilty  being  without  the  clause  involv- 
ing the  death  penalty,  the  sentence  imposed  was  impris- 
onment for  life.  The  entire  bill  of  exceptions  is  printed^ 
setting  out  all  the  testimony  and  proceedings  in  the  case, 
and  we  have  carefully  read  and  examined  the  whole  two 
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hundred  pages  of  printed  record  with  a  view  of  doing 
justice  as  well  to  the  prisoner  as  to  his  counsel,  who  have 
exhibited  commendable  pains  in  presenting  the  case  for 
review  in  this  court. 
The  errors  assigned  are  stated  as  follows: 

1.  The  court  erred  in  sustaining  challenge  to  James 
Powell  as  juror. 

2.  The  court  erred  in  overruling  challenge  to  Hans 
Iverson  as  juror. 

3.  The  court  erred  in  excluding  the  offer  to  prove  char- 
acter of  deceased. 

4.  The  court  erred  in  refusing  defendant's  instructions, 
numbered  7,  8  and  11,  upon  the  question  of  degree. 

5.  The  court  erred  in  refusing  defendant's  instructions, 
numbered  9  and  10,  upon  the  question  of  intent. 

6.  The  court  erred  in  giving  its  instructions,  numbered 
6  and  7,  upon  the. question  of  intent. 

7.  The  court  erred  in  giving  its  instruction  num- 
bered 14. 

8.  The  court  erred  in  giving  its  instruction  num- 
bered 15. 

9.  The  court  erred  in  its  entire  charge  taken  as  a  whole. 

10.  The  court  erred  in  refusing  to  grant  a  new  triaL 

1 1.  The  evidence  does  not  justify  any  verdict  higher 
than  manslaughter. 

12.  The  misconduct  of  the  jury  in  the  use  of  intoxicat- 
ing liquors  vitiated  the  trial  and  verdict. 

13.  The  misconduct  of  the  jury  in  visiting  the  theater 
vitiated  the  trial  and  verdict. 

14.  The  court  in  its  charge  confounds  the  distinctions 
between  manslaughter  and  murder  with  the  distinctions 
relative  to  punishment  which  the  jury  were  at  liberty 
to  make. 

1.  The  challenge  by  the  prosecuting  attorney  of  the 
juror  Powell  was  on  the  ground  of  his  expressed  con- 
scientious scruples  against  the  infliction  of  the  death  pen- 
alty.    Upon  his  voir  dire  examination,  the  yxcot  stated 
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distinctly  his  unwillingness  and  inability  to  join  in  a  ver- 
dict that  would  subject  the  convicted  to  the  death  penalty. 
Upon  cross-examination  he  was  asked  this  question: 
''  Did  you  say  that  if  the  evidence  in  this  case,  and  the 
law  as  it  should  be  given  to  you  by  the  court,  should 
warrant  you  in  rendering  a  verdict  which  would  result 
in  the  death  of  the  prisoner,  that  your  conscientious 
scruples  are  such  that  you  could  not  render  such  a  ver- 
dict ? "  To  which  question  the  juror  answered :  *'  I  would 
not  render  such  a  verdict."  This  was,  in  effect,  declar- 
ing that  he  would  not  assent  to  a  verdict  in  accordance 
with  the  law  of  the  land  and  his  oath  as  a  juror,  where 
the  law  entailed  a  penalty  which  his  individual  conscience 
did  not  approve.  It  is  needless  to  say  that  the  law  could 
not  be  fully  administered  with  such  a  juror  sitting  in  the 
case,  and  there  was  no  error  in  sustaining  the  challenge. 
2.  The  juror  Hans  Iverson  stated  that  he  had  heard 
something  about  the  case  and  had  '^  partially  "  formed 
^  an  opinion  about  it;  that  he  did  not  know  but  what  he  had 
some  bias  in  the  case.  Upon  further  examination,  he 
stated  that  he  knew  of  no  reason  why  he  could  not  render 
a  fair  and  impartial  verdict  according  to  the  law  and  evi- 
dence submitted,  without  any  prejudice  or  bias,  regardless 
of  what  he  had  previously  heard.  In  answer  to  the  ques- 
tion by  counsel  for  defendant,  "  Would  the  opinion  you 
have  formed  as  to  the  guilt  or  innocence  of  the  prisoner 
require  evidence  to  remove  it?"  the  juror  answered, 
**  Yes,  sir;"  whereupon  he  was  challenged  for  cause  by 
defendant.  In  answer  to  further  questions  by  the  court, 
the  juror  stated  that  he  had  no  settled  opinion ;  that  he 
did  not  hear  about  the  case  at  Silver  Plume,  where  the 
homicide  occurred,  but  at  Idaho  Springs;  that  the  per- 
sons he  got  his  information  from  learned  it  from  reports; 
that  he  did  not  inquire  into  the  matter,  and  that  he  could 
lay  aside  the  opinion  he  might  have  formed  about  the 
case,  and  as  his  duty  to  his  oath,  could  try  the  case  the 
same  as  if  he  had  never  heard  of  it.    The  question  whether 
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a  juror  has  such  an  opinion  as  that  it  would  require  evi- 
dence to  remove  it,  is  one  quite  commonly  propounded 
by  attorneys,  but  is  no  certain  or  proper  test  of  such 
juror's  qualification.  I  suppose  that  no  rational  person 
ever  has  an  opinion  upon  any  subject  which  is  changed 
or  removed  except  by  evidence  of  some  kind.  I  do  not 
refer  to  sworn  testimony  alone,  heard  upon  a  trial,  for  the 
question  is  not  thus  limited,  and  is  misleading  to  the 
ordinary  juror  thus  questioned. 

The  time  has  gone  by,  if  it  ever  existed,  when  a  juror  is 
held  to  be  disqualified  merely  because  he  has  heard  or 
read  something  about  the  case  he  is  called  to  try  and  is 
intelligent  enough  to  have  formed  an  opinion  therefrom. 
The  proper  test  in  such  case  is,  can  and  will  the  juror 
render  a  verdict  according  to  the  evidence  heard  upon  the 
trial,  impartially  and  fairly,  under  his  oath  so  to  do,  re- 
gardless of  his  preconceived  opinions;  and  if  the  juror 
declares  upon  his  voir  dire  oath  that  he  can  and  will  so 
decide,  there  is  no  cause  for  sustaining  a  challenge  on  the. 
ground  of  such  previously  formed  opinion. 

The  juror  in  question  had  no  fixed  opinion;  he  had 
heard  mere  rumors  at  a  distance  from  the  place  where 
the  homicide  occurred;  he  did  not  inquire  into  the  mat- 
ter, and  he  declared,  as  well  he  might,  his  willingness  and 
ability  to  decide  freely  and  fairly,  uninfluenced  by  what 
he  had  previously  heard,  read  or  believed,  respecting  the 
guilt  or  innocence  of  the  prisoner. 

We  have  a  statute  upon  this  subject  under  Which  a 
juror  is  not  disqualified,  by  reason  of  a  previously  formed 
or  exfnressed  opinion,  if  the  court  shall  be  satisfied  upon 
examination  that  he  will  render  an  impartial  verdict 
(Genei*al  Laws,  872);  and  for  a  fuU  discussion  of  this 
whole  question  by  Chief  Justice  Hallett,  see  the  case  of 
Solander  v.  The  People,  2  Col.  48. 

There  was,  therefore,  no  error  in  overruling  the  chal- 
lenge. 

3.  The  third  assignment  questions  the  iiiUng  of  the 
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court  in  refusing  the  offer  of  the  defense  to  show  that  the 
deceased  was  of  a  quarrelsome  and  violent  disposition 
when  under  the  influence  of  liquor,  in  which  condition 
he  was  shown  to  be  at  the  time  of  the  killing.  We  think 
the  offer  was  properly  refused.  No  foundation  had  been 
laid  for  the  introduction  of  such  testimony.  The  testi- 
mony shows  that  up  to  the  day  of  the  killing  there  had 
been  no  quarrel  between  the  prisoner  and  thv.  deceased; 
their  relations  and  intercourse  had  always  been  friendly ; 
they  had  roomed  together,  and  there  was  no  evidence 
that  the  prisoner,  at  the  time  of  the  killing,  had  anything 
to  fear  from  the  known  disposition  or  character  of  the 
deceased,  or  from  any  previous  thi'eats,  conduct  or  cir- 
cumstance whatever.  A  few  minutes  previous  to  the 
killing  the  deceased  was  looking  for  a  pair  of  boots  in  the 
house,  and  not  finding  them,  stepped  to  the  door  and 
asked  the  prisoner  about  them;  the  search  was  renewed; 
the  prisoner,  who  was  unloading  sacks  of  ore  from  the 
backs  of  donkeys  at  the  door,  entered  the  house  to  help 
look  for  the  boots;  the  deceased  found  them  just  after  the 
prisoner  entered,  and  then  said  to  prisoner,  '  ^  I  take  back 
what  I  said  about  the  boots."  Prisoner  resumed  his  work 
outside,  and  deceased,  who  was  then  packing  a  valise  just 
inside  the  open  door,  made  some  remarks  about  the  boots 
in  talking  with  a  little  child  beside  him;  prisoner  overhear- 
ing the  remarks,  said,  "  What  are  you  saying  about  the 
boots  ? "  The  deceased  replied,  *^  I  am  talking  to  Edith  " 
(the  child).  The  prisoner  then  said,  *^If  you  want  any- 
thing off  of  me  just  come  out  here."  The  deceased  there- 
upon rose  up  and  walked  rapidly  out  of  the  door  towards 
the  prisoner,  who  was  then  about  a  dozen  feet  distant, 
when,  without  another  word  uttered  by  either,  the  pris- 
oner gave  deceased  a  push  or  thrust  with  his  hand,  in 
which  he  held  an  open  jack-knife  which  he  was  using  in 
cutting  the  pack  ropes,  and  the  deceased  fell  backwards 
into  the  doorway  and  died  without  speaking  a  word.  The 
prisoner  in  his  own  testimony  to  the  jury  states  that  the 
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deceased  first  strack  him  on  the  neck  with  his  fist;  a  state- 
ment  to  the  same  effect  is  made  by  the  witness  Clair  on 
behalf  of  the  defendant,  but  the  testimony  of  this  wit> 
ness  is,  we  think,  fairly  impeached  by  a  number  of  wit- 
nesses introduced  for  that  purpose. 

Upon  these  facts  it  wiU  be  seen  that  the  testimony  as  to 
the  character  of  the  decea<)ed  was  clearly  inadmissible  at 
the  time  it  was  offered,  which  was  previous  to  the  testi- 
timony  of  Clair  and  the  defendant.  Such  testimony,  when 
admitted,  is  for  the  purpose  of  showing  a  ground  for  belief 
in  the  mind  of  the  slayer  that  an  attack  made  upon  him 
was  dangei'ous  and  felonious.  Hence,  as  a  proper  ground 
for  the  introduction  of  such  testimony,  an  attack  must 
fii*st  be  shown,  the  nature  of  which,  together  with  the 
known  violent  and  dangerous  character  of  the  attacking 
party,  is  sufficient  ground  for  beUef  in  the  mind  of  the 
defendant  at  the  time  that  the  attack  is  felonious.  David- 
son V.  The  People,  4  Col.  146. 

Mr.  Wharton  lays  it  down,  that  if  the  offer  of  such  tes- 
timony is  general,  and  not  connected  with  the  status  of 
the  defendant  at  the  time,  the  testimony  must  necessarily 
be  excluded,  for  B.'s  savage  disposition  is  no  reason  for 
A.'s  killing  him.  "When,  however,  it  is  clearly  shown 
that  the  defendant  was  under  a  reasonable  fear  of  his  life 
from  the  deceased,  then  the  deceased's  temper,  in  con- 
nection with  previous  threats,  etc.,  is  sufficiently  a  part 
of  the  res  gestce  to  go  in  evidence  as  explanatory  of  the 
state  of  defense  in  which  the  defendant  placed  himself. " 
Wharton's  Cr.  L.  §  641. 

The  prisoner  in  this  case  had  voluntarily  invited  an  at- 
tack, and  the  deceased  in  going  out  upon  this  invitation 
unarmed,  as  the  testimony  shows  he  was  at  the  time, 
was  not  such  an  attack  as  to  make  the  offered  testimony 
as  to  character  admissible  under  the  rule. 

4.  The  fourth,  fifth,  sixth,  seventh,  eighth  and  ninth  as- 
signments relate  to  instructions  to  the  jury  given  and 
refused,  and  do  not  require  notice  in  detail,  but  may  be 
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considered  together,  since  the  counsel  for  plaintiff  in  error 
fails  to  discuss  any  one  specifically,  or  point  out  the  par- 
ticular errors  relied  upon. 

The  general  fault  which  seems  to  be  charged  to  the  in- 
structions is,  that  the  court  did  not  clearly  instruct  the 
jury  respecting  the  degree  of  the  homicide;  first  between 
the  degree  involving  the  death  penalty  and  that  punish 
able  by  imprisonment  for  life;  and  second  as  to  the  dis- 
tinction between  murder  and  manslaughter. 

As  to  the  first  point,  since  the  verdict  of  the  jury  did 
not  involve  the  death  penalty,  we  cannot  perceive  any 
ground  of  complaint  in  the  instructions  relating  to  the 
degrees  of  murder. 

There  were  thirty  separate  instructions  given  by  the 
court  to  the  jury,  and,  with  such  a  number,  we  cannot 
set  out  and  review  them,  or  any  part  of  them,  under  a 
vague  and  general  charge  of  error,  dependent,  as  the 
most  of  them  are,  to  some  extent,  upon  each  other.  It 
is  sufficient  to  say  that  the  instructions  are  full,  and  fair 
to  the  defendant,  and  that,  while  stating  the  law  cor- 
rectly, some  of  them  go  to  the  extreme  limit  of  the  rule 
in  favor  of  the  defendant.  Under  the  instructions  given, 
the  jury  might  have  found  a  verdict  of  manslaughter 
only,  if  they  had  believed  the  evidence  failed  to  show 
malice  in  the  homicide,  or  if  they  had  entertained  a  rea- 
sonable doubt  upon  this  point. 

The  eleventh  assignment  goes  to  the  sufficiency  of  the 
evidence  to  warrant  a  higher  verdict  than  manslaughter. 
This  was  a  question  of  fact  for  the  jury,  and  a  careful 
examination  of  all  the  evidence  in  the  case,  as  set  out  in 
the  record,  leads  us  to  the  conclusion  that  the  evidence 
fairly  supports  the  verdict. 

5.  The  twelfth  instruction  is  based  on  the  misconduct 
of  the  jury  in  the  use  of  intoxicating  liquors. 

Upon  the  filing  of  affidavits  upon  this  point  in  the 
court  below,  a  thorough  investigation  was  ordered  and 
had  by  the  court,  and  the  testimony  of  jurors  and  others 
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heard  upon  the  whole  matter.  From  this  testimony  it 
appears  that  during  the  progress  of  the  trial  the  jury,  or 
some  of  them,  at  their  own  expense,  procured  and  had 
sent  to  their  room  about  two  quarts  of  whisky,  of  which 
seveml  of  the  jurors  drank,  but  no  considerable  quantity 
was  drunk  by  any  one.  That  several  of  them  were  ac- 
customed to  taking  a  dram  every  morning,  and  that  it 
was  procured  on  this  occasion  without  any  thought  of 
harm  or  legal  consequences  arising  from  its  use.  The 
testimony  of  the  jurors  examined,  as  well  as  that  of  the 
bailiff  in  charge,  was  that  no  one  was  intoxicated  in 
the  least,  but  that,  on  the  contrary,  every  juror  on  the 
panel  was  perfectly  sober  at  all  times  during  the  trial, 
and  that  neither  their  deliberations  nor  verdict  were 
influenced  or  affected  in  the  least  by  the  use  of  the  liquor 
that  was  pai*taken  of. 

Whether  the  use  of  intoxicating  liquor  by  any  one  or 
more  of  a  jury  is  sufficient  cause  for  setting  aside  a  ver- 
dict rendered  by  such  jury  has  given  rise  to  a  contrariety 
of  opinion  by  the  courts.  This  difference  seems  to  de- 
pend much  upon  differences  of  time  in'  judicial  history^ 
and  somewhat  upon  differences  in  local  prevailing  sen- 
timent. Under  the  English  common  law  in  early  times, 
juries  were  treated  with  a  rigor  which  is  unknown  in 
modem  practice,  and  would  not  be  tolerated  if  attempted. 
"  Jurors  were  confined  in  rooms  like  prisoners,  there  to  be 
kept  without  meat,  drink,  fire,  or  candle,  unless  by  per- 
mission of  the  judge,  until  they  were  all  unanimously 
agreed."  Blackstone  Com.  Book  ELI,  375.  And  if  the 
jurors  did  not  agree  before  the  judges  were  ready  to  leave 
the  town  and  go  to  another,  the  jurors  wei*e  not  dis- 
charged, but  were  "  carried  around  the  circuit,  from  town 
to  town,  in  a  cart."  Id.  The  time  when  the  discomfort,, 
if  not  torture,  of  jurors  was  considered  essential  to  se- 
curing just  and  speedy  verdicts,  has  long  gone  by.  As  to 
the  use  of  liquors,  the  Enghsh  authorities  seem  to  hold 
that  if  the  drink  is  not  at  the  expense  of  the  prevailing 
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party  litigant  in  the  case,  the  verdict  is  not  necessarily 
vitiated.  The  early  cases  in  New  York,  and  particularly 
the  case  of  Douglas  v.  The  People^  4  Cow.  36,  laid  down 
the  doctrine  that  the  use  *of  intoxicating  liquors  to  any 
extent  vitiated  the  verdict. 

This  case  was  followed  by  the  early  courts  of  several 
other  states,  including  Arkansas  and  Texas,  but  the  doc- 
trine of  these  cases  was  overruled  by  the  supreme  court 
of  New  York  in  the  case  of  Wilson  v.  Abrahams,  1  Hill, 
207.  The  cases  which  now  hold  most  strongly  to  the  doc- 
trine laid  down  in  Douglas  v.  The  People,  supra,  are  the 
Iowa  cases.  In  the  case  of  The  State  v.  Baldy,  17  Iowa, 
39,  the  court  set  aside  the  verdict  on  the  sole  ground  that 
after  the  jury  had  retired  in  charge  of  the  bailiff,  one  of 
the  jurors,  who  was  permitted  to  separate  from  the  others 
for  a  necessary  purpose,  went  into  a  gix)cery  store  for 
some  tobacco,  and  while  in  there  drank  ^'  a  glass  of  lager 
beer  or  ale,*'  and  immediately  returned  to  the  jury  room. 
There  was  no  evidence  that  the  juror  was  in  any  way 
affected  by  this  one  glass  of  beer  any  more  than  by  the 
tobacco,  which  at  the  same  time  he  was  pei-mitted  to  get 
and  use,  but  the  court,  per  Cole,  J.,  in  the  opinion  denom- 
inates it  '^spirituous  drink," and  declai*es  that  its  use,  '4n 
any  degree,"  is  in  itself  "conclusive  evidence"  that  the 
jMtrty  on  trial  "  has  been  prejudiced." 

This  decision  is  based  chiefly  on  that  of  Douglas  v.  The 
People,  and  is  followed  by  the  case  of  Byan  v.  Harrow^ 
27  Iowa,  494,  notwithstanding  that  in  the  latter  case  it  is 
admitted  that  Wilson  v.  Abrahams  overruled  all  the  for- 
mer New  York  decisions  to  the  contrary,  including  that 
of  Douglas  v.  The  People.  The  doctrine  of  these  Iowa 
cases  is  opposed  not  only  to  the  great  weight  of  author- 
ity, as  will  be  seen  by  the  authorities  hereafter  cited,  but, 
as  we  think,  opposed  to  sound  reasoning. 

It  must  be  borne  in  mind  that  the  question  we  are  to 
deal  with  has  nothing  to  do  with  the  moral  or  social  ques- 
tions involved  in  the  use  of  intoxicating  liquors.    If  a 
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verdict  is  to  be  set  aside  for  misconduct  of  the  jury,  it 
must  be  for  legal  reasons  alone.  If  by  such  misconduct 
a  party  litigant,  or,  in  a  criminal  case,  a  party  on  trial,  has 
been  prejudiced,  the  verdict  should  be  set  aside,  for  the 
law  requires  a  fair  and  impartial  verdict.  If  the  just- 
ness, soundness  or  fairness  of  the  verdict  has  been  im- 
paired, or  in  any  way  vitiated,  by  the  use  of  liquors  by 
the  jury,  such  verdict  should  be  set  aside.  But  if  no 
such  consequences  be  shown,  or  are  fairly  inferable,  if  no 
juror  was  intoxicated,  or  in  any  manner  or  degree  affected 
in  his  deliberations  or  judgment,  for  what  reason  in  such 
case  is  the  verdict  to  be  set  aside  ?  How  has  the  party 
on  trial  in  such  case  been  prejudiced  or  injured  by  the 
conduct  or  misconduct  of  the  jury  ?  The  real  question, 
in  the  case  is,  has  the  party  to  be  affected  by  the  verdict 
been  prejudiced  by  the  conduct  or  misconduct  of  the  jury  ? 

The  general  rule,  as  stated  by  Mr.  Wharton  in  his  work 
on  Criminal  Law,  sec.  3111,  is  that  "  The  verdict  will 
not  be  set  aside  on  account  of  the  misconduct  or  irregu- 
larity of  a  jury,  even  in  a  capital  case,  unless  it  be  such 
as  might  affect  their  impartiality  or  disqualify  them  from 
the  proper  exercise  of  their  functions." 

In  the  case  at  bar,  it  not  only  does  not  appear  that  the 
misconduct  complained  of  disqualified  any  juror  in  the 
proper  exercise  of  his  functions  in  the  least,  or  in  any 
degree  whatever  impaired  the  correctness  or  justness  of 
the  verdict,  but  on  the  contrary,  the  testimony  to  the 
point  clearly  contradicts  even  a  presumption  against  the 
verdict.  But  it  is  said,  on  the  other  hand,  that  the  only 
safety  lies  in  the  rigid  rule  of  setting  aside  the  verdict  in 
every  case  where  intoxicating  liquors  are  used  by  the  jury^ 
regardless  of  whether  the  jury  were  affected  by  such  use 
or  not.  We  cannot  assent  to  this  proposition.  Would 
such  a  rule  prevent  a  repetition  of  like  misconduct  by 
future  juries  ?  We  say,  no.  And  instead  of  safety  there 
is  manifest  danger  in  the  rule,  for  it  would  hold  out  an 
obvious  temptation,  and  furnish  an  almost  certain  oppor- 
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tunity  to  secure  a  new  trial  in  every  case,  by  the  surrep-^ 
titious  introduction  of  liquor  into  a  jury  room,  and  would 
tend  to  lessen  the  certainty  of  conviction  in  every  crim- 
inal case. 

Such  misconduct  on  the  part  of  the  jury  certainly  de- 
serves condemnation  and  punishment,  and  the  jurors  who* 
procured  and  drank  the  Uquor  in  this  case  were  severely 
censured,  and  likewise  fined  by  the  court;  but  this  is  a 
matter  entirely  apart  from  the  question  of  setting  aside 
the  verdict  when  its  fairness  is  not  impeached. 

We  cite  the  following  authorities  in  support  of  the* 
views  we  have  expressed  upon  this  question:  State  v. 
CtLcivdy  31  N.  J.  250;  Wilson  v.  Abrahams,  1  Hill,  207; 
Commonwealth  v,  Robt/y  12  Pick.  496;  Oilmantonv.  Hamy 
38  N.  H.  108;  Rowe  v.  The  State,  11  Humph.  492;  Parin- 
ton  V.  Humphreys,  6  Me.  379;  State  v.  Upton,  20  Mo.  397; 
Thompson's  Case,  S^Qratt  657;  Davis  v.  The  People,  19 
ni.  74;  Roman  v.  The  State,  41  Wis.  312;  Westmoreland 
V.  The  State,  45  Ga.  282;  Kee  v.  The  State,  28  Ark.  165; 
Richardson  v.  Jones,  1  Nev.  405;  United  States  v.  Oihert, 
2  Sumner  (U.  S.  C.  C),  83;  3  Wharton's  Cr.  L.  sec.  3320. 

6.  The  thirteenth  assignment  is  predicated  upon  the 
alleged  misconduct  of  the  jury  in  attending  a  theater. 
The  facts  upon  this  point,  established  by  the  testimony 
of  the  officer  in  charge  of  the  jury  upon  this  occasion,  as 
well  as  the  testimony  of  a  number  of  the  jurors  them- 
selves, are  that,  on  the  evening  of  the  day  they  were- 
impaneled,  the  entire  jury,  in  charge  of  a  sworn  officer 
of  the  court,  attended  a  theatrical  play  at  a  hall  or  opera 
house  in  Georgetown,  where  the  court  was  sitting;  that 
they  occupied  seats  specially  engaged  for  them,  in  a 
body;  that  no  one  occupied  these  seats  but  the  jurors  and 
the  officer  in  charge;  that  they  did  not  separate,  either 
while  there  or  in  going  to  and  from  the  place,  and  held 
no  convefsation  or  communication  with  any  one,  except 
between  themselves  and  the  officer;  that  no  other  spec- 
tators at  the  theater  mingled  with  them;  that  they  were 
all  the  time  while  there,  as  well  as  going  and  coming,  in. 
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charge  of  said  officer,  and  that  they  so  attended  the 
theater  by  permission  of  the  judge  of  the  court  trying 
the  case.  These  facts  were  not  conti-adicted  in  any  par- 
ticular. The  record  is  silent  as  to  the  literary  or  moral 
character  of  the  play,  whether  tragic,  comic  or  senti- 
mental, but  we  think  it  entitled  to  a  presumption  favor- 
able, rather  than  unfavorable,  to  its  quality.  Since  the 
jury  were  allowed  this  recreation  by  permission  of  the 
court,  and  were  not  separated  or  communicated  with 
by  any  one  outside  their  body  and  the  officer  in  charge, 
we  cannot  say  that  it  was  misconduct,  or  conduct  by 
which  the  prisoner  was  in  any  way  prejudiced,  and  the 
same  rule  which  we  have  laid  down  in  discussing  the 
preceding  assignment  of  error  must  be  applied  to  this, 
to  wit:  that  where  it  does  not  appear  that  the  acts  com- 
plained of  have  affected  the  jury  in  the  full  and  impartial 
discharge  of  their  duties  in  trying  the  case,  and  render- 
ing a  just  and  true  verdict  therein,  tnei'e  is  no  sufficient 
cause  for  holding  the  verdict  thereby  vitiated,  or  for  such 
reason  setting  it  aside.    Stale  v.  Cucuel^  supra. 

We  are  not  to  be  understood  as  approving  the  practice 
of  an  indulgence  to  juries,  such  as  was  granted  here;  on 
the  contrary,  such  a  relaxation,  as  a  rule,  is  not  to  be 
countenanced;  but  in  this  particular  instance  there  was 
doubtless  sufficient  reason  to  the  court  for  the  act,  and, 
since  it  appears  to  have  been  harmless,  we  cannot  hold 
that  there  was  error  in  the  refusal  of  the  court  to  set 
aside  the  verdict  on  this  ground. 

The  fourteenth  assignment  of  error  is  sufficiently  cov- 
ered by  what  we  have  said  in  noticing  the  instructions  of 
the  court  to  the  jury. 

Perceiving  no  error  in  the  record,  the  judgment  will  be 
affirmed. 

Affirmed. 

Mr.  Chief  Justice  Beck,  before  whom,  as  then  district 
judge,  the  case  was  tried  in  the  court  below,  took  no  part 
in  this  decision. 
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1.  Brery  material  allegation  of  a  compWnt  not  denied  by  the  answer 

may  be  iHlcen  oa  true,  and  need  not  be  proved  by  the  plaintiff. 

2.  To  entitle  a  passenger  to  recover  t^ainU  &  carrier  for  injuries  re- 

ceived on  the  journey,  he  must  pro*e  that  he  received  the  injuries 
while  a  passenger  Upon  the  coach  <>t  toad  of  the  carrier,  and  that 
the  same  were  occasioned  by  the  negUgence  ■at  the  carrier. 

3.  A  prima  facie  case  is  nude  oat  by  proof  that  the  relation  of  oMrier 

Knd  passenger  existed  between  tbe  parties;  that  an  accident  oc- 
curred, resulting  in  injury  to  the  passei^er,  and  th»t  it  wa«  ooo»- 
fliooed  by  the  failure  of  some  portion  of  the  machinery,  appliances 
or  means  provided  for  tlie  transportation  of  the  {>asBenger. 

4>  In  Buoh  case  the  presumption  is  tliat  the  accident  happened  for  want 
of  due  care  on  the  part  of  the  carrier.  If,  however,  in  proving  the 
injury,  facts  are  developed  tending  t«  exonerate  the  carrier  or  to 
charge  the  plaintiff  with  contributory  negligence,  no  such  presump- 
tpw  wises. 

S.  In  an  action  by  a  passenger  against  a  carrier  to  recover  damages  for 
injuries  sustained^  "it  is  exclusively  the  province  of  the  jury  to  esti- 
mate and  aaaeaa  the  damages,  and  the  amount  to  be  allowed  in  sni^ 
case  rests  largely  in  their  discretion.  They  are  to  take  into  oonsid- 
•ration  all  the  direct  consequences  of  the  injury  received,  such  as 
the  bodily  pain  suffered,  the  loes  of  time  and  pecuniary  expenses 
occasioned,  and  the  permanent  injury,  if  any,  resulting  therefrom. 

Error  to  District  Court  of  Lake  County. 

The  " second"  mstruction  given  and  referred  to  in  the 
opinion  of  the  court  was  as  follows: 

"  Second.  If  the  jury  find  for  the  plaintiff,  they  should, 
in  estimating  his  damage,  take  into  consideration  the 
bodily  sufifering  of  the  plainti£f,  interference  with  carrying 
on  his  business,  all  expenses,  if  any,  incurred  and  paid 
by  him  on  account  of  the  injuries  he  received,  including 
the  employment  of  physicians  and  nurses  and  cost  of 
medicine,  and  they  should  also  consider  the  nature  of  the 
injuries  suffered,  as  to  whether  they  are  likely  to  prove 
permanent  or  temporary  only." 

The  facts  are  sufficiently  stated  in  the  opinion. 

Vol.  VI  — 80 
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Messrs.  Laus  and  Gxtnnell  and  Mr.  E.  B.  SLEBra,  for 
plaintiffs  in  error. 

Messrs.  Wbston  and  Eoweli^  for  defendant  in  error. 

Beck,  C.  J.  Tbe  only  (Questions  presented  by  the  as- 
signment of  errors  which  are  seriously  contested  relate 
to  the  instructions  given  to  the  jury  at  the  triaL 

The  first  instruction  informed  the  jury  that  every  ma- 
terial allegation  of  tbe  complaint  not  denied  by  the 
answer  might  be  taken  as  true^  and  need  not  be  proved 
by  the  plaintiff! 

The  objection  to  this  instructioD  ie,  that  it  is  not  appli- 
cable to  the  present  case. 

The  substance  of  the  complaint  is,  that  on  tbe  23d  day 
of  September,  187P,  ihe  defendants  were  partners  under 
the  name  and  style  of  Wall  &  Witter,  and  were  common 
carriers  of  passengers  by  stage  for  hire  from  Bed  Hill 
station,  on  the  Denver,  Soath  Park  &  Pacific  Railroad,  to 
the  city  of  Leadville.  That  on  the  day  named  they  un- 
dertook to  carry  the  plaintiff  from  said  station  to  Lead- 
ville for  the  sum  of  $8,  which  he  paid,  and  that  he  was 
thereupon  received  upon  their  coach  as  a  passenger.  It  sete 
out  the  facts  of  the  overturning  of  the  coach  at  Bed  HiD^ 
averring  that  the  plaintiff  received  serious  and  permanent 
injuries,  from  which  he  has  never  recovered;  his  contin- 
ued sickness  and  inability  to  attend  to  business,  and  that 
he  was  forced  to  expend  the  sum  of  $500  for  medical 
attendance  and  nursing,  averring  that  ^the  accident  oc- 
curred through  the  carelessness  and  negligence  of  the 
defendants.    Damages  are  laid  in  the  sum  of  $10,000. 

The  answer  di3e3  not  in  any  manner  deny  the  co- 
partnership of  the  defendants,  the  style  of  their  firm, 
that  they  were  at  the  time  mentioned  common  carriers 
of  passengers  by  stage,  that  they  undertook  to  carry  the 
plaintiff,  as  stated,  nor  the  payment  of  his  fare.  It  does 
^Qt  deny  the  overturning  .of  t^e  coach,  that  plaintiff  sus- 
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tained  the  injuries  stated,  or  that  he  expended  $500  for 
medical  attendance  and  nursing.  The  above  facts,  not 
being  controverted  by  the  answer,  rendered  the  instruc- 
tions complained  of  peculiarly  appropriate  to  this  case. 

It  was  suggested  in  the  argument  that  the  instruction 
afforded  an  opportunity,  which  was  taken  advantage  of, 
to  argue  to  the  jury  that  the  amount  of  damages  claimed 
was  admitted  by  the  pleadings. 

The  language  of  the  instruction  is  plain  and  unambig- 
uous, and  no  such  inference  is  fairlv  deducible  from  it. 
The  amount  of  damages  claimed  was  $10,000.  The 
answer  in  substance  denied  that  plaintiff  had  sustained 
any  damages  through  the  carelessness  and  negligence  of 
the  plaintiffs,  and  averred  that  whatever  damages  he  sus- 
tained were  sustained  in  consequence  of  his  own  negli- 
gence. 

The  latter  averment  was  denied  by  the  replication. 

The  issues,  therefore,  tendered  by  the  pleadings  were: 
Was  the  injury  occasioned  by  the  negligence  of  the  de- 
fendants ?  Did  the  plaintiff  contribute  thereto,  and  what 
amount  of  damages,  if  any,  is  he  entitled  to  recover  ? 

The  instructions  given  recognized  these  issues  and  were 
applicable  thereto. 

The  amount  of  the  verdict,  which  was  $4,500,  being 
less  than  half  the  amount  claimed,  shows  that  the  jury 
did  not  misapprehend  the  force  of  the  instruction. 

The  objections  to  the  second  instruction  are  without 
merit.  It  correctly  states  the  elements  of  compensatory 
damages  which  the  jury  may  take  into  consideration  in 
estimating  the  damages  sustained  by  the  plaintiff,  if  they 
find  for  the  plaintiff.  Subsequent  instructions  advised 
the  jury  that,  in  order  to  entitle  the  plaintiff  to  a  verdict 
in  his  favor,  they  must  find  from  the  evidence  that  the 
accident  and  injury  resulted  from  the  carelessness  or 
negligence  of  the  defendants,  their  agents  or  drivers;  but 
that  if  it  appeared  from  the  evidence  that  the  plaintiff 
^was  chargeable  with  carelessness  or  negligence  such  as 
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an  ordinarily  prudent  man  would  have  avoided  under  the 
circumstances,  and  that  such  carelessness  or  negligence 
contributed  to  the  injury,  they  must  find  for  the  defend- 
ants. In  this  connection  they  were  instructed  to  take 
into  consideration  the  situation  of  the  plaintiff  and  the 
surrounding  circumstances  at  the  time  of  the  accident, 
in  determining  whether  or  not  there  was  a  want  of  oi'di- 
nary  care  on  the  part  of  the  plaintiff. 

In  respect  to  the  fourth  instruction  given  on  behalf  of 
the  plaintiff,  defendants'  coimsel  contend  that  it  contains 
two  erroneous  propositions,  the  first  of  which  is  decidedly 
against  the  weight  of  authority. 

The  first  proposition  is,  that  proof  that  the  plaintiff  was 
a  passenger  on  defendants'  coach,  that  the  coach  was  over- 
turned, and  that  the  plaintiff  was  injured  thereby,  raises 
the  presumption  that  the  overturning  occurred  through 
the  negligence  of  the  defendants.  , 

The  second  proposition  is,  that  the  foregoing  facts  be- 
ing established  to  the  satisfaction  of  the  jury,  the  burden 
of  pi'oof  is  cast  upon  the  defendants  to  show  the  absence 
of  such  negligence  on  their  part,  or  negligence  on  plaint- 
iff's part,  which  contributed  to  the  injury. 

Many  authorities  are  cited  to  show  the  incorrectness  of 
the  doctrine  contained  in  this  instruction.  Only  a  few  of 
them  are  strictly  analogous  to  this  case.  The  Michigan 
cases  are,  however,  in  point.  The  doctrine  of  the  Michi- 
gan courts  is,  that  the  plaintiff  must  show  affirmatively 
that  the  defendant  is  entirely  responsible  for  the  injury; 
that  the  material  negligence  which  led  to  the  accident 
was  that  of  the  defendant,  and  that  the  plaintiff  did  not 
contribute  towards  it.  They  say  the  ^*  plaintiff  must 
establish  completely  whose  fault  it  was  and  explain  the 
whole  transaction."  Mich.  Cen.  R.  R.  Co.  v.  Coleman^ 
28  Mich.  447;  Detroit  &  Milwaukee  R.  R.  Co.  v.  Van 
Steinhurg,  17  Mich.  99;  Lake  Shore  *  Mi^h.  S.  R.  R.  t\ 
Miller,  25  Mich.  274;  Kelly  v.  Hendrie,  26  Mich.  255. 

Whil<e  the  fourth  instruction  is  in  conflict  with  the  rule 


1882.]  WAIiL  KT  AL.  V.  LlVEZAY.  *09 

established  in  the  cases  above  cited,  we  do  not  thin^  it 
opposed  to  the  weight  of  authority  upon  the  point,  but  in 
conformity  therewith. 

The  same  rule  laid  down  in  the  instruction  was  recog- 
nized by  this  court  as  the  correct  one  in  the  case  of 
DenveTy  8.  P.  &  P.  IPy  Co.  v.  Woodward,  Administra- 
tOTj  4  Col.  1. 

It  will  be  observed  that  the  instruction  does  not  an- 
Dtounce  the  broad  doctrine  that  the  mere  fact  that  an  in- 
jury was  suffered  by  a  passenger  while  on  his  journey 
is  sufficient  to  raise  a  presumption  of  negligence  on  the 
part  of  the  carrier.  No  abstract  rule  of  law  is  laid  down, 
but  the  l^al  propositions  contained  in  the  instruction  are 
confined  to  the  case  on  trial,  and  based  upon  the  evidence 
before  the  jury. 

We  concede  the  law  to  be,  that,  in  order  to  entitle  a 
passenger  to  recover  against  a  carrier  for  injuries  re- 
ceived on  the  journey,  he  must  prove  that  he  received  the 
injuries  while  a  passenger  upon  the  coach  or  road  of  the 
carrier,  and  that  the  same  were  occasioned  by  the  negli- 
gence of  the  carrier.  A  prima  facie  case,  however,  is 
made  out  by  proof  that  the  relation  of  carrier  and  pas- 
senger existed  between  the  parties;  that  an  accident  oc- 
curred resulting  in  injury  to  the  passenger,  and  that  it 
was  occasioned  by  the  failure  of  some  portion  of  the 
machinery,  appliances  or  means  provided  for  the  trans- 
portation of  the  passenger.  This  proof  being  made,  a 
presumption  of  negligence  on  the  part  of  the  carrier 
arises,  and  the  plaintiff  is  not  bound  to  go  further  and 
show  the  particular  defect  or  cause  of  the  accident,  until 
the  presumption  is  rebutted.  It  devolves  upon  the  carrier 
then  to  rebut  this  presumption  by  evidence  that  he  exer- 
cised the  greatest  degree  of  diligence  practicable  under 
the  circumstances. 

The  reason  of  the  rule,  as  applied  to  this  class  of  cases^ 
appears  to  be  founded  in  the  nature  of  the  carrier's  un- 
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dertaking,  and  the  relations  subsisting  between  him  and 
those  whom  he  undertakes  to  cany. 

He  assumes  the  responsibility  of  providing  suitable  and 
sufBcient  means  for  transportation,  and  he  has  the  exclu- 
sive management  of  the  same  during  the  journey.  As  a 
general  rule,  when  an  injury  occurs,  he  has  the  superior, 
if  not  the  exclusive,  means  of  knowledge  within  his  con- 
trol as  to  what  caused  the  accident.  In  view  of  his  un- 
dertaking, and  of  these  relations,  the  law  binds  him  to 
make  use  of  all  the  ordinary  precautions  for  the  safety 
of  the  passengers  on  the  road,  and  to  do  all  that  human 
care,  vigilance  and  foresight  reasonably  can,  under  the 
circumstances,  in  view  of  the  character  and  means  of 
conveyance  adopted,  to  prevent  accidents  which  may  re- 
sult injuriously  to  his  passengers.  Story  on  Bailments, 
§§  690-598;  TuUer  et  al.  v.  Tcdbot,  23  HL  357. 

When,  therefore,  an  injury  happens  to  a  passenger 
from  an  accident  to  the  vehicle  or  other  means  of  trans- 
portation employed,  until  explained  it  is  presumable 
that  it  happened  for  want  of  due  care  on  the  part  of  the 
carrier.  If,  however,  in  proving  the  injury,  facts  and 
circumstances  are  developed  which  tend  to  exonetate  the 
carrier,  or  to  charge  the  plaintiff  with  having  contrib- 
uted to  the  injiuy  received,  no  such  presumption  arises. 

One  of  th«  earliest  leading  cases  on  this  point  is  that  of 
Christie  v.  Origgs,  2  Camp.  79.  In  that  case  the  plaint- 
iff proved  that  he  was  a  pilot  by  occupation,  that  he  was 
traveling  to  London  by  stage,  when  the  axle-tree  broke, 
precipitating  him  to  the  ground,  and  severely  injuring 
him,  by  reason  of  which  he  was  confined  to  his  bed  for 
several  weeks. 

At  this  point  the  plaintiff  rested,  when  it  was  insisted 
by  opposing  counsel  that  he  must  go  farther,  and  show 
either  that  the  driver  was  unskilful  or  that  the  coach 
was  insufficient. 

But  Sir  James  Mansfield,  C.  J.,  held  that  the  plaintiff 
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had  made  out  a  prima  facie  case  by  proving  his  going 
upon  the  coach,  the  accident,  and  the  damage  he  had  suf- 
fered. It  was  then  for  the  defendant  to  show  the  suffi- 
ciency of  the  coach  and  the  skilf uhiess  of  the  driver. 
The  plaintiff,  being  a  sailor,  would  not  know  whether  the 
coach  was  well  built  or  not,  or  whether  the  driver  drove 
skilfuUy. 

It  was  further  held,  that  when  the  breaking  down  or 
overturning  of  a  coach  is  proved,  negligence  on  the  part 
of  the  owner  is  implied,  he  having  always  the  means  to 
rebut  this  presumption  if  it  be  unfounded. 

This  case,  with  others  announcing  a  similar  doctrine, 
are  cited  approvingly  by  the  supreme  court  of  the  United 
States  in  the  case  of  Stokes  v.  Saltonstally  13  Pet.  181. 

That  was  an  action  to  recover  damages  for  an  injury 
sustained  by  the  wife  of  the  defendant  in  error  by  reason 
of  the  upsetting  of  a  stage-coach  in  which  she  was  a  pas- 
senger. The  declaration  charged  that  the  injury  was 
caused  by  the  negligence  and  want  of  skill  of  the  driver, 
which  allegations  were  put  in  issue  by  the  plea  of  the 
defendant. 

The  first  instruction  to  the  jury  in  the  court  below  was: 
'^  The  defendant  is  not  liable  in  the  action,  unless  the 
jury  find  that  the  injury  of  which  the  plaintiff  com- 
plains was  occasioned  by  the  negligence  or  want  of 
proper  skill  or  care  of  the  driver  of  the  cariiage  in  which 
he  and  his  wife  were  passengers;  and  the  facts  that  the 
carriage  was  upset,  and  the  plaintiff's  wife  injured,  are 
prima  facie  evidence  that  there  was  carelessness,  or  neg- 
ligence, or  want  of  skill  on  the  part  of  the  driver,  and 
throws  upon  the  defendant  the  burden  of  proving  that 
the  accident  was  not  occasioned  by  the  driver's  fault.'' 

The  second  instruction  was:  ^'  It  being  admitted  that 
the  carriage  was  upset,  and  the  plaintiff's  wife  injured, 
it  is  incumbent  on  the  defendant  to  prove  that  the  driver 
was  a  person  of  competent  skill,  of  good  habits,  and  in 
every  respect  qualified  and  suitably  prepared  for  the  busi- 
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ness  in  which  he  was  engaged,  and  that  he  acted  on  this 
occasion  with  reasonable  skill,  and  with  the  utmost  pni- 
dence  and  caution;  and  if  the  disaster  in  question  was 
occasioned  by  the  least  negligence  or  want  of  skill  or  pru- 
dence on  his  part,  then  the  defendant  is  liable  in  this 
action. " 

The  supreme  court  held  that  these  instructions  laid 
down  the  law  correctly,  and  that,  construing  the  two  in- 
structions together,  it  was  only  necessary  for  the  defend- 
ant, in  order  to  meet  the  plaintiffs  prima  facie  case,  to 
prove  that  the  coachman  was  a  person  of  competent  skill 
in  his  business,  that  the  coach  was  properly  made,  the 
liorses  steady,  etc. 

Another  leading  case  upon  the  point  under  considera- 
tion is  Curtis  v.  Rochester  (b  Syracuse  Railroad  Co.  IS 
N.  Y.  534. 

This  was  an  action  for  damages  received  by  a  passen- 
ger on  defendants'  railroad,  alleged  to  have  been  caused 
by  the  negligence  of  defendants^  servants.  The  train 
containing  the  plaintiff  ran  off  the  track  at  a  switch, 
whereby  the  plaintiflf  was  seriously  injured. 

An  instruction  had  been  given  to  the  jury  on  the  trial 
^Hhat  the  fact  of  this  accident  occurring  was  of«itself 
presumptive  evidence  of  negligence  on  the  part  of  the 
defendants.^' 

The  doctrine  of  this  case  is,  that  whenever  it  appears 
that  the  accident  occurred  through  some  defect  in  the 
vehicle,  or  other  apparatus,  belonging  to  the  defendant, 
and  used  in  connection  with  his  business,  a  strong  pre- 
sumption of  negligence  on  the  part  of  those  whose  duty 
it  was  to  see  that  everything  was  in  order,  immediately 
aiises;  but  when  nothing  is  known  in  regard  to  the  cause 
of  the  accident,  and  it  may  as  well  have  been  caused  by 
the  act  of  a  stranger,  for  which  the  carrier  is  not  respon- 
sible, as  by  his  employees,  for  whose  acts  he  is  responsi- 
ble, no  such  presumption  aiises. 

In  respect  to  the  instruction  given,  the  court  called  atten- 
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tion  to  the  fact  that  it  did  not  announce  a  general  propo- 
sition of  law^  but  was  limited  to  the  case  on  trial;  and,  in 
the  judgment  of  the  courts  enough  of  the  circumstances 
of  the  case  were  iMx>ved  to  warrant  the  iM*e3umpti(Hi  of 
negligence  against  the  railroad  company,  which  it  must 
rebut  in  order  to  disdiargje  it  fi-om  liability. 

The  following  case^areto  the  same  effect:  Railroad 
Company  v.  Pollard/ 22  Wall.  341;  Roberts  v.  Johnson, 
58  N.  T.  613;  Meier  v.  Penn,  R.  R.  Co.  64  Pa.  St.  226; 
ToledOy  Wabash  d:  Western  Ry  Co.  v.  Beggs,  85  HI.  80; 
Sawyer  et  al.  v.  H.  <Sr  St  Jo.  R.  R.  Co,  37  Mo.  240;  Fair- 
child  V.  CaL  Stage  Co.  13  Cal.  599.  See,  also,  Angell 
on  Carriers,  §  569;  Thompson's  Carriers  of  Passengers, 
pp.  210,  214;  Shearman  &  Redfield  on  Negligence,  §  280. 

The  forgoing  authorities  amply  sustain  the  fourth  in- 
struction as  containing  correct  legal  propositiona  That 
the  evidence  adduced  upon  the  trial  warranted  its  submis- 
sion to  the  jury  does  not  seem  to  us  to  admit  of  a  doubt. 
An  agent  of  the  stage  company  had  sold  the  plaintiff'  an 
outside  seat  upon  the  stage;  he  was  seated  upon  the  out- 
side under  the  supei'vision  of  the  agents  of  the  defendants, 
and  was  occupying  his  seat  at  the  time  of  the  accident. 
The  passengers  were  all  in  their  seats,  the  driver  was  in 
his  place  with  the  reins  in  his  hands,  about  to  start,  when 
an  agent  of  the  defendants  required  him  to  leave  his  team 
and  buckle  the  bind  boot  of  the  coach.  The  team  stood 
within  thirty  feet  of  a  train  of  cars  to  which  was  attached 
a  locomotive  with  steam  up.  The  driver  at  first  refused 
to  leave  his  team,  but  on  being  told  by  the  agent  that  such 
were  the  proprietor's  oi-ders,  he  wrapped  the  reins  around 
the  brake  handle,  and,  calling  to  a  bystander  to  watch  his 
team,  got  down  and  proceeded  to  do  ascommanded«  The 
bystander  remained  with  the  team  but  a  few  moments; 
the  whistle  of  the  engine  was  sounded,  and  the  train 
started,  at  which  the  horses  took  fright  and  ran  away, 
overturning  the  coach  and  producing  the  disaster  com- 
plained  of. 

Viewing  the  charge  as  a  whole,  it  is  our  <^»inion  that 
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it  is  sustained  by  well  settled  principles  of  law,  and  was 
warranted  hj  the  evidence. 

With  regard  to  the  instnictions  refused,  we  think  they 
were  severally  liable  to  one  or  more  of  the  following 
objections,  viz.:  They  embraced  doubtful  legal  proposi* 
tions;  were  inapplicable  to  the  case  on  trial,  or  the  sub- 
stance of  the  requests  was  emblbu^  in  instructions 
which  were  given. 

In  relation  to  the  amount  of  damages  awarded  the 
plaintiff,  we  have  to  say  that,  in  cases  of  this  character, 
the  law  does  not  warrant  us  in  distm*bing  the  verdict 
where  no  important  error  has  occurred  on  the  trial,  unless 
the  amount  of  damages  allowed  is  so  manifestly  dispro- 
portionate to  the  injury  received  as  to  make  it  apparent 
that  the  jury  were  inlBluenced  by  prejudice,  misapprehen- 
sion, or  by  some  corrupt  or  improper  consideration. 

It  is  exclusively  the  province  of  the  jury  to  estimate 
and  assess  the  damages;  and  the  amount  to  be  allowed  in 
such  cases  as  this  rests  largely  in  their  sound  discretion. 
Thev  are  to  take  into  consideration  all  the  direct  conse- 
quences  of  the  injury  received,  such  as  the  bodily  pain 
suffered,  the  loss  of  time  and  pecuniary  expenses  occa- 
sioned thereby,  and  the  permanent  injuries,  if  any,  re- 
sulting therefrom.  Worster  v.  Proprietor  Canal  Bridge^ 
16  Pick.  547;  Bansom  v.  N.  Y.  &  Erie  B.  B.  Co.  15  N. 
Y.  415;  Curtis  v.  Bocheater  &  Syracuse  JB.  B.  Co.  18  N. 
Y.  634;  Holyoke  v.  Bailwayy  48  N.  H.  541;  Wheaton  v. 
N.  B.  &  M.  B.  B.  Co.  36  Cal.  591. 

The  rule  of  damages  laid  down  in  the  instructions  in 
this  case  was  that  of  compensation  for  the  actual  dam- 
ages sustained,  although  the  circumstances  of  the  acci- 
dent, as  detailed  by  the  witnesses,  show  it  to  have  been 
wholly  unnecessary  and  inexcusable  on  the  i)art  of  the 
employees  of  the  defendants,  and  that  the  plaintiff  did 
not  contribute  to  his  injury.  The  testimony  also  shows 
that  the  consequences  resulting  to  the  plaintiff  were  of  a 
most  serious  character. 

At  the  time  of  the  accident  he  was  a  hale,  active  man. 
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in  the  enjoyment  of  excellent  health.    From  that  day  up 

to  the  time  of  the  trial,  a  period  of  one  year  and  five 

months,  he  had  been  a  helpless  invalid,  and  was  not  then 

able  to  stand  on  his  feet  without  assistance,  according  to 

his  sworn  testimony.     His  physicians  testified  that  he  was 

permanently  disabled,  and  his  health  permanently  im* 

paired.    His  bodily  sufi^erings,  too,  appear  to  have  been 

severe.    In  addition  to  these  facts  the  pleadings  admit, 

as  previously  observed,  that  the  plaintiff  expended  for 

medical  attendance  and  nursing  the  sum  of  $500  in  money. 

With  these  facts  and  circumstances  before  us,  it  would 

be  highly  improper  for  us  to  interfere  with  the  finding  of 

the  jury.    Judgment  affirmed. 

Affirmed. 

Mr.  Justice  Helm  took  no  part  in  the  decision  of  this 
case. 


APBHi  TERM,  1883. 


Webster,  Assignee,  v.  Gaff  et  al. 

1.  Under  the  United  States  statutes  (section  5057),  no  suit  can  be  main- 

tained between  an  assignee  in  bankruptcy  and  a  person  claiming  an 
adverse  interest  touching  any  property  or  rights  of  property  trans- 
ferable to  or  vested  in  such  assignee,  unless  brought  within  two 
years  from  the  time  when  the  cause  of  action  accrued  for  or  against 
such  assignee. 

2.  A  writ  of  error  is,  in  this  state,  the  commencement  of  a  new  suit. 

Error  to  District  Court  of  Arapahoe  Coxmty. 
The  case  is  stated  in  the  opinion. 

Messrs.  Browne  and  Putnam  and  Mr.  Charles  H. 
Toll,  for  plaintiff  in  error. 

Messrs.  Charles  and  Dillon  and  Mr.  L.  C.  Bockwell^ 
for  defendant  in  error. 
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Per  Curtain.  This  is  a  motion  to  dismias  the  writ  of 
error  on  the  ground  that  the  writ  was  not  sued  out  within 
"the  two  years"  aUowed  by  the  bankrupt  law. 

On  the  27th  day  of  April,  A.  D.  1876,  John  Mechling, 
since  deceased,  who  was  then  assignee  of  said  bankrupt, 
filed  his  bill  of  complaint  in  the  district  court  of  Arapa- 
hoe county,  on  the  chancery  side  thereof,  praying  that  a 
certain  decree  of  foreclosure  of  mortgage  and  proceed- 
ings of  sale  of  mortgaged  premises,  previously  had  and 
entered  in  said  court,  wherein  the  defendants  in  error, 
Thomas  Gaff  and  James  W.  Gaff,  were  complainants, 
and  the  said  George  W.  McClure  was  respondent,  be  de- 
clared null  and  void;  that  the  same  be  set  aside,  and  that 
the  said  assignee  be  restored  to  the  possession  of  certain 
i*eal  estate  mentioned  in  said  proceedings,  and  for  other 
relief.  On  the  22d  day  of  May,  A.  D.  1878,  a  decree  was 
entered  in  said  cause,  dismissing  the  complainant's  bilL 

To  review  this  decree,  the  present  writ  of  error  was 
sued  out  on  the  6th  day  of  March,  A.  D.  1883.  The  con- 
troversy relates  to  real  estate  situated  in  the  city  of  Den- 
ver, formerly  owned  by  said  bankrupt.  Section  5057  of 
the  Ee vised  Statutes  of  the  United  States  provides  that: 
"  No  suit,  either  at  law  or  in  equity,  shall  be  maintained 
in  any  court  between  an  assignee  in  bankruptcy  and  a 
person  claiming  an  adverse  interest  touching  any  property 
or  rights  of  property  transferable  to  or  vested  in  such 
assignee,  unless  brought  within  two  years  from  the  time 
when  the  cause  of  action  accrued  for  or  against  such 
assignee.  And  this  provision  shall  not  in  any  case  revive 
a  right  of  action  barred  at  the  time  an  assignee  is 
appointed." 

In  behalf  of  the  motion,  we  have  been  cited  to  the  case 
of  Robert  E.  Jenkins,  as  assignee  in  bankruptcy  of  Sam- 
uel J.  Walker,  plaintiff  in  error,  v.  The  International 
Bank  of  Chicago  et  al.j  defendants  in  error,  decided  by 
the  supreme  court  of  the  United  States  at  the  Octob^ 
term  thereof,  A.  D.  1882. 
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That  was  a  writ  of  error  to  the  supreme  court  of  the 
state  of  nimois,  and  presented  the  same  question  upon 
which  we  are  called  to  pass  in  this  case.  The  court  held 
that  the  suing  out  of  a  writ  of  error  more  than  two 
years  after  the  final  decree  was  a  new  suit,  within  the 
hmitation  clause  of  the  bankrupt  law.  We  understand 
the  supreme  court  to  base  its  ruling  upon  a  construction 
of  the  bankrupt  act,  as  well  as  upon  a  inile  of  decision 
of  the  supreme  court  of  Illinois  i^especting  a  writ  of  error, 
which  rule  of  decision  is  that  a  writ  of  error  is  the  begin- 
ning of  a  new  suit.  After  stating  that  the  Illinois  rule 
would  prevail  in  such  case,  the  court  adds:  **We  are, 
however,  satisfied  that,  within  the  meaning  of  the  limita- 
tion clause  of  the  bankrupt  law,  this  first  appearance  of 
the  assignee  more  than  two  years  after  the  decree  of  the 
court,  and  the  termination  of  the  litigation  between 
Walker  and  the  bank,  is  a  suit  brought  by  him  after  that 
time." 

That  the  subject  of  this  suit  involves  adverse  interests 
touching  property,  or  rights  of  property,  transferable  to 
or  vested  in  the  assignee  in  bankruptcy,  clearly  appears 
from  the  record  before  us. 

The  assignee,  Mechling,  claimed  in  his  bill  to  have  suc- 
ceeded to  the  title  of  all  property  and  property  rights  which 
prior  to  his  appointment  had  vested  in  said  bankrupt, 
and  avers  therein  that  the  real  estate  involved  in  this 
proceeding  was  in  his  custody  and  possession,  as  such 
assignee,  at  the  time  of  the  foreclosure  proceedings  in  the 
court  below  and  the  sale  thereunder,  whereby  the  defend- 
ants in  error  derive  their  title.  The  present  assignee  is 
attempting  by  this  proceeding  to  revive  the  same  adverse 
claim  previously  prosecuted  by  his  predecessor.  The 
same  rule  of  decision  obtains  in  this  state  as  in  the  state 
of  Illinois,  respecting  writs  of  error.  A  writ  of  error  in 
this  state  is  the  commencement  of  a  new  suit,  as  has 
been  held  in  the  following  cases:  Western  Union  Tel.  Co. 
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V.  Chrahanij  1  Col.  183;  Wise  et  cU.  v.  Brocker^  1  CoL  550; 
WiUoughJby  v.  Oeorge^  5  CoL  80. 

The  objection,  that  the  writ  of  error  was  not  sued  out 
within  two  years  after  the  entry  of  the  decree  sought  to 
be  reviewed,  is  therefore  fatal  to  the  present  proceeding. 

There  is  another  objection  to  the  present  proceeding 
equally  fatal  thereto.  At  the  date  of  the  decree  of  the 
district  court,  the  remedy  of  review  by  means  of  a  writ 
of  error  did  not  exist  in  this  state.  That  remedy  was 
provided  by  the  act  of  February  24,  1879,  and  although 
the  act  provided  that  the  remedy  should  be  deemed  to 
apply  to  all  judgments  or  decrees  rendered  since  the  1st 
day  of  October,  1877,  by  any  district  or  county  court,  we 
held  in  Willoughby  v.  Oeorge^  5  Col.  80,  that  *'  the  stat- 
ute in  question,  in  so  far  as  it  allows  a  writ  of  error  to  a 
judgment  in  respect  to  which  an  appeal  was  barred  prior 
to  its  passage,  is  '  retrospective  in  its  operation,'  and  not 
only  within  the  constitutional  prohibition,  but  within  the 
prohibition  of  fundamental  principles  governing  retro- 
spective laws,  independent  of  constitutional  or  statutory 
enactments."  We  regard  it  as  immaterial  in  this  case 
whether  the  right  of  appeal  existed  at  the  date  of  the 
passage  of  said  act,  or  had  been  barred.  An  appeal  being 
the  continuation  of  the  same  suit,  while  a  writ  of  error 
is  the  commencement  of  a  new  suit,  the  remedy  by  the 
latter  is  not  dependent  upon  the  existence  or  non-exist- 
ence of  a  remedy  by  the  former. 

Writ  of  error  Dismissed. 


Morgan,    Treasurer,  v.    The   Pueblo   &   Arkansas 

Valley  Railroad  Company. 

1.  The  acts  of  June  10, 1868  (R.  S.,  p.  184),  and  of  March  9, 1877  (General 
Laws,  p.  114),  require  that  the  taxes  collected  for  the  purpose  of 
paying  coupons  and  bonds,  issued  under  the  acts,  be  remitted  to 
the  treasurer  of  state,  except  taxes  assessed,  levied  and  collected 


1888.]     Morgan  v.  Pueblo  &  A.  V.  R.  R.  Co.         479 

to  pay  principal  or  interest  on  bonds  issued  prior  to  February  1, 
1868.  The  county  treasurer  is  not  the  disbursing  officer  of  this 
fund,  and  holders  of  such  coupons  must  apply  to  the  state  treasurer 
for  the  payment  thereof. 

2.  The  revenue  law  requires  the  payment  of  taxes  to  be  made  in  money, 

except  that  county  warrants  are  receivable  for  ordinary  county 
taxes,  and  for  any  poor  tax  or  poor-house  tax,  and  road  warrants 
are  receivable  for  road  taxe& 

3.  The  doctrine  of  set-off  or  counterclaim  does  not  obtain  in  revenue 

matters.  Those  entitled  to  receive  funds  raised  by  taxation  must 
present  their  demands  to  the  proper  officer  for  payment. 

4.  Taxes  assessed  and  collected  for  county  purposes  cannot  be  diverted 

to  other  purposes  than  thooe  named  in  the  statute. 

Error  to  ^District  Court  of  Pueblo  County. 

The  case  is  stated  in  the  opinion. 

Mr.  A.  A.  Bradford  and  Messrs.  Markham,  Patterson 
and  Thoilas^  for  plaintiff  in  error. 

Messrs.  Thatcher  and  Gast,  for  defendant  in  error. 

Beck,  C.  J.  The  real  and  personal  property  of  the 
defendant  in  error  situate  in  Pueblo  county  was  regu- 
larly assessed  for  state,  county  and  municipal  taxes  for 
the  year  1878,  said  taxes  amounting  in  the  aggregate  to 
the  sum  of  $3,814.57,  of  which  amount  the  sum  of 
$2,081.4-1  had  been  levied  for  county  purposes. 

On  the  7th  day  of  January,  1879,  the  defendant  in  error 
tendered  to  the  plaintiff,  who  was  coimty  treasurer  of 
Pueblo  county,  in  payment  of  the  above  taxes,  the  sum 
of  $2,916.57  in  legal  tender  notes  of  the  United  States, 
and  the  sum  of  $928  in  interest  coupons  of  the  bonds  of 
said  county  issued  in  aid  of  the  Pueblo  &  Salt  Lake  Bail- 
way  Company. 

Said  coupons  were  due  at  the  time  of  the  tender,  and 
it  seems  that,  by  the  terms  and  conditions  appearing 
thereon,  they  were  receivable  in  payment  of  taxes  levied 
for  county  purposes. 
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The  treasurer  declined  the  tender,  and  was  proceeding 
to  enforce  collection  of  the  whole  tax  by  sale  of  property, 
when  he  was  enjoined  by  the  court  below  from  further 
proceeding. 

It  further  appears  that  the  bonds  bearing  the  coupons 
mentioned  in  the  proceeding  were  issued  by  the  county 
commissioners  of  Pueblo  county,  in  aid  of  the  construc- 
tion of  said  railway,  on  the  6th  day  of  October,  1874, 
under  and  by  virtue  of  the  provisions  of  an  act  of  the 
legislature  of  Colorado,  entitled  "  An  act  relating  to  raQ- 
roads,  wagon  roads  and  mining  companies,  subscriptions 
to  stock,  issue  of  bonds,  taxes  to  pay  interest  and  principal 
by  counties,  cities  or  towns,  and  for  oth^r  purposes,"  ap- 
proved June  10,  1868.     R.  S.  p.  134. 

The  Pueblo  &  Salt  Lake  Railroad  Company  had  pre- 
viously, on  the  15th  day  of  December,  1873,  filed  its  cer- 
tificate of  incorporation  and  acceptance  of  the  pravisions 
of  the  aforesaid  act  of  the  territorial  legislature. 

The  third  section  of  this  act  makes  it  the  duty  of  the 
county  commissioners  of  any  county  issuing  bonds  under 
the  act  to  levy  and  assess  a  special  tax  annually  for  the 
payment  of  the  interest  coupons  as  they  mature,  but 
there  is  no  provision  making  such  coupons  receivable  for 
county  taxes;  on  the  contrary,  the  special  tax  authorized 
and  required  to  be  levied  for  this  pnrpose  was  required  to 
be  collected  and  remitted  to  the  treasurer  of  the  territory, 
to  be  by  him  applied  to  the  payment  of  such  interest. 

After  the  admission  of  the  state,  the  legislature  passed 
an  act  entitled  **  An  act  relating  to  bonds,  and  interest 
thereon,  heretofore  issued  by  counties,  cities  and  towns.  ^ 
Said  act  was  approved  March  9, 1877.  See  Gteneral  Laws 
1877,  p.  114.  It  contains  the  same  provisions  for  the 
payment  of  interest  coupons  as  did  the  territorial  statute, 
and  it  requires  the  taxes  collected  for  the  purpose  of  pay- 
ing coupons  and  l)onds  to  be  remitted  to  the  treasurer  of 
the  state,  except  taxes  levied,  assessed  and  collected  to 
pay  the  principal  or  interest  on  bonds  issued  prior  to  Feb- 
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ruary  1,  A.  D.  1868,  which  latter  taxes  are  to  be  retained 
by  county  treasurers,  and  paid  out  as  provided  by  the 
act. 

If,  therefore,  any  such  special  tax  was  levied  for  the 
payment  of  the  coupons  mentioned  in  this  case^  the 
county  treasurer  of  Pueblo  county  was  not  authorized, 
by  either  the  territorial  or  the  state  law,  to  pay  it  out,  but 
it  became  his  duty,  under  both  acts,  to  remit  the  saniie  to 
the  state  treasurer.  He  was  equally  without  power  to 
allow  a  credit  to  the  holder  of  such  coupons,  for  the 
amount  thereof,  against  the  county  taxes  due  from  such 
holder. 

The  revenue  law  requires  the  payment  of  taxes  to  be  in 
money,  with  the  following  exceptions,  viz. :  That  county 
warrants  are  receivable  for  ordinary  county  taxes,  and 
for  any  poor  taxes  or  poor-house  tax,  and  road  warrants 
are  receivable  for  road  taxes.    General  Laws,  sec.  2289. 

If,  then,  the  interest  coupons  involved  in  this  proceed^ 
ing  bore  ain  indorsement  to  the  effect  that  they  were  re- 
ceivable for  county  taxes,  the  same  was  in  conflict  with 
the  provisions  of  the  statute  on  the  same  i^ubject,  and 
therefore  of  no  e^ect. 

The  assumption  of  counsel  for  defendant  in  error,  that, 
since  it  was  the  duty  of  the  county  commissioners  to  levy 
and  assess  a  special  tax  to  pay  these  interest  coupons,  in 
equity  it  should  have  been  done,  and  for  the  prnposes  of 
this  case  must  be  considered  as  having  been  done,  does 
not  affect  the  question. 

The  county  treasurer  is  not  the  disbursing  officer  of 
this  fund.  His  whole  power  and  duty  respecting  this 
special  tax  is  to  collect  it,  and  pay  it  over  to  the  state 
treasurer;  and  holders  of  such  coupons  must  apply  to  the 
latter  officer  for  payment  thereof.  It  is  not  a  question  of 
book-keeping,  but  of  statute  law,  which  is  involved. 

The  doctrine  of  set-off  or  counterclaim  does  npt  obtain 
in  revenue  matters.  With  the  exceptions  specified  in  the 
^tfitute,  all  taxes  must  be  paid  in  money,  and  those  en- 
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titled  to  receive  funds  raised  by  taxation  must  present 
their  demands  to  the  proper  officer  for  payment. 

In  Himmelman  v.  Spanagelj  39  Cal.  389,  which  was  an 
action  to  recover  an  assessment  for  grading  a  street^  it 
was  attempted  to  interpose  a  counterclaim  for  damages 
occasioned  by  the  deposit  on  the  premises  and  upon  an 
adjacent  street,  of  a  large  quantity  of  earth  while  the 
work  of  grading  was  in  progress.  After  disposing  of 
questions  arising  upon  the  pleadings,  the  court  decides 
the  point  as  follows:  ^^A  further,  and  we  think  a  con- 
clusive, answer  to  the  defendant's  position  is,  that  the 
demand  on  which  the  action  is  brought  constitutes,  ac- 
cording to  the  authority  of  the  cases  above  cited,  a  tax — 
a  municipal  tax  —  levied  by  the  corporation  upon  certain 
property,  to  defray  the  expenses  of  the  improvement  of 
a  street  adjacent  to  the  property.  The  origin,  obligatory 
force  and  whole  nature  of  a  tax  is  such  that  it  is  impossi- 
ble to  conceive  of  a  demand  that  might  be  set  off  against 
it,  imless  expressly  so  authorized  by  statute.  No  case 
has  been  cited,  and  probably  none  can  be  found,  which 
authorizes  a  defendant,  when  sued  for  a  municipal  assess- 
ment or  tax,  to  set  up  a  counterclaim."  See,  also,  Mc- 
Cracken  v.  Elder j  34  Pa.  St.  239;  Pierce  v.  City  of  Boston, 
3  Met.  520;  Johnson  v.  Howard  and  Trustee j  41  Vt.  122; 
Cooley  on  Taxation,  p.  13. 

If  the  special  tax  authorized  by  statute  to  be  levied  and 
assessed  for  payment  of  these  interest  coupons  as  they 
mature  was  in  fact  levied  and  collected,  defendant  in 
error  has  but  to  apply  for  their  payment  to  the  proper  cus- 
todian of  the  fund;  if  such  special  tax  has  not  been  levied 
and  assessed,  the  remedy  is  to  proceed  against  the  officers 
in  default  to  compel  them  to  pay  the  tax.  But  in  no 
event  can  the  taxes  assessed  and  collected  for  county 
purposes  be  diverted  to  other  purposes  than  those  named 
in  the  statute. 

**To  hold  differently,"  as  said  in  Johnson  v.  Howard 
and  Trustee y  supra,  "  would  open  the  way  to  supposable 
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and  probable  complications  that  would  tax  professional 
and  judicial  wit  to  solve,  to  an  extent  that  would  not  be 
likely  to  be  compensated  by  any  beneficial  results  that 
would  be  realized  therefrom*" 

The  decree  of  the  district  court  is  reversed,  and  the 
cause  remanded  with  directions  to  the  court  below  to  dis- 
miss the  bill. 

Reversed. 


Wilbur,  Impleaded,  etc.,  v.  Maynard. 

1.  Under  the  Civil  Code  no  distinction  exists  between  a  judgment  nil 

dicit  and  by  default 

2.  The  relief  granted  the  plaintiff  where  there  is  no  answer  shall  not 

exceed  the  demand  in  the  complaint. 
8.  Where  the  plaintiff  in  error  was  joined  as  a  oo-defendant  with  his 
wife  in  the  district  court,  he  not  being  a  party  to  the  contract  sued 
upon,  and  no  relief  having  been  demanded  against  him  in  the 
complaint,  held,  that  upon  default  judgment  should  have  been 
entered  against  the  wife  alone. 

Error  to  District  Court  of  Arapahoe  County. 

The  case  is  stated  in  the  opinion. 

Mr.  M.  B.  Carpenter,  for  plaintiff  in  error. 

Mr.  J.  F.  Welbourn,  Messrs.  Browne  and  Putnam 
and  Messrs.  France  and  Eggers,  for  defendant  in  error. 

Beck,  C.  J.  This  was  an  action  upon  a  promissory- 
note  executed  by  Abby  0.  Wilbur,  wife  of  the  plaintiff 
in  error,  April  24,  1876,  and  payable  to  the  defendant  in 
error.  The  payee  brought  suit  thereon  April  1,  1879, 
against  the  maker,  Abby  C.  Wilbur,  joining  the  husband, 
Matthew  C.  Wilbur,  as  co-defendant,  but  asking  no  judg- 
ment or  relief  against  the  husband  in  the  complaint. 
The  only  allegation  in  the  complaint  concerning  the 
plaintiff  in  error  is,  that  he  is  the  husband  of  the  defend- 
ant Abby  C.  Wilbur. 
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The  complaint  commenoes  thus:  ''The  complaint  of 
Joseph  S.  Maynard  against  Abby  C.  Wilbur  alleges  and 
shows  as  follows." 

It  then  alleges  the  making  of  the  note  by  said  Abby 
C.  Wilbur,  sets  out  a  copy  of  the  same,  alleges  her  failure 
to  pay  the  whole  of  the  note,  and  states  that  the  sum  of 
$1,286.50,  bearing  interest  at  the  rate  of  one  QJid  one-half 
per  cent,  per  month,  is  due  and  unpaid,  and  concludes  as 
follows: 

''  Whereupon  plaintiff  prays  judgment  as  against  said 
defendant  for  the  sum  of  $1,286.50,  together  with  inter- 
est from  the  13th  day  of  September,  1877,  at  the  rate  of 
one  and  one-half  per  cent,  per  month,  and  for  costs  of 
suit." 

The  defendants  were  both  served  with  summons  on  the 
same  day,  and  the  time  for  answering  the  complaint  ex- 
pired on  the  13th  day  of  May,  1879.  The  transcript 
shows  that  on  the  8th  day  of  May,  both  defendants  ap- 
peared by  counsel  and  filed  a  motion  to  strike  the  com- 
plaint from  the  files,  because  not  properly  verified,  and 
that  on  the  21st  day  of  May,  Abby  C.  Wilbur  filed  her 
answer.  On  the  24th  day  of  the  same  month,  the  court 
being  in  session,  the  motion  to  strike  the  complaint 
from  the  files  was  denied,  and  on  plaintiff's  motion  the 
answer  of  Abby  C.  Wilbur  and  the  demurrer  of  M.  C. 
Wilbur  were  stricken  from  the  files  because  not  filed  in 
apt  time. 

The  default  of  the  defendants  to  answer  the  complaint 
in  the  time  required  by  law  was  then  entered,  and  judg- 
ment rendered  against  both  for  the  sum  of  $1,678.99,  be- 
ing  the  amount  of  principal  and  interest  remaining  due 
upon  the  note. 

The  substantial  error  assigned  is  the  entry  of  judgment 
against  the  husband,  Matthew  C.  Wilbur. 

The  position  of  counsel  for  plaintiff  in  error  is,  that 
this  was  a  judgment  by  default,  and  the  plaintiff  was 
limited,  by  section  147  of  the  Code  of  Civil  Procedure,  to 
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the  relief  demanded  in  his  complaint;  that  no  judgment 
having  been  prayed  therein  against  the  plaintiff  in  error, 
none  could  properly  be  rendered  against  him. 

The  position  taken  by  counsel  for  defendant  in  error 
is,  that  it  was  not,  properly  speaking,  a  judgment  by  de- 
fault, but  a  judgment  nil  dicit;  that  the  defendants  both 
appeared  to  the  action,  and  had  their  day  in  court;  that 
the  complaint  is  sufficient  in  form  and  substance,  and 
the  court  was  invested  with  discretion,  by  section  146 
of  the  code,  to  render  judgment  against  both  defendants; 
and  that  if  the  plaintiff  in  error  had  any  defense  to  the 
action,  the  record  shows  him  to  have  been  guilty  of  such 
gross  negligence  in  making  his  defense  below  as  should 
defeat  his  present  writ.  Counsel  says  this  court  is  bound 
to  presume  that  the  plaintiff  in  eiTor  had  no  defense; 
otherwise  that  he  would  have  sought  by  proper  means^ 
and  as  the  law  provides,  to  have  availed  himself  of  it. 

Technically  speaking,  counsel  for  defendant  in  error 
are  correct  in  saying  that  judgment  rendered  was  a  judg- 
ment nil  dicit. 

The  defendants  were  required  by  the  summons  to  answer 
the  complaint  by  the  13th  day  of  May.  The  transcript 
shows  that  they  both  appeared  to  the  action  on  May  8th. 
Bouvier  says  a  ^'  judgm^it  by  default  is  a  judgment  ren- 
dered in  consequence  of  the  non-appearance  of  the  de- 
fendant." He  also  says:  ^'Judgment  by  nil  dicit  is  one 
rendered  against  a  defendant  for  want  of  a  plea. "  *  *  * 
**  The  name  of  a  judgment  rendered  against  a  defendant 
who  fails  to  put  in  a  plea  or  answer  to  the  plaintiff's 
declaration  by  the  day  assigned — in  such  a  case,  judgment 
is  given  against  the  defendant  of  course,  as  he  says 
nothing  why  it  should  not." 

We  are  of  opinion,  however,  that  no  distinction  exists 
under  the  Civil  Code  between  a  judgment  nil  dicit  and 
by  default.  Of  the  two,  the  latter  only  is  mentioned  in 
the  code,  and  the  term  default  is  applied  as  well  to  judg- 
ments rendered  after  appearance  as  to  those  rendered  in 
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cases  wherein  there  had  been  no  appearance.  Section  150 
of  the  code,  as  it  stood  at  the  time  of  trial,  authorized  the 
clerk,  in  actions  upon  contract,  to  enter  the  default  of  the 
defendant  if  no  answer  or  demurrer  was  filed  within 
the  time  specified  in  the  summons,  or  such  further  time 
as  may  have  been  granted,  and  immediately  thereafter  to 
enter  judgment  for  the  amount  specified  in  the  summons. 

Section  74  of  the  code  as  amended  (Laws  1879,  p.  216) 
provides  within  what  times,  in  term  time  and  vacation, 
amended,  supplemental  or  further  pleadings  shall  be  filed, 
where  demurrers  have  been  sustained  or  overruled  as  to 
the  original  pleadings.  This  section  concludes  as  follows: 
^^If  any  pleading  shall  not  be  filed  within  the  time  as 
prescribed  and  provided  for  in  this  section  respectively, 
default  shall  be  entered  against  the  defaulting  party  as  in 
other  cases." 

Section  54  provides  that  the  defendant  shall  answer  an 
amended  complaint  ''  in  such  time  as  may  be  ordered  by 
the  court,  and  judgment  by  default  may  be  entered  upon 
failure  to  answer  as  in  other  cases." 

A  judgment  rendered  in  a  case  where  no  answer  has 
been  filed  is  a  judgment  by  default,  within  the  purview 
of  the  code. 

The  same  construction  appears  to  be  given  to  the  Cal- 
ifornia code.  In  Lattimer  v.  Ryan  et  al.  20  CaL  628,  a 
complaint  was  filed  upon  a  promissory  note.  The  defend- 
ants answered,  but  their  answers  were  stricken  out 
because  not  verified.  After  filing  of  the  plaintiffs  motion 
to  strike  out,  one  of  the  defendants  asked  leave  to  verify 
his  answer,  which  was  refused.  Judgment  was  then 
entei*ed  as  upon  a  default,  and  upon  appeal  the  supreme 
court  treated  it  as  a  judgment  by  default.  They  say: 
''After  the  answer  was  stricken  out  the  case  stood  as 
though  no  answer  had  been  filed." 

In  Jarrott  v.  Deuj  34  Cal.  79,  an  amended  complaint 
was  filed  after  answer  filed  to  the  original  complaint.  The 
defendant  failed  to  answer  the  amended  complaint  and 
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judgment  by  default  was  entered  against  him.  The  su- 
preme court  say  the  motion  to  set  aside  the  judgment  was 
properly  overruled,  adding,  "  every  consideration  of  ex- 
pediency and  justice  is  opposed  to  the  opening  up  of 
cases  in  which  judgment  by  default  has  been  entered, 
unless  it  be  made  to  appear  prima  facie  that  the  judg- 
ment as  it  stands  is  unjust." 

It  is  clear  that  the  judgment  under  review  must  be 
treated  as  a  judgment  by  default. 

Before  judgment,  the  court  below,  on  the  plaintiff's 
motion,  struck  from  the  files  the  following  motion  and 
pleadings,  viz. :  The  motion  of  the  defendants  to  dismiss 
the  complaint,  the  demurrer  of  the  defendant  Matthew 
C.  Wilbur,  and  the  answer  of  Abby  C.  Wilbur.  The  de- 
fault of  the  defendants  was  then  duly  entered,  and  there- 
upon judgment  rendered  against  both  as  though  no 
pleadings  had  been  filed  by  either  of  them. 

We  must  hold,  therefore,  as  do  the  authorities  cited, 
that  the  plaintiff,  having  obtained  the  benefit  of  proceed- 
ing as  upon  a  default,  must  now  stand  by  the  results  of 
a  proceeding  of  that  character.  What,  then,  is  the  effect 
of  the  judgment  rendered  against  the  plaintiff  in  error 
when  brought  to  the  test  by  a  writ  of  review  ? 

Section  147  of  the  Civil  Code  says:  "  The  relief  granted 
to  the  plaintiff,  if  there  be  no  answer,  shall  not  exceed 
that  which  he  shall  have  demanded  in  his  complaint." 

We  have  already  seen  that  the  plaintiff  in  error  was 
not  a  party  to  the  contract  sued  upon;  that  no  relief 
whatever  was  demanded  as  against  him  in  the  complaint, 
and  that  no  answer  was  filed  by  him  in  the  cause. 

What  relief,  then,  was  the  plaintiff  entitled  to  receive 
under  his  complaint  upon  default  being  entered  in  the 
cause? 

A  default  admits  the  facts  alleged,  and  it  is  said  that  a 
defective  allegation  of  fact  is  cured  by  a  default.  In  the 
present  instance  thei*e  is  an  entire  absence  of  allegations 
of  fact  wherewith  to  charge  the  plaintiff  in  error.     Surely 
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a  default  cannot  supply  them  or  otherwise  cure  a  defect 
of  this  nature. 

We  cannot  assent  to  the  proposition  of  counsel,  that 
the  mere  fact  that  a  husband  is  joined  as  co-defendant 
with  his  wife,  in  a  suit  upon  her  contract,  raises  a  pre- 
sumption of  joint  liability  sufficient  to  authorize  a  joint 
judgment.  • 

The  facts  admitted  by  the  default  are,  that  Abby  C. 
Wilbur  is  the  wife  of  the  plaintiff  in  error,  that  she  exe- 
cuted and  deUvered  the  note  sued  on,  and  that  it  is  due 
and  unpaid  to  the  extent  aUeged.  These  admissions 
authorized  a  judgment  against  the  wife.  General  Laws 
1877,  §§  1760,  1761. 

But  they  did  not  authorize  a  judgment  against  the 
husband;  and  in  the  absence  of  allegations  of  fact  con- 
necting the  husband  with  the  transaction,  or  of  a  prayer 
for  relief  as  against  him,  it  is  plain  that  the  judgment 
rendered  exceeds  the  relief  demanded.  Lamping  d:  Co. 
V.  Hyatt,  27  Cal.  99;  Lattimer  v.  Ryan  et  al,  20  Cal.  698; 
Oautier  xk  English^  29  OaL  166. 

The  point  made  by  counsel  for  defendant  in  error,  that 
by  section  146  of  the  code  the  court  had  discretion  to 
render  judgment  against  both  of  the  defendants,  is  with- 
out force. 

It  is  a  settled  rule  of  construction,  that  when  a  statute 
confers  discretionary  power  up^m  a  judicial  officer,  it  is 
to  be  exercised  impartially,  and  in  accordance  with  the 
rules  and  principles  of  law;  otherwise  the  action  taken 
may  be  set  aside  as  an  abuse  of  the  discretion.  Hie  in- 
tent of  the  law  is  to  confer  a  sound  legal  discretion, 
which,  when  exercised  by  different  courts  under  similar 
circumstances,  would  be  likely  to  produce  uniform  re- 
sults. 

The  error  is  fundamental,  and  is  not  waived  or  cured  in 
any  of  the  ways  suggested  by  counsel. 

The  judgment  is  reversed,  and  the  cause  remanded 
with  directions  to  the  district  court  to  enter  up  a  judg- 
ment against  the  said  Abby  C.  Wilbur.  Reversed. 
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Parks  v.  Wilcx)x. 

Where  different  courts  possess  concurrent  jurisdiction  in  respect  to  the 

same  subject  matter,  as  a  general  rule,  that  court  to  which  juris-  ~^489 
diction,  by  legal  proceedings,  has  first  attached,  is  entitled  to  proceed  i|  ^ 
therein  without  interference  by  another  court.    This  rule  applies  ~ 

as  well  between  state  and  federal  courts  as  between  courts  of  the 
same  state. 

Appeal  from  District  Court  of  Lake  County. 
The  case  is  stated  in  the  opinion. 
Mr.  Daniel  E.  Parks,  pro  se. 
Mr.  Sam.  P.  Rose,  for  appellee. 

Stone,  J.  Where  dijfferent  courts  possess  concurrent 
jurisdiction  in  I'espect  of  the  same  subject  matter,  as  a 
general  rule,  that  court  to  which  jurisdiction,  by  legal 
proceedings,  has  first  attached,  is  entitled  to  proceed 
therein  without  interf  ei\3nce  by  another  court.  This  rule 
applies  as  well  as  between  state  and  federal  courts  as  be- 
tween courts  of  the  same  state. 

The  application  of  this  rule  is  decisive  of  the  question 
presented  for  determination  in  the  case  at  bar. 

A  creditor  of  Freudenfelt  &  Jelanko,  a  failing  firm 
in  Leadville,  sued  the  firm  in  the  circuit  court  of  the 
United  States  for  the  district  of  Colorado,  out  of  which 
court  a  writ  of  attd;chment  issued,  by  virtue  of  which 
writ,  Wilcox,  the  appellee,  as  United  States  marshal  for 
said  district,  seized  the  goods  of  the  firm.  An  assign- 
ment had  been  made  by  the  firm  to  Parks,  the  appellant^ 
who,  as  assignee,  brought  an  action  of  replevin  for  pos- 
session of  the  goods  against  appellee  in  the  district  court 
of  the  state  for  the  county  of  Lake,  and  the  goods  were 
taken  from  the  possession  of  the  United  States  marshal 
under  the  writ  of  replevin. 

The  answer  of  Wilcox  to  the  complaint  in  replevin 
justified  the  taking  under  the  writ  of  attachment,  reciting 
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the  pitKieedings  in  the  federal  court  for  its  issuance,  and 
averred  the  jurisdiction  of  that  court  in  the  proceedings, 
and  prayed  judgment  for  the  return  of  the  goods. 

To  this  answer  Parks  demurred  for  insufficiency  as  a 
defense.  The  court  overruled  the  demurrer,  and  Parks 
elected  to  stand  thereby.  Thereupon  the  court  rendered 
judgment  retomo  habendo^  or  for  the  value  of  the  goods, 
fixed  at  $3,330.43,  and  costs,  if  return  be  not  made,  etc.; 
from  which  judgment  Parks  appeals  to  this  court. 

The  assignment  of  error  raises  the  sole  question  of 
jurisdiction. 

This  question  is,  we  think,  fully  settled  by  the  supreme 
court  of  the  United  States,  as  well  as  by  several  decisions 
of  state  courts.  The  case  of  Freeman  v.  Hotvey  24  How. 
450,  is  nearly  identical  with  that  before  us,  and  is  directly 
in  point.  In  that  case  the  Um'tod  States  marshal,  by  vir- 
tue of  mesne  process  issuing  out  of  the  United  States 
circuit  court  for  the  district  of  Massachusetts,  attached 
certain  property,  which  was  afterwards  taken  out  of  his 
hands  by  a  county  sheriff  under  a  writ  of  replevin  sued 
out  by  the  mortgagees  of  the  property,  and  it  was  held 
upon  the  authority  of  the  case  of  Taylor  v.  Carrylj  20 
How.  583,  that  according  to  the  course  of  decision  in  the 
case  of  conflicting  authorities  under  state  and  federal 
process,  and  in  oi'der  to  avoid  unseemly  collision  between 
them,  the  question  as  to  which  authority  should,  for  the 
time,  prevail  did  not  depend  upon  the  rights  of  the  re- 
spective  parties  to  the  property  seized,  whether  the  one 
was  paramount  to  the  other,  but  upon  the  question  which 
jurisdiction  had  first  attached  by  the  seizure  and  custody 
of  the  property  under  its  process. 

In  the  case  of  Feusier  v.  Lammorij  6  Nev.  209,  it  was 
held  that;  where  a  replevin  suit  was  commenced  in  a  state 
court  against  a  United  States  marshal  for  goods  seized  by 
him  under  attachment  process  from  a  United  States 
court,  the  state  court  could  not  extend  its  inquiry  beyond 
the  question  of  the  validity  of  the  federal  process,  and 
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if  such  process  were  valid,  the  question  of  title  to  the 
goods  was  irrelevant. 

The  supreme  court  of  Iowa,  in  Ex  parte  Holmariy  28 
Iowa,  88,  wherein  the  question  is  very  ably  and  at  great 
length  discussed  by  Dillon,  C.  J.,  follow  the  rule  laid 
-down  in  Freeman  v.  Howe^  supra^  feeling  themselves 
bound  to  follow  the  rule  of  decision  of  the  supreme  f ed- 
•eral  court  upon  that  question. 

The  same  doctrine  is  also  held  by  the  supreme  court  of 
Wisconsin  in  the  case  of  Booth  v.  AblemaUy  18  Wis.  519, 
and  by  the  supreme  court  of  Illinois  in  Munaon  v.  Har- 
rouUj  34  111.  422,  and  in  Logan  v.  Lttcas,  59  111.  237.  See, 
also,  The  Ship  Robert  Fulton,  1  Paine  C.  0.  620,  and  the 
<»se  of  Taylor  v.  Carryl,  24  Pa.  St.  259.  In  the  case  of 
Btick  V.  Colbathy  3  Wall.  335,  the  action  against  the  mar- 
shal was  trespass,  and  while  pointing  out  the  inapplica- 
bihty  to  the  case  of  the  rule  in  Freeman  v.  Howe,  the 
same  question  was  held  to  be  involved  respecting  the  ex- 
tent to  which  courts  may  go  in  the  protection  of  their 
officers  in  the  execution  of  process,  and  the  rule  laid  down 
in  Freeman  v.  Howe  is  approved. 

The  principle  upon  which  the  rule  is  founded  is,  that 
the  property,  when  seized  by  the  officer  of  the  court  to 
which  jurisdiction  has  once  attached,  is  in  custodia  legis; 
that  the  possession  of  the  officer  is  the  possession  of  the 
court,  and  that,  pending  the  Utigation,  no  other  court  of 
merely  concurrent  jurisdiction  can  be  permitted  to  dis- 
turb that  possession. 

The  title  not  coming  in  question  in  the  first  instance  — 
when  the  right  of  possession  merely  is  contested, — there 
is  nothing  to  prevent  the  claimant  from  going  into  the 
court  whose  jurisdiction  has  first  attached  as  an  inter- 
venor  in  the  case,  and  there  establish,  if  he  can,  his  para- 
mount title  to  the  property. 

The  point  was  made  by  counsel  for  appellant  in  argu- 
ment, that  if  the  state  court  was  without  jurisdiction  to 
hold  and  litigate  the  property  seized  under  the  writ  of  re- 
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plevin,  it  could  only  dismiss  the  case,  and  was.  without 
jurisdiction  to  proceed  and  render  judgment  for  return  of 
the  goods  or  for  value.  The  general  rule  relied  upon  in 
the  argument  is  correct,  that,  where  a  court  has  ascer- 
tained that  it  is  without  jurisdiction  in  the  case,  it  can 
only  dismiss  for  want  of  jurisdiction;  but  in  cases  like 
this,  where  the  property  has  been  wrongfully  taken  out 
of  the  possession  of  the  officer  of  another  court  which 
held  it  rightfully  at  the  time  of  the  seizure,  the  case  fur- 
nishes an  exception  to  the  general  rule,  and  it  is  held  in 
such  case  that  the  first  officer  must  be  placed  in  the  same 
position,  with  respect  to  the  property,  in  which  he  stood 
before  he  was  wrongfully  dispossessed,  and  the  process  of 
his  court  unlawfully  interfered  with;  otherwise  such 
lawful  process  would  not  be  fully  protected.  This  very 
point  is  passed  upon  in  the  cases  of  Fevsier  v.  Lamtnon 
and  Booth  v.  Ableman^  cited  stipraj  where  it  is  held  that 
in  a  replevin  suit  in  a  state  court  against  a  marshal  for 
goods  seized  under  a  writ  of  attachment  from  a  federal 
court,  there  is  jurisdiction,  if  the  property  has  been  taken 
from  the  marshal,  to  render  judgment  for  a  return  of  the 
properiiy  or  its  value. 

In  view  of  the  authorities  we  have  referred  to,  and 
without  deeming  it  necessary  to  discuss  the  question  in- 
volved beyond  a  mere  statement  of  what  we  find  to  be 
the  settled  law  upon  the  question,  we  must  hold  that  the 
ruling  of  the  court  below  upon  the  demurrer  was  correct. 

The  demurrer  admitted  the  jurisdiction  of  the  federal 
court  as  set  up  in  the  answer,  and  the  authority  of  the 
officer  executing  its  process,  under  which  he  is  held  to 
have  been  protected  in  the  seizure  and  possession  of  the 
goods. 

A  point  was  made  by  counsel  for  appellant,  that  since 
appellee  demurred  to  appellant's  complaint  in  the  oaurt 
below,  the  jurisdiction  of  the  state  court  was  thereby 
admitted,  and  could  not  be  afterwards  denied  by  the  an> 
swer;  that  the  plea  to  the  jurisdiction  should  have  been 
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first  made,  and  that  by  demurring  first  to  the  complaint^ 
appellee  waived  the  right  to  set  up  a  plea  to  the  jurisdic- 
tion afterwards  in  his  answer. 

As  to  this  point,  it  is  only  necessary  to  say  that  the  ob- 
jection is  not  assigned  for  error,  and  therefore,  even  if 
there  is  anything  in  it,  it  is  too  late  for  appellant  to  avail 
himself  of  it  now  as  a  ground  of  error  in  this  court. 

The  judgment  of  the  court  below  is  afihrmed  with  costs, 

inqluding  the  expense  of  printing  the  abstract,  which 

was  furnished  by  the  appellee,  under  rule  17  of  this 

court. 

Affirmed, 


Eppich  v.  Clifford. 

tJoder  the  statute  of  frauds  and  perjuries  of  this  state,  the  ''note  or 
meiuoiranduin"  requii»d  upon  sale  of  real  estate  must  show  on  its 
face  or  by  reference  to  other  writingSi  first,  the  nanies  of  the  par- 
ties, vendor  and  vendee ;  second,  the  terms  and  conditions  of  the 
contract;  third,  the  interest  or  property  affected;  fourth,  the  consid- 
eration to  be  paid  therefor. 

Error  to  District  Court  of  Arapahoe  CoutUy. 
The  facts  are  sufficiently  stated  in  the  opinion. 
Messrs.  Herb  and  Ci^ement,  for  plaintiff  in  error. 
Messrs.  Decker  and  Yonley,  for  defendants  in  error. 

Helm,  J.  This  action  was  brought  by  plaintiff  in  error 
in  the  court  below  for  the  specific  performance  of  a  ccm- 
tract  to  sell  real  estate.  A  demurrer  was  sustained  to 
the  complaint,  and  the  action  dismissed. 

The  only  statement  in  writing  concerning  said  contract 
is  the  following: 

"Denver,  December  17,  1880. 

"  Received  of  Christopher  A.  Eppich  the  sum  of  $25, 
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part  payment  for  lots  1,  2,  3,  in  block  28,  Case  &  Ebert'a 
addition  to  Denver.    Consideration,  $2,000. 

**  Michael  Cufpord, 
"Per  A.  M.  Ghost  &  Co.,  Agents." 

But  one  error  is  assigned;  it  presents  for  our  considera- 
tion  the  sufficiency  of  the  foregoing  receipt,  as  a  note  or 
memorandum,  to  avert  a  bar  of  the  action  under  section  S 
of  our  statute  of  frauds  and  perjuries. 

This  section  provides  that  "every  contract  for  the 
leasing  for  a  longer  period  than  one  year,  or  for  the  sale 
of  any  lands,  or  any  inter^t  in  lands,  shall  be  void,  un- 
less the  contract,  or  some  note  or  memorandum  thereof 
expressing  the  consideration,  be  in  writing,  and  be 
subscribed  by  the  party  by  whom  the  lease  or  sale  is 
made." 

The  exact  form  of  the  note  or  memorandum  above  men- 
tioned is  immaterial,  and  a  receipt  is  sufficient  if  it  con- 
tain the  essential  elements  of  the  contract.  Either  party 
may  act  by  an  agent,  and  in  some  cases  both  are  so 
represented,  as  where  the  memorandum  is  that  of  the 
auctioneer  who  conducts  the  sale. 

It  has  been  held  under  a  similar  statute  that  the  note 
or  memorandum  must  show  on  its  face,  or  by  reference 
to  other  writings,  first,  the  names  of  the  parties,  vendor 
and  vendee;  second,  the  terms  and  conditions  of  the  con- 
tract; third,  the  interest  or  property  affected;  and  fourth, 
the  consideration  to  be  paid  therefor.  McConneJl  v. 
Brillhart,  17  111.  361,  and  cases  there  cited;  Wood  v. 
Davis,  82  lU.  313. 

Does  the  instrument  to  which  objection  is  made  in  this 
case  sufficiently  comply  with  the  foregoing  requirements 
as  to  the  contract  ?  No  fault  can  be  found  with  the  de- 
scription therein  of  the  premises.  When  no  particular 
portion  of  the  property  is  mentioned,  the  whole  of  the 
grantor's  interest  therein  is  presumed  to  have  been 
intended.    Fry  on  Specific  Performance,  sec.  223. 

The  consideration  is  clearly  stated  to  be  $2,000,  upon 
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which  a  payment  of  $25  is  shown  to  have  been  made. 
It  is  equally  clear  that  defendant  in  en-or  is  the  vendor, 
and  that  he  acted  through  Q-host  &  Co.,  his  agents.  So 
our  inquiry  is  narrowed  to  two  questions:  First,  does 
the  receipt  show  on  its  face  who  the  vendee  or  purchaser 
is;  and  secondly,  does  it  sufficiently  state  the  terms  and 
conditions  of  the  contract  ?  Failing  in  either  of  these 
requirements  it  is  fatally  defective. 

No  greater  particularity  can  be  required  in  a  memo- 
randum like  the  one  under  consideration  than  would  be 
necessary  in  the  contract  if  the  effort  had  been  made  to 
formally  and  fully  reduce  it  to  writing,  and  the  same 
rules  of  construction  are  equally  applicable  to  both.  If 
the  names  and  intention  of  the  contracting  parties  can 
be  determined  with  reasonable  certainty  from  the  lan- 
guage of  the  instrument,  and  a  valid  contract  is  thereby 
disclosed,  specific  performance  may  be  decreed  thereon. 
We  are  not  prepared  to  accept  the  position  taken  in  Sheid 
V,  Stamps^  2  Sneed,  176,  cited  by  counsel,  concerning  lan- 
guage similar  to  that  in  the  memorandum  before  us.  The 
degree  of  particularity  required  by  that  opinion  is  rarely 
found  in  written  contracts,  unless  drawn  with  all  the  care 
and  skill  of  an  experienced  legal  mind.  That  case  wovild 
seem  to  call  for  more  than  reasonable  certainty  in  the 
language  of  the  instrument.  Some  presumptions  of  fact 
are  allowable  even  in  the  action  for  specific  performance; 
and  when  one  is  shown  by  proper  evidence  to  have  nego- 
tiated  and  consummated  a  transaction,  and  to  have  ad- 
vanced money  in  connection  therewith,  the  presumption 
fairly  arises  that  he  acted  for  hitnself,  in  the  absence  of 
evidence  disclosing  an  agency. 

This  instrument  states  that  defendant  in  error  received 
from  plaintiff  in  error  the  sum  of  $25,  part  payment  for 
lots  Nos.  1,  etc.  The  natural  and  legitimate  inference, 
in  the  absence  of  anything  to  the  contrary,  is  that  plaint- 
iff in  error  was  himself  the  purchaser.  In  Evans  v. 
ProtherOy  18  Eng.  Law  &  Eq.  R.  163,  and  in  Boss  et  al. 
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i\  Bakery  72  Pa.  St.  186,  it  was  expready  held  that  re- 
ceipts, exactly  Uke  the  one  before  us  in  this  respect, 
sufficiently  stated  the  names  of  the  purchasers. 

Upon  the  remaining  question  we  encounter  more  diffi- 
culty in  arriving  at  a  satisfactory  conclusion.  There  is 
considerable  conflict  in  the  cases,  and  we  might  sustain 
either  view  as  to  the  sufficiency  of  the  receipt  in  stating 
the  terms  of  the  contract  by  citations  of  authority. 

We  have  seen  that  the  receipt  shows  with  reasonable 
certainty  that  the  plaintiff  in  error  contracted  to  purchase 
from  defendant  in  error  the  property  described  therein; 
that  the  consideration  therefor  was  $2,0009  and  that  a 
partial  payment  of  $25  was  made  thereon. 

The  instrument  seems  to  have  been  intended  to  be  some- 
thing more  than  a  mere  receipt;  for  after  it  is  complete 
for  that  purpose,  tiie  unnecessary  expression,  '^  considera- 
tion, $2,000,"  is  inserted.  Yet  it  does  not  declare  when 
the  deed  was  to  be  executed  and  delivered,  nor  when  or 
how  the  balance  of  the  purchase  money  was  to  be  paid. 
Is  this  a  fatal  defect  ?  If  not,  the  terms  of  the  contract 
are  sufficiently  certain,  and  the  demurrer  should  have 
been  overruled. 

^'  In  the  absence  of  any  evidence  that  credit  was  to  be 
allowed,  the  memorandum  may  be  silent  in  that  respect, 
and  a  sale  for  cash  will  be  presumed."  Browne  on  the 
Statute  of  Frauds,  sec  383. 

''The  presumption  of  law,  in  the  absence  of  an  express 
stipulation,  is  that  it  (the  sale)  was  for  cash,  payable  on  a 
tender  of  a  deed."  Fessetideny  Adm'x^  v.  Mussey^  11 
Cush.  127. 

''There  being  no  time  limited  either  for  paying  the 
price  or  executing  the  deed,  the  conclusion  is  that  either 
party  may  presently  insist  on  carrying  the  contract  into 
execution.  The  vendee  might  tender  his  money  and  de- 
mand a  deed,  or  the  vendor  might  tender  his  deed  and 
demand  the  money  without  delay."  Smith  v.  Jofies,  7 
Leigh  (Va.),  166. 


/ 
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Tbd  following  cases  substantially  hold  tbe  fotegoing 
rule  of  presumption:  Warren  t).  Wheeler  et  al,  8  Met. 
(Mass.)  97;  Harvey  v.  Steams^  48  Vt.  653;  At7jooodi>.  Cobb^ 
16  Pick  327;  Treibert  t>.  Burge33  et  al.  II  Md.  453. 

None  of  the  cases  above  cited  on  this  point  are  similar 
in  the  form  of  action  to  the  one  before  Us;  they  are  nearly 
all  actions  of  assumpsit  or  debt,  and  three  of  the  memo- 
randa referred  to  are  made  by  auctioneers  who  conducted 
the  sales.  But  in  all,  the  statute  of  frauds  was  relied 
upon  as  a  defense,  and  the  contracts  interpreted  under 
statutes  substantially  the  sanke  as  our  own. 

In  section  229  of  Fry  on  Specific  Performance,  it  is  said 
that  ''an  amount  of  certainty  must  be  required  in  the 
specific  performance  of  a  contract  in  equity  greater  than 
that  demanded  in  an  action  for  damages  at  law."  The 
correctness  of  this  proposition  is  not  unchallenged. 

In  the  note  to  Atwood  i),  Cobb^  26  Am.  Dec.  663,  the 
following  language  is  Used  with  reference  thereto,  viz. : 
**  It  may  be  doubted^  howeter,  *  *  *  *  whether  there 
has  been  any  practical  recognition  of  any  such  distinctkxQ 
by  the  courts.'^ 

But  the  "•*  amount  of  certainty  "  mentioned  by  Mr.  Fry 
has  no  reference  to  the  number  of  terms  or  conditions 
essential  to  a  valid  contract.  He  refers  to  the  certainty 
or  particularity  with  which  the  essential  elements  or  terms 
thereof  are  stated  or  proven.  The  same  essential  terms 
are  necessary  in  a  written  contract  to  render  it  valid  in  an 
action  thereon  at  law,  as  would  be  required  to  secure  the 
specific  performance  thereof  in  equity.  If  a  written 
contrEu^,  whidi  states  no  time  for  the  payment  of  a  bal- 
ance of  the  purchase  money,  is  valid  in  the  action  of 
assumpsit  thereon,  it  is  equally  so  in  that  of  specific  per- 
formance. If  the  presumption  that  such  sum  is  due  on 
demand  prevails  in  the  former  action,  we  have  no  hesi- 
tancy in  declaring  that  it  also  controls  in  the  latter.  If 
this  is  one  of  the  terms  of  a  conti'act  implied  by  preeiHnp- 

tion  in  the  one  instance,  the  memorandum  being  sileat> 
Vol.  VI— 83 


6 

4M 

18 

482 

6 

40H 

(teSSlj 

'6' 

iw 

Ua 

17 

6 

496 

•ao 

817 

81_ 

85 

6 

^ 

,f37 

1«| 

498        A.,  T.  &  S.  P.  R  B.  Co.  v.  Farrow.    [April  T., 

it  is  also  an  implied  element  in  the  other.  See  Fry  on 
Spec.  Perf.  §  233,  supra^  note  z. 

If  the  memorandum  showed  that  the  sale  was  upon  a 
credit,  but  failed  to  state  the  terms  of  such  credit,  or  if 
in  the  statement  thereof  it  was  indefinite  or  uncertain, 
specific  performance  would  be  refused;  but  the  memoran- 
dum being  entirely  silent,  a  sale  for  cash  will  be  presumed, 
in  such  actions,  to  have  been  intended. 

Interpreting  the  receipt  in  this  case  in  the  light  of  the 
foregoing  rule  of  presumption,  we  conclude  that  it  is  suf< 
ficient,  and  that  the  balance  of  the  purchase  price  was  to 
be  paid  in  cash  upon  tender  of  the  deed.  This  is  the 
averment  of  the  complaint. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Beversed. 


The  ATcmsoN,  Topkka  &  Santa  Fe  R.  R.  Co.  v.  Farrow. 

1.  The  rule  of  the  common  law,  that  the  servant  assumes  all  the  ordi- 
nary risks  of  the  service  upon  which  he  enters,  including  those  risks 
which  arise  from  the  negligence  of  other  servants  of  the  same  mas- 
ter in  the  same  employment,  is  not  abrogated  by  the  statute  (Glen- 
eral  Laws,  p.  842);  and  held,  that  the  words  "  any  person"  do  not 
include  servants  of  the  same  master  injured  by  the  negligence  of  a 
fellow-servant  while  acting  in  the  common  employment. 

3.  The  statute  was  adopted  for  the  purpose  of  preserving  or  perpetuating 
certain  causes  of  action  after  the  death  of  the  party  entitled  thereto 
in  the  first  instance. 

8.  The  rule  that  courts  are  bound  to  adopt  the  prior  judicial  constmc- 
tion  given  a  borrowed  statute,  in  the  state  from  which  it  is  taken, 
is  not  infiezible.  When  such  construction  is  clearly  erroneoDS, 
harsh  and  oppressive,  or  inconsistent  with  the  spirit  and  policy  of 
the  laws  of  the  state  borrowing  the  statute,  courts  may,  and  fre- 
quently do,  decline  to  follow  it 

Appeal  from  District  Court  of  Pueblo  County. 

The  complaint  in  this  case,  filed  in  the  district  court  of 
Pueblo  county,  alleges!   ^^  That  the  plaintiff  is  the  mother 
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of  one  Jamed  F.  Farrow,  now  deceased,  and  that  at  the 
time  of  the  death  of  said  James  F.  Farrow  the  plaintiff 
was,  and  now  is,  the  only  surviving  parent  of  said  de- 
ceased, and  said  deceased  at  the  time  of  his  death,  and 
at  all  times  prior  thereto,  was  an  unmarried  man;  and 
plaintiff  further  avers  that  said  deceased  was  bom  in 
lawful  wedlock. 

"The  defendant  is  a  railroad  corporation,  organized 
imder  the  laws  of  the  then  territory,  now  state,  of  Kan- 
sas,  and  is  now,  and  at  the  time  of  the  committing  of  the 
grievances  hereinafter  mentioned  and  complained  of  was, 
lawfully  engaged  in  the  business  of  running  and  operat- 
ing a  line  of  railroad  from  the  town  of  Granada,  in  the 
county  of  Bent,  state  of  Colorado,  to  the  town  of  South 
Pueblo,  in  the  county  of  Pueblo,  state  of  Colorado,  and 
at  the  time  aforesaid  the  defendant  was  lawfully  pos- 
sessed of,  and  used  and  operated,  divers  side-tracks  in  the 
town  last  aforesaid. 

"  That  on  the  28th  day  of  November,  A.  D.  1879,  the 
said  deceased,  James  F.  Farrow,  was  in  the  employ  of  de- 
fendant, at  the  said  town  of  South  Pueblo,  in  the  capac- 
ity of  brakeman  and  coupler  of  cars  in  and  about  the 
trains  of  defendant  that  were  made  up  and  distributed  in 
its  yaitls  at  said  town,  and  at  said  time  and  place  the  de- 
fendant was  under  the  orders  of  one  George  Doran,  who 
was  then  and  there  the  yard-master  of  defendant  and  in 
its  employ,  both  at  the  said  town  of  South  Pueblo,  as 
well  as  the  city  of  Pueblo,  in  said  county  of  Pueblo. 

"Plaintiff  further  alleges  that  the  said  yard-master  at 
the  said  town  of  South  Pueblo,  then  and  there  on  said 
28th  day  of  November,  A.  D.  1879,  had  the  sole  charge, 
management  and  control  of  the  making  up,  switching 
and  distribution  of  the  cars  and  trains  of  the  defendant 
in  and  about  its  main  and  side  tracks,  at  the  town  last 
aforesaid,  by  authority  of  said  defendant,  and  said  yard- 
master  was  also  then  and  there  invested  by  defendant 
with  full  authority  to  employ  and  discharge  switchmen 
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or  yard-brakemen,  serving  in  the  capacity  as  wa3  said  de- 
ceased as  aforesaid,  and  the  said  deceased  was  bound  to 
obey  the  orders  and  directions  of  said  yard-master,  as  his 
superior  officer,  while  so  in  the  employ  of  the  defendant. 
**  Plaintiff  further  alleges  that  on  said  28th  day  of  No- 
vember, A.  D.  1879,  while  deceased  was  as  aforesaid  in  the 
employ  of  defendant,  and  under  the  orders  and  authority 
of  its  said  yard-master  as  aforesaid,  he,  the  said  deceased, 
at  the  town  of  South  Pueblo,  in  said  county  of  Pueblo,  was 
then  and  there  ordered  by  the  said  yard-master  of  de- 
fendant to  go  between  certain  cars  of  defendant's  train 
that  was  being  then  distributed  and  made  up  at  said  last 
named  town  under  the  direction  of  said  yard-master,  and 
deceased  was  then  and  there  further  ordered  by  defend- 
ant, through  and  by  its  said  yard-master,  to  uncouple 
cei-taia  of  said  cars  on  said  trail  when  he  was  so  between 
said  cars,  and  in  obedience  to  the  said  orders  and  direc- 
tions of  defendant,  by  its  yard-master,  the  deceased  did 
then  and  there  go  between  said  cars  and  attempt  to 
uncouple  the  same;  and  plaintiff  avers  the  fact  to  be,  that 
said  yard-master  of  defendant  then  and  there,  without 
giving  the  said  deceased  any  opportunity  or  time  whatever 
to  uncouple  said  cars  and  come  out  from  between  the 
same,  did  then  and  there  negligently,  carelessly,  and  with- 
out the  exercise  of  caution  or  warning  to  the  deceased, 
signal  the  engineer  of  defendant's  engine  then  and  there 
attached  to  said  train  to  back  up  the  said  train  and  put  it 
in  motion,  which  signal  the  said  engineer  then  and  there 
obeyed,  and  the  said  train  was  accordingly  so  rapidly,  and 
to  the  deceased  so  unexpectedly,  put  in  motion,  that,  before 
the  deceased  could,  under  the  circumstances  in  which  he 
was  then  placed,  extricate  or  move  himself  from  between 
said  cars,  he  was  knocked  down  between  the  same,  and 
one  of  said  cars  immediately  ran  over  his  body,  and 
thereby  then  and  there  causing  the  death  of  the  deceased, 
who  died  almost  instantly  after  his  body  was  so  run  over 
by  defendant's  car. 
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^' And  plaintiff  avers  that  the  death  of  the  deceased  as 
aforesaid  was  solely  caused  by  the  negligence  of  defend- 
ant's yard-master,  by  so  causing  the  said  train  as  afore- 
said to  be  improperly,  negligently  and  prematurely  put 
in  motion  and  backed  upon  deceased,  while  deceased  was 
lawfully  between  said  cars,  which  fact  said  yard-master 
then  and  there  well  knew,  and  also  before  deceased  had 
any  opportimity  whatever  to  uncouple  said  cars  and  es- 
cape from  between  the  same;  and  plaintiff  alleges  that 
with  all  the  knowledge  which  said  yard-master  then  and 
there  possessed  concerning  the  position  and  danger  of  de- 
ceased and  the  ability  which  he  could  exert  to  extricate 
himself  therefrom,  no  ordinary,  prudent  or  competent 
yard-master  would  have  signaled  the  said  train  to  back 
up  upon  said  deceased  as  did  the  said  yard-master  of  de- 
fendant at  the  time,  place  and  manner  aforesaid;  where- 
fore plaintiff  alleges  that  the  deceased  did  then  and  there 
die  from  the  injuries  received  by  him  in  consequence  of 
b^g  so  run  over  by  defendant's  said  car,  and  that  the 
said  injuries  resulted  from  the  negligenoe  and  unskilful- 
ness  of  defendant's  said  yard-master  in  so  causing  the 
said  train  to  be  so  moved  and  backed  up. 

"  Plaintiff  further  alleges  that  she  is,  and  for  many 
years  before  the  said  death  of  deceased  was,  an  aged, 
infirm  and  indigent  person,  without  any  property,  means 
or  income  whatsoever,  and  wholly  incapacitated  from 
any  manual  labor  for  the  said  reasons,  and  for  many 
years  her  said  son,  now  deceased  as  aforesaid,  provided 
L  ^th  the  neces^es  and  comforts  of  Ufe,  and  by  his 
death  she  is  now  left  destitute  and  with  no  means  of  pro- 
curing a  livelihood,  to  the  great  damage  and  injmy  of 
plaintiff. 

"Wherefore,  plaintiff  demands  judgment  against  the 
defendant  in  the  sum  of  five  thousand  dollars  ($5,000)^ 
together  with  the  costs  of  this  action." 

A  demurrer  to  the  complaint  was  overruled,  and  after- 
wards the  defendant  filed  the  following  answer: 

"As  to  whether  the  plaintiff  is  the  mother  and  only 
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fiurviying  parent  of  oue  James  F.  Farrow,  deceased,  and 
as  to  whether  the  said  James  F.  Farrow  was  at  the  time 
of  his  death,  and  at  all  times  prior  thereto,  an  unmarried 
man,  this  defendant  has  not  and  cannot  obtain  sufficient 
knowledge  or  inf onnation  upon  which  to  base  a  belief. 

''It  denies  that  the  said  Oeorge  Doran,  mentioned  in 
the  complaint  as  having  been  this  defendant's  yard- 
master  at  the  town  of  South  Pueblo,  had,  on  the  2Sth 
day  of  November,  1879,  the  sole  charge,  management  or 
control  of  the  making  up,  switching  and  distribution  of 
cars  in  and  about  its  main  and  side  tracks  at  the  place 
aforesaid;  and  denies  further  that  he  was  then,  or  at  any 
time  before  or  after,  invested  by  this  defendant  with  full 
authority  to  employ  or  discharge  switchmen  or  yard- 
brakemen  in  and  abovit  the  said  yard,  and  denies  further 
that  he  had  any  authority  whatever  in  that  regard.  The 
defendant  admits,  however,  that  the  said  George  Doran 
was  at  the  time  and  place  aforesaid  superior  in  grade  of 
employment  to  the  said  deceased,  and  that  the  latter  was 
bound  to  obey,  in  the  due  and  usual  course  of  his  em- 
ployment, the  orders  and  directions  of  the  said  Doran« 

''  Defendant  admits  that  the  deceased,  immediately  be- 
fore or  at  the  time  of  his  death,  was  engaged  in  the  act 
of  coupling  or  uncoupling  cars  at  the  place  afoi'esaid,  but 
denies  that  his  death  was  solely  or  in  any  manner  what- 
ever, caused  by  the  negligence  or  unskilf  ulness  of  this 
defendant,  or  of  the  said  Doran,  its  yard-master;  and  de- 
nies particularly  that  the  said  Doran,  without  giving  the 
said  deceased  any  opportunity  or  time  to  come  out  from 
between  the  said  cars,  or  without  the  exercise  of  caution  or 
warning,  did  signal  the  engineer  to  put  the  said  cars  in 
motion,  whereby  the  deceased  was  unable  to  extricate 
himself,  and  was  knocked  down  between  the  cars,  as 
is  alleged  in  the  complaint.  On  the  contrary,  defendant 
says  that  the  said  Doran  used  due  care  and  diligence  in 
and  about  the  switching,  uncoupling  and  distribution  of 
said  cars,  and  that  the  said  injury  was  not  caused  by  any 
negligence  on  the  part  of  the  defendant  or  its  servants. 
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but  was  owing  to  the  negligence  and  fault  of  the  deceased 
himself." 

The  plaintiflf  replied,  denying  the  negligence  and  fault 
of  deceased,  and  averring  that  the  death  was  caused  by 
the  negligence  of  plaintiff. 

Upon  the  trial  of  the  issues  the  jury  found  a  verdict  in 
favor  of  the  plaintiff  in  the  sum  of  $5,000,  upon  which 
judgment  was  subsequently  entered,,  and  the  defend- 
ant prosecutes  this  appeal. 

Messrs.  Thatcher  and  Gast,  for  appellant. 

Mr.  John  M.  Waldron  and  Mr.  T.  T.  Player,  for 
appellee 

Helm,  J.  Counsel  for  both  parties  in  this  case  concede 
the  common  law  doctrine  that  "The  servant  assumes  all 
the  ordinary  risks  of  the  service  upon  which  he  enters, 
including  those  risks  which  arise  from  the  negligence  of 
other  servants  of  the  same  master  in  the  same  employ- 
ment."   Dillon  V.  U.  P.  Ry  Co.  3  Dillon  C.  C.  R  320. 

This  general  doctrine  is  not  without  qualifications,  but 
it  is  unnecessary  for  us  to  consider  at  this  time  any  of 
these  qualifications,  save  the  one  which  it  is  claimed  our 
statute  imposes.  Neither  is  it  necessary  for  us  to  discuss 
the  various  reasons  existing  in  favor  of  the  general  rule 
or  doctrine.  These  reasons  will  be  found  clearly  and  con- 
cisely stated  in  Colorado  Central  Ry  Co.  v.  Ogden,  3  Col. 
499. 

The  statute  above  mentioned  is  section  1  of  an  act  con-t 
earning  damages  (General  Laws  of  Colorado,  p.  342), 
which  reads  as  follows: 

"Whenever  any  person  shall  die  from  an  injury  re- 
sulting from  or  occasioned  by  the  negligence,  unskilf ul- 
ness  or  criminal  intent  of  any  officer,  agent,  servant  or 
employee,  while  running,  conducting  or  managing  any 
locomotive,  car  or  train  of  cars,  ov  of  any  driver  of  any 
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coach  or  public  conveyance  whilst  in  chai^  of  the  same 
as  driver,  and  when  any  passenger  shall  die  from  any  in- 
jury resulting  from  or  occasioned  by  any  defect  or  in- 
sufficiency in  any  raihx>ad  or  any  part  thereof,  or  in  any 
locomotive  or  car,  or  in  any  stage-coach,  or  other  public 
conveyance,  the  corporation,  individual  or  individuals,  in 
whose  employ  any  such  oflScer,  agent,  servant,  employee, 
master,  pilot,  engineer  or  driver  shall  be  at  the  time  such 
injury  is  committed,  or  who  owns  any  such  railroad,  loco- 
motive, car,  stage-coach,  or  other  public  conveyance,  at 
the  time  any  such  injury  is  received,  and  resulting  from 
or  occasioned  by  defect  or  insufficiency  above  described, 
shall  forfeit  and  pay  for  every  person  and  passenger  so 
injured  the  sum  of  not  exceeding  $5,000,  and  not  less 
than  $3,0(0,  which  may  be  sued  for  and  recovered,'*  etc. 

The  court  below  tried  the  case  upon  the  theory  that  the 
common  law  rule  above  stated  is  partially  abrogated  by 
the  foregoing  statute,  and  that  the  words  "any  person" 
used  therein  include  servants  and  employees;  that  when 
the  employee  of  a  common  carrier  loses  his  life  through 
the  negligence  of  a  co-employee,  the  employer  or  master 
is  liable  to  the  persons  designated  by  statute,  regardless  of 
the  care  used  by  him  in  the  selection  of  his  employees  or 
servants. 

The  act  contains  four  other  sections,  but  there  is  noth- 
ing therein  giving  a  right  of  action  for  such  injuries  to 
the  employee  himself,  if  he  survive  the  same.  The  posi- 
tion of  appellee  and  the  district  court,  therefore,  is,  that 
the  legislature  intended  to  say  that  the  common  law  rule 
depriving  the  employee  injured,  himself,  of  any  remedy, 
unless  his  case  be  covered  by  one  of  the  exceptions,  shall 
i*emain  in  force;  but  that,  if  he  die  from  the  injury,  a 
right  of  action  in  favor  of  some  third  person  shall  spring 
into  existence;  that,  though  he  be  rendered  a  helpless 
cripple  and  invalid,  and  a  burden  and  expense  to  his 
friends,  through  the  negligence  of  a  co-employee,  still  he 
shall  have  no  right  of  action  against  his  employer,  while, 
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if  he  be  instantly  killed,  his  widow  or  heirs  may  recover 
$6,000  from  such  employer.  The  legislature  bad  the 
power  to  create  this  distinction^  but  their  intent  to  do  so 
should  appear  clearly  from  the  context  of  the  act  itself; 
for,  if  there  be  doubt  about  it^  and  the  statute  will  bear 
another  reasonable  interi»retation,  one  which  is  not  in 
conflict  with  the  common  law^  the  latter  should  be 
adopted. 

The  first  section  above  quoted  may  be  divided,  with  ref- 
erence to  the  individual  injured,  into  two  parts:  First, 
where  any  person  dies  from  an  injury  caused  by  the  neg- 
ligence,  unskilfulness  or  criminal  intent  of  an  officer^ 
servant  or  employee;  and  secondly^  where  the  death  of 
a  passenger  is  occasioned  by  a  defect  or  insufficiency  of  a 
railroad,  locomotive^,  car,  stage-coach  or  other  public  con- 
veyance. 

It  would  not  be  contended  that  the  word  passenger  in- 
cludes employees^  although  they  are  upon  the  defective 
car  or  conveyance,  and  receive  fatal  injuries  through  such 
defect.  Why  should  the  legislature  discriminate  between  . 
the  two  causes  of  death?  Why  should  they  say  that  a 
right  of  action  shsdl  be  given  to  the  widow  when  death 
results  from  the  negligence  of  a  fellow-servant,  but  deny 
the  same  when  it  is  due  to  defects  in  the  car  or  convey- 
ance upon  which  the  servant  is  comi)elled  to  ride?  Tbe 
employer  or  master  is  no  more  at  fault  in  one  case  than 
in  the  other.  His  responsibility  and  liability  are,  in  law^ 
no  greater  in  the  choosing  of  competent  and  careful  serv- 
ants than  they  are  in  the  selection  and  purchase  of  safe 
machinery  and  appliances. 

It  cannot  be  said  that  the  use  of  the  word  owns  in  con- 
nection with  the  latter  cause  of  injury  creates  a  liability 
in  some  third  party;  that  it  refers  to  the  owner  of  the 
defective  car,  although  he  have  nothing  whatever  to  do 
with  the  operating  of  the  road  or  management  of  the 
business.  See  Proctor  v.  Hannibal  d;  St,  Jo.  B^y  Co.  64 
Mo.  112. 


506        A.,  T.  &  S.  F.  R.  R.  Co.  v.  Farrow.    [April  T., 

We  do  not  think  the  legislature  intended  to  distinguish 
in  this  way  between  the  sources  of  injury  and  death; 
neither  do  we  think  that  they  intended  to  discriminate 
against  the  party  injured,  should  he  survive,  and  in  favor 
of  his  widow  or  heirs  in  case  of  death  from  the  injury. 
Had  it  been  their  intention  to  make  these  distinctions, 
and  to  abrogate  a  principle  of  the  common  law  so  univer- 
sally recognized,  they  would  have  voiced  that  intention  in 
language  so  plain  as  to  render  construction  unnecessary. 

A  careful  analysis  of  the  act  leads  us  to  the  conclusion 
that  it  was  adopted  for  the  purpose  of  preserving  or  per- 
petuating certain  causes  of  action  after  the  death  of  the 
party  entitled  thei*eto  in  the  first  instance.  That  instead 
of  creating  a  new  cause  of  action  it  simply  keeps  alive 
a  right  of  action  which  would  else  have  perished,  under  a 
famiUar  rule  of  the  common  law,  upon  the  decease  of  the 
person  injured. 

But  counsel  for  appellee  ask,  if  this  be  correct,  "Of 
what  value  or  necessity  is  section  2  of  the  act  ? " 

We  answer,  that  the  legislature  discriminates  between 
common  carriers  and  other  corporations  and  individuals. 
They  confine  section  1  to  the  former,  while  section  2 
includes  the  latter.  They  desired  to  impose  a  different 
Uabihty  upon  common  carriers  from  that  resting  upon 
all  other  pei*sons,  and  chose  this  way  of  doing  it. 

The  common  carrier,  if  liable  at  all,  under  section  1, 
must  forfeit  and  pay  not  less  than  $3,000  nor  more  than 
$5,000. 

All  other  persons,  natural  and  artificial,  who  are  guilty 
of  the  tortious  conduct  described  in  section  2,  are  liable 
to  an  action  in  damages  for  any  amount  from  one  cent  to 
$5,000.  In  the  former  case  no  "mitigating  circum- 
stances "  can  reduce  the  amount  of  the  judgment  below 
$3,000,  while  in  the  latter  the  judgment  may  be  reduced 
thereby  to  such  nominal  sum  as  will  carry  the  costs. 

Oiu*  statute  seems,  to  have  been  copied  from  the  Mis- 
souri act  on  the  subject  of  damages;  the  sections  are 
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numbered  diflferently,  and  vary  slightly  in  the  amount  to 
be  recovered,  but  otherwise  the  language  is  almost  ex- 
actly the  same  in  both  acts. 

In  SchiiUz  V.  The  Pacific  R%  36  Mo.  13,  the  com-t 
holds  that  the  words  **any  person  "  include  employees  or 
servants.  In  Connor  v.  ChicagOy  Bock  Island  &  Pacific 
Ry  Co.  59  Mo.  285,  the  court,  with  one  dissenting  voice, 
adhere  to  the  view  taken  in  the  Schultz  case;  but  in 
Proctor  V.  Hcmnibal  &  St.  Jo.  Ry  Co.  64  Mo.  112,  supra, 
the  court,  one  judge  dissenting,  overrule  the  two  former 
cases,  and  give  the  construction  we  have  adopted  above. 

The  last  of  said  opinions  was  rendered  at  the  October 
terra,  1876,  but  was  not  oflScially  published  in  the  state 
reports  until  the  middle  or  latter  part  of  1877.  Our  leg- 
islature  adopted  the  statute  under  consideration  on-  the 
7th  of  March,  1877.  Counsel  for  appellee  argue  that  the 
Proctor  opinion  could  not  have  been  known,  or,  at  least, 
the  presumption  is  that.it  was  not  known,  to  the  legis- 
lature of  Colorado  when  they  borrowed  said  act  from 
Missouri;  that  they  must  be  presumed  to  have  adopted, 
with  the  act,  the  construction  thereof  given  by  the 
supreme  court  of  Missouri  in  the  two  earlier  cases  above 
mentioned,  and,  therefore,  under  a  famiUar  rule  of  stat- 
utory construction,  we  are  bound  to  adhere  to  the  view 
taken  in  those  cases. 

But  in  the  first  place,  there  is  no  absolute  certainty 
that  the  construction  given  in  the  Proctor  case  was  un- 
known to  our  legislature  on  the  7th  of  March,  1877; 
and  secondly,  if  it  were  then  unknown  to  that  body,  we 
would  not  feel  under  obligation  to  follow  the  former 
opinions.  The  rule  that  oourts  are  bound  to  adopt  the 
prior  judicial  construction  given  a  borrowed  statute  in  the 
state  from  which  it  is  taken,  is  not  inflexible.  Where 
such  construction  is  clearly  erroneous,  harsh  and  oppres- 
sive, or  where  it  is  inconsistent  with  the  spirit  and  pohcy 
of  the  laws  of  the  state  borrowing  the  statute^  courts  may, 
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and  •  frequently  do,  decline  to  follow  it.  See  Freas  v. 
Englebrechty  3  Col.  385. 

It  can  hardly  be  seiiously  contended  that  the  role  should 
control  in  a  case  like  the  one  at  bar,  where  the  supreme 
court  has  repudiated  and  abandoned  its  own  construction. 
The  construction  announced  in  the  Schultz  case  prevailed 
in  Missouri  for  over  twelve  years;  it  became  a  part  of  the 
law,  and  was  relied  upon  as  fully  as  any  statutory  pro- 
vision; and  the  supreme  court  of  that  state  would  certainly 
not  have  revei*sed  itself  but  for  an  overwhelming  con- 
viction that  it  had  committed  a  serious  and  palpable 
error. 

The  states  of  Maine  and  Iowa  have  statutes  upon  the 
same  subject  as  the  one  under  consideration;  each  of  these 
statutes  contains  the  words  **  any  person "  in  a  connec- 
tion similar  to  that  in  which  we  have  found  and  con- 
sidered them;  and  the  courts  of  those  states  have  held 
that  such  statutes  do  not  include  servants  of  the  same 
master,  injured  by  the  negligence  of  fellow-servants  while 
acting  in  the  common  employment.  State  v.  Maine  JB^y 
Co.  60  Me.  493;  Carle  v.  Bangor  P.  C  Ry  Co.  43  Me. 
271;  Svllivanv.  Miss,  d:  Mo.  Ry  Co.  11  Iowa,  422. 

It  is  unnecessary  for  us  to  consider  the  assignments  of 

error  in  detail.    The  judgment  must  be  reversed  and  the 

cause  remanded. 

Beversed. 
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Stoddard,  Treasurer,  v.  Benton. 

1.  When  the  writ  of  mandamua  u  invoked  for  the  protection  of  a 
10a  i>9o  purely  private  right,  by  the  individual  aggrieved,  the  proceedings 

~fl"~5(»l  uiay  be  conducted  in  the  name  of  the  actual  parties  in  interest 

18*  8041    j^  rpjjg  ig^^  ig  ^^H  settled,  that,  after  notice  to  the  judgment  debtor  of 
VL  bona  fide  transfer  of  the  judgment,  the  rights  of  the  assignee 
will  be  protected  from  any  and  all  acts  of  the  parties. 
8.  In  pleading  the  assignment  of  a  judgment  it  is  not  neoessaiy  to  aver 
that  the  assignment  was  under  seaL 
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4  The  assignment  of  a  judgmenti  or  other  chose  hi  action,  does  not 
come  within  the  rule  governing  general  assignments  for  the  bene- 
fit of  creditors,  and  the  reservation  by  the  assignee  of  a  balance 
remaining  after  payment  of  a  creditor  does  not  render  the  toms- 
action  fraudulent. 

5^  The  object  of  notice  of  the  assignment  of  a  chose  in  action  is  to  in- 
form the  debtor  that  his  creditor  has  divested  himself  of  the  right 
to  collect  the  demand,  and  invested  his  assignee  with  the  right. 

0.  If  a  chose  in  action  has  been  assigned,  and  a  party  deals  with  the 
assignor  concerning  the  subject  matter  of  the  assignment,  know- 
ing that  his  right  of  disposition  has  been  divested,  no  presumption 
of  law  can  arise  to  aid  such  subsequent  purchaser.  If  the  fact 
exists  that  the  assignor  has  become  reinvested,  it  should  be  made 
to  appear  affirmatively.  The  presumptions  are  in  favor  of  the 
assignee. 

%  The  authority  to  issue  county  orders  and  warrants  and  to  pay  out 
county  money  is  a  statutory  one. 

8.  While  a  county  warrant  is  to  be  signed  by  the  chairman  of  the 
board  of  county  commissj^oners,  and  also  to  be  signed  and  attested 
by  the  clerk,  yet  the  power  to  issue  a  county  warrant  is  vested 
alone  in  the  board  of  commissioners  and  can  be  only  exercised  at 
a  meeting  of  the  board. 

ft.  A  warrant  drawn  and  signed  without  any  action  of  the  board  is  a  nul- 
lity in  the  hands  of  any  one  chargeable  with  notice  of  the  irregu- 
larity, and  in  an  action  against  the  county  treasurer  to  compel 
payment,  he  may  allege  in  his  defense  the  facts  which  show  the 
warrant  to  be  void. 
Ip.  Tlie  statute  (General  Laws  1877)  seems  to  contemplate  that  before 
a  county  treasurer  is  authorized  to  pay  a  judgment  against  the 
county,  in  either  of  the  ways  mentioned  in  section  485,  the  board  of 
county  commissioners  shaU  take  some  action  in  the  matter. 
II.  It  is  for  the  board  to  determine  how  far  the  county  will  defend 

against  a  claim  which  has  been  prosecuted  to  judgment. 
13.  If  no  appeal  is  perfected  or  superaedecu  allowed,  provision  must  be 
made  for  payment  of  the  judgment.    This  may  be  done  by  levy 
of  a  tax  or  a  warrant  upon  the  county  treasurer.    In  case  of  delay 
or  refusal  to  make  provision  for  payment,  mandamus  will  lie. 

Appeal  from  District  Court  of  Ouray  County, 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  Story  and  Messrs.  George^  Maxwell  and 
Phelps,  for  appellant. 

Messrs.  France  and  BoaERS,  for  appellee. 
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Beck,  C.  J.  This  was  an  application  by  the  appellee 
Benton  to  the  district  court;  of  Ouray  county  for  a  writ 
of  mandamus  to  compel  the  appellant,  as  county  treas- 
urer of  said  county,  to  pay  a  county  warrant  alleged  to 
have  been  issued  by  the  board  of  county  commissioners. 

The  warrant  was  drawn  payable  to  0.  P.  Goss,  or 
bearer,  in  payment  of  a  judgment  against  the  county, 
and  bears  date  January  14,  1880. 

The  petition  alleges  that  Benton  is  and  has  been  the 
legal  holder  thereof  ever  since  the  15th  day  of  June, 
1880.  That  Treasurer  Stoddard  had  paid  a  portion  of  the 
warrant,  but  that  on  the  28th  day  of  September,  1880, 
the  appellee  demanded  payment  of  the  balance  due 
thereon,  and  thjit  although  there  was  money  in  the  de- 
fendant's hands  applicable  to  its  payment,  unappropri- 
ated, he  refused  to  pay  any  portion  of  the  amount  due 
thereon. 

The  substance  of  the  answer  is  that  the  warrant  was 
not  issued  by  the  county  commissioners,  but  by  George 
A.  Scott,  its  chairman,  and  the  deputy  clerk  of  the 
board,  without  any  action  having  been  taken  by  the 
board  of  county  commissioners  in  the  matter.  It  alL^es 
that  Goss  recovered  a  judgment  against  the  board  of 
county  commissioners  on  the  9th  day  of  July,  1878,  for 
the  sum  of  $834.50  and  costs  of  suit,  which  judgment 
Goss,  on  the  11th  day  of  August,  1879,  assigned,  for  a 
valuable  consideration,  to  Adelbert  Parsell,  sheriff  of 
Ouray  county,  and  his  successor  in  office,  in  trust,  to  pay 
out  of  the  proceeds,  when  collected,  to  Ira  Y.  Munn,  his 
heirs  and  assigns,  the  sum  of  $350,  without  interest,  and 
to  pay  the  balance  of  the  judgment  and  all  the  interest 
to  said  Goss. 

Notice  is  alleged  to  have  been  given  the  board  of  county 
commissioners  and  to  Scott,  the  chairman,  of  the  assign- 
ment of  the  judgment  before  the  warrant  was  drawn. 
It  is  averred  that  the  sole  and  only  consideration 
for  the  warrant  was  the  said  judgment,  and  that  Benton 
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had  fall  knowledge  of  the  assignment  of  the  judgment, 
and  that  the  warrant  was  issued  without  lawful  authority, ' 
before  he  purchased  the  warrant. 

The  answer  further  alleges  that  on  the  10th  day  of 
July,  1880,  the  board  of  county  commissioners,  at  a  meet- 
ing held  on  that  day,  made  an  order,  and  caused  the  same 
to  be  served  on  the  appellant,  setting  out  the  irregularities 
of  the  warrant  issued  to  Goss,  and  the  previous  assign- 
ment of  the  judgment  to  Parsell,  and  directing  him  to 
pay  the  judgment  to  Parsell. 

On  motion  of  the  plaintiff  the  court  struck  out  from 
the  treasurer's  answer  all  the  new  or  affirmative  matter, 
and  refused  to  permit  him  to  prove  the  facts  therein 
alleged  on  the  trial. 

Judgment  was  rendered  for  the  plaintiff,  awarding  the 
peremptory  writ  of  mandamus  to  issue  against  the  de- 
fendant, as  county  treasurer  of  Ouray  county,  command- 
ing him  forthwith  to  pay  the  balance  unpaid  upon  the 
warrant. 

The  proceeding  was  instituted  in  the  name  of  the  ap- 
pellee, and  on  the  part  of  the  appellant  it  is  urged  that 
this  was  irregular,  and  that  the  action  cannot  be  main- 
tained in  this  form.  It  is  insisted  that  the  proceeding 
must  be  prosecuted  in  the  name  of  the  i)eople,  upon  the 
relation  of  the  party  aggrieved. 

We  are  of  opinion  that  this  point  is  not  well  taken. 
The  provisions  of  our  Civil  Code  upon  the  subject  of  man- 
damus are  almost  identical  with  those  of  CaUfomia.  It 
is  there  held  that  a  private  person  has  not  the  right  or 
power,  at  his  election,  to  use  the  name  of  the  people  for 
the  purpose  of  obtaining  redress  for  private  Wrongs. 
When  a  private  individual  is  the  real  party  in  interest, 
the  code  provisions  are  held  to  govern,  that  the  writ 
"shall  be  issued  upon  affidavit  on  the  application  of  the 
party  beneficially  interested;"  and  that  ''every  action 
shall  be  prosecuted  in  the  name  of  the  real  party  in  inter- 
est," etc. 
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Another  reason  assigned  for  the  ruling  is,  that  the  at- 
torney general  is  required  by  statute  to  attend  each  term 
of  the  supreme  court,  and  prosecute,  or  defend,  as  the 
case  may  be,  all  causes  to  which  the  state  may  be  a  party. 
People  V.  PdcJieco^  27  Cal.  213.  It  seems,  however,  that 
if  the  attorney  general  assents  to  the  use  of  the  name  of 
the  people,  the  proceeding  will  not  be  dismissed  when  in- 
stituted in  that  form,  for  the  reason  that  it  seeks  redress 
for  private  wrongs.  People  v.  San  Francisco^  36  CaL 
595.  Mandamus  being  a  civil  remedy,  given  for  the  pro- 
tection of  civil  rights,  public  and  private,  the  position 
appears  to  be  a  sound  one,  that  when  the  writ  is  invoked 
for  the  protection  of  a  purely  private  right,  by  the  indi- 
vidual aggrieved,  the  proceedings  may  be  conducted  in 
the  name  of  the  actual  parties  in  interest. 

The  other  errors  assigned  present  two  principal  ques- 
tions for  consideration  and  decision:  Firsts  whether  there 
was  a  valid  assignment  of  the  judgment  by  Gross  to  Par- 
selL  Secondly^  the  regtdarity  of  the  issuance  by  the 
chairman  and  clerk  of  the  board  of  county  commission- 
ers to  Goss,  of  the  county  warrant,  in  payment  of  the 
judgment. 

If  the  facts  pertaining  to  the  assignment  of  the  judg- 
ment, and  to  notice,  set  out  in  the  answer  were  sufficient 
to  show  a  valid  assignment,  and  due  notice  thereof,  the 
court  erred  in  striking  out  those  portions  of  the  answer. 

The  law  is  well  settled,  that,  after  notice  to  the  judg- 
ment debtor  of  a  bona  fide  transfer  of  the  judgment,  the 
rights  of  the  assignee  will  be  protected  from  any  and  all 
acts  of  the  parties.  McJilton  v.  Love^  13  HI.  486;  Hughes 
V.  Trahem^  Adm'x,  6i  111.  48;  Fore  v.  Manlove^  Sheriffs 
18  Cal.  437;  Freeman  on  Judgments,  sec.  421. 

So  far  as  the  alleged  notice  is  concerned,  the  allegations 
were  clearly  sufficient.  The  answer  averred  notice  to 
the  treasurer  and  to  the  county  commissioners,  long  be- 
fore the  warrant  was  issued  to  Goss,  that  the  judgment 
had  been  assigned.    It  also  averred  notice  to  Benton,  the 
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plaintiff  below,  of  the  assignment  of  the  judgment,  and 
of  the  invalidity  of  the  warrant,  before  he  purchased  the 
warrant  from  Goss.  The  answer  averred  that  the  judg- 
ment was  assigned  for  a  valuable  consideration,  and  this 
averment  was  sustained  by  the  written  assignment  ad- 
mitted in  evidence.  The  admission  of  an  indebtedness 
by  Goss  to  Munn,  coupled  with  the  written  direction  to 
the  assignee  to  pay  the  same  out  of  the  judgment,  was  a 
sufficient  consideration,  prima  facie^  to  sustain  the  as- 
signment. 

It  was  not  necessary  to  aver,  as  counsel  contend,  that 
the  assignment  was  under  seal.  Mitchell  v.  Ilackett  et 
al.  25  Gal.  538;  Ford  v.  Stuart,  19  Johns.  342. 

The  fact  that  the  assignee  was  required  to  collect  the 
judgment,  and,  after  satisfying  the  claim  of  Munn,  to  pay 
over  the  balance  of  the  judgment,  and  all  interest  which 
had  accrued,  to  the  assignor,  would  not  of  itself  invali- 
date the  assignment.  Where  a  general  assignment  is 
made,  for  the  benefit  of  creditors,  of  all  the  property  and 
effects  of  the  debtor,  the  authorities  agree  that  a  reserva- 
tion of  any  portion  of  the  fund  arising  therefrom,  to  the 
exclusion  of  creditors,  renders  the  assignment  void.  But 
the  assignment  of  a  judgment,  or  other  chose  in  action, 
does  not  come  within  the  rule  governing  general  assign- 
ments for  the  benefit  of  creditors,  and  the  reservation, 
by  the  assignor,  of  a  balance  remaining  after  payment  of 
a  creditor  does  not  render  the  transaction  fraudulent. 
Beach  et  al.  v.  Bestor  et  ai.  47  111.  521. 

In  respect  to  the  point  urged,  that  the  judgment  was 
assigned  as  security,  and  that  we  must  presume  that  the 
assignee  would  not  assume  to  deal  with  the  matter  unless 
the  security  had  been  discharged,  we  do  not  think  the 
position  a  sound  one.  The  object  of  notice  of  the  assign- 
ment of  a  chose  in  action  is  to  inform  the  debtor  that  his 
creditor  has  divested  himself  of  the  right  to  collect  the 
demand  and  invested  his  assignee  with  that  right.    Wade 

on  the  Law  of  Notice,  sees.  435,  436. 
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When,  therefore,  a  chose  in  action  has  been  assigned, 
and  a  party  deals  with  the  assignor  concerning  the  sub- 
ject matter  of  the  assignment,  knowing  that  his  right  of 
disposition  has  been  divested,  no  presumption  of  law  can 
arise  to  aid  such  subsequent  purchaser.  If  the  fact  exists 
that  the  assignor  has  become  reinvested  of  the  thing  as- 
signed, the  fact  should  be  made  to  appear  affirmatively. 
The  presumptions  are  in  favor  of  the  assignee. 

A  vaUd  assignment  of  the  judgment  being  shown,  with 
notice  to  the  county  commissioners  and  to  the  plaintiff, 
Benton,  Gross  would  have  no  further  control  of  the  judg- 
ment, the  county  commissioners  no  authority  to  issue  to 
Goss  a  warrant  in  payment  of  it,  and  Benton  would  take 
nothing  by  the  assignment  of  such  a  warrant. 

We  will  now  consider  the  errors  assigned  which  ques- 
tion the  regularity  of  the  warrant. 

The  answer  of  the  county  treasurer  avers,  as  we  have 
before  stated,  that  George  A.  Scott,  who  was  then  the 
chairman  of  the  board  of  county  commissioners  of  Ouray 
county,  assuming  to  act  as  such  chairman,  with  notice  of 
the  assignment  of  the  judgment,  and  without  any  action 
whatever  having  been  taken  by  the  board  of  commission- 
ers upon  the  claim  of  Goss,  drew  and  signed  the  warrant, 
and  that  it  was  attested  by  W.  E.  Block,  who  claims  to 
act  as  deputy  county  clerk  of  said  county. 

Another  paragraph  of  the  answer  avers  that  the  sole 
pretext  and  consideration  for  drawing  the  warrant  was 
the  judgment  previously  recovered  by  (Joss  against  the 
county. 

The  authority  to  issue  county  orders  and  warrants  is  a 
statutory  one.  The  authority  to  pay  out  county  money 
is  also  derived  and  regulated  by  statute.  The  following 
statutory  provisions  relate  to  these  subjects: 

"  The  powers  of  a  county  as  a  body  politic  and  corpo- 
rate shall  be  exercised  by  the  board  of  county  commis- 
sioners thereof."    General  Laws  1877,  sec.  430. 

**  The  board  of  county  commissioners  of  each  county 
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shall  have  power,  at  any  meeting,  *  *  *  to  examine 
and  settle  all  accounts  of  the  receipts  and  expenses  of  the 
county,  and  to  examine  and  settle  and  allow  all  accounts 
chargeable  against  the  county,  and  when  so  settled  they 
may  issue  county  orders  therefor  as  provided  by  law." 
Id.  sec.  446. 

"  The  chairman  of  said  board  *  *  *  shall  sign  all 
county  orders."    Id.  sec.  461. 

"County  orders  shall  be  signed  by  the  chairman  and  at- 
tested by  the  clerk,  and  shall  specify  the  nature  of  the 
claim  or  service  for  which  they  were  issued."    Id.  sec.  463. 

*'  The  county  clerk  shall  be,  in  and  for  his  county,  clerk 
of  the  board  of  commissioners."    Id.  sec.  479. 

"It  shall  be  the  duty  of  the  clerk  of  the  board  of  com- 
missioners to  *  *  *  sign  all  orders  issued  by  the 
board  for  the  payment  of  money."    Id.  sec.  469. 

The  following  section  provides  for  the  payment  of  judg- 
ments recovered  against  a  county : 

"  When  a  judgment  shall  be  rendered  against  the  board 
of  county  commissioner  of  any  county,  or  against  any 
county  officer  in  an  action  prosecuted  by  or  against  him  in 
his  name  of  office,  when  the  same  shall  be  paid  by  the 
county,  no  execution  shall  issue  upon  said  judgment,  but 
the  same  shall  be  levied  and  paid  by  the  tax  as  other 
county  charges,  and  when  so  collected  shall  be  paid  by 
the  county  treasurer  to  the  person  to  whom  the  same 
shall  be  adjudged,  upon  the  delivery  of  a  proper  voucher 
therefor;  provided^  that  nothing  in  this  section  shall 
prohibit  the  county  commissioners  from  paying  such 
judgment  by  a  warrant  upon  the  county  treasury."  Id. 
sec.  435. 

The  duties  of  the  county  treasurer  in  regard  to  paying 
out  county  money  are  thus  defmed: 

"  *  *  *  All  moneys  received  by  him  for  the  use  of 
the  county  shall  be  paid  out  by  him  only  on  the  orders  of 
the  board  of  commissioners,  according  to  law,  except 
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where  special  provision  for  the  payment  thereof  is  or 
shall  be  otherwise  made  by  law."    Id.  sec.  531. 

It  is  clear  from  the  foregoing  statutory  provisions  that 
while  a  county  order  or  warrant  is  to  be  signed  by  the 
chaii-man  of  the  board  of  county  commissioners,  and 
also  to  be  signed  or  attested  by  its  clerk,  yet  that  the 
power  to  issue  a  county  order  or  warrant  for  any  purpose 
is  vested  alone  in  the  board  of  commissioners,  and  that 
it  can  only  be  exercised  at  a  meeting  of  the  board. 

If,  therefore,  an  order  or  warrant  be  drawn  and  signed 
without  any  action  by  the  board  of  county  commission- 
ers, as  is  alleged  to  be  the  fact  in  the  case  under  consid- 
eration, it  is  a  nuUity  in  the  hands  of  any  party  chargeable 
with  notice  of  the  irregularity. 

It  is  said  in  argument  that  the  new  matter  stricken  out 
of  the  answer  of  the  county  treasurer  was  matter  in 
which  he  was  not  connected  or  concerned,  but  concerning 
persons  not  connected  with  the  suit,  and  that  he  could 
not  bring  to  his  defense  matters  in  which  he  was  in  no 
way  interested  or  concerned. 

It  is  a  remarkable  proposition  that  a  county  treasurer, 
bound  by  his  oath  of  office  and  by  his  bond  to  obey  the 
law  in  the  discharge  of  his  official  duties,  one  of  which  is 
to  pay  out  the  county  money  only  on  the  orders  of  the 
board  of  county  commissioners,  made  according  to  law, 
except  where  special  provision  has  otherwise  been  made 
by  law  for  its  payment,  is  compelled  to  pay  a  warrant 
which  he  knows  to  have  been  made  in  plain  violation  of 
the  statute;  and  that  in  case  of  his  refusal,  and  of  a  suit 
brought  against  him  in  his  official  capacity  to  compel 
him  to  pay  the  same,  he  has  not  sufficient  interest  or 
concern  in  the  subject  matter  to  allege  in  his  defense 
the  facts  which  show  the  warrant  to  be  void.  The  prop- 
osition is  untenable. 

The  warrant  in  question  purports,  on  its  face,  to  be  is- 
sued to  Goss  in  payment  of  a  judgment.    The  statute 


1883.  J  Brown  et  al.  v.  Nachtrieb.  517 

seems  to  contemplate  that  before  a  county  treasurer  is 
authorized  to  pay  a  judgment  against  the  county  in  either 
of  the  ways  mentioned  in  section  435,  that  the  board  of 
county  commissioners  shall  take  some  action  in  the 
matter. 

It  is  for  the  board  to  determine  how  far  the  county  will 
defend  against  the  claim  which  has  been  prosecuted  to 
judgment  against  it.  Bank  of  California  v.  Shafer^  55 
Cal.  322.  If  no  appeal  is  perfected,  or  supersedeas  allowed, 
provision  must  be  made  for  the  payment  of  the  judgment. 
This  may  be  done  either  by  the  levy  of  a  tax,  or  by  a 
warrant  upon  the  county  treasury.  In  case  the  commis- 
sioners delay,  or  refuse  to  make  provision  for  paynient,  a 
writ  of  mandamus  will  lie  to  compel  them  to  act.  Alden 
V.  County  of  Alameda,  43  Cal.  270. 

AcC/Ording  to  the  answer,  as  filed,  no  warrant  was  ever 
issued  by  the  board  of  county  commissioners  upon  the 
county  treasury  in  payment  of  this  judgment,  but  on  the 
contrary,  the  board,  on  the  10th  day  of  July,  1880,  at  a 
meeting  held  on  that  day,  took  such  action  in  ^respect  to 
the  matter  as  amounted  to  an  order  to  the  treasurer  not 
to  pay  the  warrant  previously  drawn  by  its  chairman  and 
clerk. 

The  defense  was  a  proper  one  and  should  have  been 
allowed. 

The  judgment  is  revereed  and  the  cause  remanded. 

Reversed. 


Brown  et  al.  v.  Nachtrieb. 

1.  The  granting  leave  to  file  an  amended  complaint  and  the  refumng  of 

a  continuance  are  matters  involying  the  exercise  of  sound  judicial 
discretion,  and  may  not  be  assigned  for  error  in  this  court. 

2,  When  a  trial  appears  to  have  been  conducted  in  accordance  with 

well  established  legal  principles,  the  judgment  of  the  court  will  not 
be  diHturbed. 
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Appeal  from  District  Court  of  Chaffee  County. 

The  record  shows  that  on  June  6,  1881,  plaintiff,  by 
leave  of  the  court,  filed  his  amended  complaint,  in  which 
he  alleges  "that  March  5,  1880,  defendants  were  partners 
doing  business  in  Chaffee  county;  that  on  said  day  plaint- 
iff entered  into  a  contract  with  the  defendants,  by  which 
he  agreed  to  deliver  them,  in  said  county,  all  the  saw^ed 
lumber  required  by  them  in  the  construction  of  the  ex- 
tension of  the  Denver,  South  Park  &  Pacific  Railroad, 
from  Buena  Vista  to  the  east  portal  of  the  tunnel  above 
St.  Elmo,  in  said  county,  at  such  time  and  places  as  the 
defendants  might  direct;  that  defendants  agreed  to  pay 
him  $20  per  thousand  feet,  board  measure,  in  monthly 
payments  in  cash,  on  or  before  the  20th  of  each  cal- 
endar month,  upon  estimates  of  engineer  in  charge  of  the 
work;  said  payment  to  include  all  materials  furnished 
during  previous  month ;  that  in  accordance  with  said  con- 
tract, he  did  at  such  times  and  places  during  the  year 
1880  as  the  defendants  directed,  deliver  to  them  ninety- 
nine  thousand  nine  hundred  feet  of  such  lumber,  and  of 
the  measurement  and  dimensions  and  quality  as  they  de- 
sired and  directed;  that  defendants  received  said  amount 
of  lumber,  and  by  said  contract  agreed  to  pay  plaintiff, 
and  he  was  entitled  to  receive,  the  sum  of  $20  per  thou- 
sand for  the  same;  that  defendants  have  refused  to  pay 
for  any  portion  of  said  lumber,  and  they  are  indebted  to 
the  plaintiff  in  the  sum  of  $1,998  for  the  said  lumber  so 
delivered." 

The  original  contract  was  filed  in  support  of  said  com- 
plaint; prayer  for  judgment  for  $1,998  and  costs. 

The  contract  bears  date  March  5, 1880,  and  was  made 
at  Chalk  creek,  Colorado.  The  plaintiff  is  the  party  of 
the  first  part,  and  F.  0.  Brown  &  Co.,  of  Denver,  parties 
of  the  second  part.  The  plaintiff  agreed  to  "  furnish  all 
the  sawed  lumber  required  by  said  F.  O.  Brown  &  Co. 
in  the  construction  of  the  extension  of  the  Denver,  South 
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Park  &  Pacific  Railroad,  from  Buena  Vista  to  the  east 
portal  of  the  tunnel,  and  to  deliver  said  lumber  at  the 
proper  opening  on  the  right  of  way,  where  it  is  required 
to  be  used,  as  far  as  the  mouth  of  Chalk  creek,  and  what 
is  requii*ed  from  there,  west,  to  be  delivered  at  some  con- 
venient point  on  the  cars;  said  material  to  be  delivered 
promptly  at  the  time  required  by  said  F.  0,  Brown  & 
Co.,  and  to  be  of  red  spruce  or  yellow  pine,  to  be  well 
sawed,  and  subject  to  the  inspection  of  the  engineer  of 
said  railroad  company.  In  consideration  of  the  perform- 
ance of  the  above  by  the  said  plaintiff,  the  parties  of  the 
second  part  agreed  to  pay  him  $20  per  thousand  feet, 
board  measui*e.  Payments  to  be  made  monthly  in  cash 
upon  the  estimates  of  the  engineer,  on  or  before  the  20th 
of  each  calendar  month,  and  to  include  all  material  de- 
livered during  the  previous  month.  Signed  and  sealed 
by  the  plaintiff  and  by  F.  0.  Brown  &  Co.,  by  J.  M. 
Brown,  Jr.,  June  6,  1880." 

The  defendants  filed  their  answer  to  said  amended 
complaint,  in  which  they  "admit  they  entered  into  the 
written  contract  with  plaintiff,  and  which  contract  is  at- 
tached to  plaintiff's  complaint,  but  they  deny  that  plaint- 
iff, in  accordance  with  and  in  pursuance  of  said  contract, 
delivered  said  lumber  during  the  year  1880,  as  he  was  in 
duty  bound  to  do  and  as  was  by  said  contract  specified; 
deny  that  plaintiff  delivered  to  them  ninety- nine  thousand 
nine  hundred  feet  of  lumber  as  alleged  in  his  complaint; 
deny  that  they  received  said  ninety-nine  thousand  nine 
hundred  feet  of  lumber  as  alleged  by  plaintiff;  deny  that 
they  owe  the  plaintiff  $1,998,  or  any  other  sum  of  money. 
Prayer  for  judgment  and  costs. " 

The  bill  of  exceptions  discloses  that  the  defendants,  on 
June  Y,  1881,  moved  for  a  continuance,  supported  by  the 
affidavit  of  A.  W.  Sindlinger,  one  of  defendants'  coun- 
sel; affiant  alleged  "  that  there  is  another  action  pending 
between  the  same  parties,  based  upon  the  same  contract 
that  this  action  is  based  upon;  that  the  other  action  was 
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commenced  in  the  district  couri;  of  Arapahoe  county, 
about  three  months  prior  to  the  commencement  of  this 
action;  that  the  issues  in  the  other  action  are  and  were 
made  up  before  this  action  was  brought;  that  the  title  of 
the  other  action  is  F.  0.  Brown  &  Co.  against  Chas. 
Nachtrieb;  that  the  said  Nachtrieb  made  appUcation  in 
the  other  suit  for  a  change  of  venue  from  Arapahoe 
county  to  Chaffee  county,  which  was  granted ;  and  that 
it  was  granted  more  than  thirty  days  ago,  and  that  affi- 
ant is  informed  that  the  papers  in  said  cause  have  or 
shortly  will  be  mailed  to  this  court." 

The  motion  for  a  continuance  was  overruled  by  the 
court  and  defendants  excepted. 

By  consent  of  counsel  the  deposition  of  James  S.  Foster 
was  read  at  the  trial  on  behalf  of  plaintiff.  '  *  Says  he  is 
thirty-six  years  old,  a  sawyer  and  engineer  at  Nathrop, 
Chaffee  county,  Colorado;  says  he  knows  the  plaintiff 
and  defendant  Brown;  says  in  1880  he  was  running  one 
of  plaintiff's  saw  mills,  which  was  on  Maxwell's  creek  in 
Chaffee  county;  under  said  contract,  he  sawed  between 
March  15,  1880,  and  June  15,  1880,  about  two  hundred 
thousand  feet;  a  portion  of  said  lumber  was  deUvered  to 
the  Denver  &  South  Park  Railroad  Co. ;  it  was  mostly 
bridge  timber,  sawed  by  order  of  Mr.  Nachtrieb;  some- 
times it  was  ordered  by  the  railroad  men,  as  I  under- 
stood it.  About  fifty-seven  thousand  nine  hundred 
feet  was  measured  by  me,  and  ten  thousand  and  eleven 
feet  measured  by  Sandford  Jacks,  and  dehvered  on 
the  line  of  said  railroad  between  Buena  Vista  and  Hor- 
tense.  The  last  of  it  was  delivered  June  5,  1880;  can- 
not state  the  name  of  any  railroad  man  who  ordered 
lumber.  F.  0.  Brown  gave  me  an  order  for  lumber; 
cannot  say  how  often;  recollect  distinctly  that  he  gave 
me  a  good  going  over  for  not  having  timber  ready 
that  he  had  pi'eviously  ordered."  Two  bills  of  lumber, 
marked  exhibits  A  and  B,  are  shown  to  witness,  and  he 
says  to  the  best  of  his  knowledge  "they  correctly  indicate 
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the  lumber  that  was  sawed  at  the  mill  under  his  charge, 
and  delivered  on  the  line  of  the  railroad  between  Buena 
Vista  and  Hortense." 

Cross-examined:  *'The  orders  from  F.  0.  Brown  to 
witness  were  written;  witness  and  Levy  made  out  ex- 
hibits A  and  B;  witness  called  off  the  account  to  Levy; 
the  books  were  kept  by  witness,  William  and  Sandford 
Jacks;  witness  did  not  deliver  this  lumber  to  the  railroad 
company  personally,  and  his  reason  for  saying  that  it 
was  received  by  them  is  because  it  was  shipped  to  them, 
and  he  never  heard  any  difficulty  from  them;  and  he 
settled  with  plaintiff  on  the  basis  of  the  figures  in  exhibits 
A  and  B." 

Re-examined:  "  I  mean,  when  I  said  it  was  shipped 
to  the  railroad  company,  that  it  was  drawn  by  teams  to 
the  line  of  the  railroad;  the  book  I  referred  to  was  simply 
our  saw  mill  accounts/' 

E.  Darling,  sworn  for  plaintiff:  "Am  a  sawyer  and 
seller  of  lumber  on  Brown's  creek,  in  Chaffee  county; 
delivered  lumber  to  plaintiff,  under  his  orders,  when  I 
was  sawing  on  North  Cottonwood,  in  1879  and  1880;  until 
April  I  deUvered  to  the  Denver  &  South  Park  Railroad, 
or  F.  0.  Brown  &  Co.,  at  the  bridge,  a  certain  amount 
of  lumber,  of  which  I  have  a  statement  made  out  for 
March  and  April,  1880,  and  plaintiff  has  it."  A  paper 
handed  witness,  says  "it  contains  the  lumber  delivered 
from  Dry  creek,  and  not  from  Cottonwood."  Another 
paper  handed  witness,  says  he  "delivered  on  the  line  of  the 
South  Park  Railway,  by  plaintiff's  order,  twelve  thousand 
four  hundred  and  thirty-nine  feet  from  the  Cottonwood 
mill,  and  eighteen  thousand  five  hundred  and  ninety-five 
feet  from  Dry  creek.  It  was  the  same  mill,  but  changed 
locations,  and  I  was  working  for  plaintiff.  It  was  all 
plaintiff's  lumber,  and  I  delivered  it  to  teamsters,  who 
hauled  it  to  the  South  Park  Railroad. " 

Cross-examined:  "Witness  did  not  write  the  statement 
giving  the  twelve  thousand  four  hundred  and  thirty-nine 
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feet,  but  dictated  it;  got  the  amounts  from  the  books  in 
his  possession;  he  kept  an  account  of  said  lumber;  gave 
the  lumber  to  teamsters;  does  not  know  personally  that 
it  was  delivei-ed  to  F.  O.  Brown  &  Co. ;  it  was  hauled  to 
the  railroad;  it  was  railroad  lumber." 

Plaintiff  testified:  *'F.  0.  Brown  came  and  asked  me 
if  I  would  contract  for  a  certain  amount  of  lumber;  told 
him  I  would.  We  agreed  upon  the  price  of  $20  per  thou- 
sand feet,  to  be  delivered  aloiig  the  line  from  Buena  Vista 
to  Hortense,  or  the  tunnel,  if  required.  We  drew  up  a 
contract,  which  was  signed  by  both  parties;  commenced 
delivering  on  that  contiuct  from  Cottonwood;  Darling 
was  sawyer;  also  from  another  mill  at  Dry  creek  or  Max- 
well creek.  It  was  deUvered  from  both  mills  at  one  time 
between  Buena  Vista  and  Hortense.  Mr.  Brown  agreed 
that  I  should  have  my  pay  every  month  I  sawed.  After 
the  month  I  asked  for  my  pay.  Brown  said  he  had  no 
estimates;  it  run  on;  he  said  the  last  estimate  he  haJrun 
behind,  and  that  he  had  the  bridge  and  everything  to  con- 
tend with ;  had  the  masons  to  pay,  which  used  his  money 
up;  asked  me  if  I  could  not  wait  for  it  until  next  month; 
told  him  I  guess  I  could  if  it  was  sure  to  come  then;  did 
not  get  any  pay  next  month;  it  ran  along  until  June, 
when  Brown  wrote  me  a  letter;  he  always  avoided  me, 
and  I  could  not  see  him  after  that  when  he  came  up  from 
Denver;  he  posted  the  railroad  people,  and  would  go  by 
me  and  never  get  out.  I  rode  several  times  with  him  to 
Buena  Vista;  he  never  paid  me  any  money,  but  promised 
to  send  it  several  times  from  Denver.  Q.  You  have  sued 
F.  0.  Brown  &  Co.  under  this  contract  for  ninety-nine 
thousand  nine  hundred  feet  of  lumber;  did  you  de- 
liver that  amount  of  lumber  to  them?  A.  Yes,  sir,  I 
sued  them  in  the  county  court  before.  Q.  Did  you  deliver 
that  amount,  that  number  of  feet  of  lumber,  to  F.  0. 
Brown  &  Co.  ?  A.  I  delivered  that  many  feet.  Q.  State 
whether  or  not,  Mr.  Nachtrieb,  you  delivered  this  lumber 
under  this  contract.     A.  I  did,  under  this  written  con- 
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tract.  Q.  State  whether  or  not  they  ever  paid  you  for 
that  lumber.  A.  They  have  never  paid  me  one  nickel  upon 
it  that  I  ever  received.  Q.  Did  they  receive  this  lumber 
from  you?  A.  They  did;  yes,  sir,  from  my  men.  Q. 
State  whether  or  not  you  ever  made  any  demand  for  this 
money.    A.  I  did,  frequently." 

Cross-examined:  "Q.  Did  you  ever  sue  the  railroad 
company  for  this  claim  ?  A.  No,  sir.  Q.  Did  you  ever 
put  a  lien  upon  the  railroad  company  for  this  same  prop- 
erty ?  A.  Yes,  sir;  not  on  the  railroad  company,  on  P. 
O.  Bit)wn  &  Co.  Q.  Now  didn't  you  file  a  lien  against 
the  railroad  company  for  this  identical  property  ?  A. 
Yes,  sir,  for  the  piles;  these  very  identical  piles." 

Plaintiff's  counsel  then  offered  in  evidence  the  contract 
between  plaintiff  and  defendants,  which  Was  objected  to 
by  defendants'  counsel  on  the  gi*ound  that  it  had  not  been 
proven  to  be  properly  executed.  Plaintiff  recalled  and 
shown  a  paper;  says  that  it  is  the  contract  he  has  spoken 
about  to  the  jury,  with  his  name  to  it,  and  also  that  Mr. 
Brown  signed  it  in  his  presence. 

Plaintiff's  counsel  again  offered  said  paper  in  evidence, 
which  was  objected  to  by  defendants'  counsel  because  it 
was  a  part  of  the  complaint  in  the  suit  and  could  not  be 
detached;  which  objection  was  overruled  by  the  court, 
and  the  contract  admitted  in  evidence. 

The  foregoing  was  all  the  evidence  introduced  by  plaint- 
iff. The  defendants  then  moved  for  a  non-suit  for  the 
following  reasons:  "  That  the  plaintiff  sues  upon  a  written 
contract  in  which  he  agrees  to  furnish  a  certain  amount 
and  a  certain  kind  of  lumber,  at  certain  places,  to  the  de- 
fendants; that  they  have  not  proven  that  they  have  fur- 
nished that  amount  of  lumber;  that  they  have  not  proven 
that  they  furnished  F.  0.  Brown  &  Co.  any  lumber,  but 
that  they  furnished  it  to  the  railroad  company.  The  dep- 
osition as  well  as  the  evidence  of  Darling  was,  that  the 
lumber  was  delivered  to  the  railroad  company,  and  Nach- 
trieb himself  testified  that  he  placed  a  lien  upon  the  rail- 
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road  for  the  identical  lumber,  and  sues  F.  0.  Brown  & 
Co.  for  the  value  of  the  lumber.  Nachtrieb  stipulates  to 
deliver  a  certain  kind  of  lumber,  and  states  he  will  deliver 
all  the  lumber  these  parties  want,  but  has  failed  to  de- 
liver all  the  lumber  demanded  by  the  parties  under  the 
contract;  then  the  contract  must  be  void;  they  have  not 
made  out  a  case  under  the  contract,  and  have  not  pix)ven 
that  the  railroad  company  accepted  the  timber."  The 
motion  was  overruled  by  the  court,  and  defendants  ex- 
cepted. 

The  court  gave  the  following  instructions  to  the  jury: 
**  The  jury  are  instructed  that  if  they  find  from  the  evi- 
dence that  plaintiflf  and  defendant  made  a  contract;  that, 
in  pursuance  of  such  contract,  plaintiff  furnished  defend- 
ant with  certain  quantity  of  lumber,  for  which  the  defend- 
ants have  not  paid  him,  that  plaintiff  was,  at  the  beginning 
of  this  suit,  entitled  to  such  compensation  under  and  by 
virtue  of  the  terms  of  the  said  contract,  they  will  find  for 
him,  and  assess  his  damages  at  the  amount  so  found  to  be 
due."  To  the  giving  of  the  foregoing  instruction  the  de- 
fendants excepted.  Defendants  then  asked  the  court  to 
give  the  following  instruction  to  the  jury:  **  The  court 
instructs  the  jury  that  where  a  party  seeks  to  recover 
upon  a  contract  in  writing,  and  upon  which  his  action  is 
based,  such  party  must  establish  by  a  preponderance  of 
evidence  that  he  has  complied  with  all  the  terms  on  his 
part,  as  set  out  in  such  contract,  and  if  the  jury  believe, 
from  the  evidence  in  this  case,  that  the  plaintiff  relies  upon 
a  contract,  but  has  failed  to  prove  each  and  every  part  as 
therein  set  out,  then  the  jury  should  find  for  the  defend- 
ants." Which  instruction  the  court  refused,  and  the 
defendants  excepted. 

The  jury  returned  the  following  verdict:  *' We,  the  jury, 
find  for  plaintiff  in  the  case  Nachtrieb  v.  F.  O.  Brown  & 
Co.  in  the  sum  of  $1,998.     P.  P.  Harp,  foreman." 

Defendants,  by  their  counsel,  then  moved  the  court  to 
set  aside  the  said  verdict  of  the  jury,  and  grant  them  a 
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new  trial,  for  the  reason  that  the  evidence  and  law  did  not 
justify  the  verdict.  The  court  overniled  said  motion, 
entered  judgment,  and  defendants  excepted,  and  prose- 
cute this  appeal. 

The  following  errors  were  assigned  in  this  court: 

"  Iv  The  court  erred  in  permitting  Charles  Nachtrieb  to 
file  his  amended  complaint  on  the  6th  day  of  June,  1881, 
when  he  was  ordered  by  the  court  to  file  it  within  five 
days  from  May  16,  1881. 

"2.  The  court  erred  in  not  granting  a  continuance  to 
P.  0.  Brown  &  Co.  on  the  7th  day  of  June,  1881,  upon 
the  affidavit  of  A.  W.  Sindlinger,  one  of  their  attorneys. 

^'  3.  The  court  en-ed  in  not  granting  the  motion  for  a 
non-suit. 

^'  4.  The  coiurt  erred  in  not  granting  a  new  trial. 

"5.  The  verdict  of  the  jury  was  contrary  to  law. 

**6.  The  verdict  of  the  jury  was  contrary  to  the  evi- 
dence. 

"  7.  The  judgment  of  the  court  was  contrary  to  law. 

"  8.  The  judgment  of  the  court  was  contraiy  to  the 
evidence. 

*'  9.  The  court  erred  in  giving  the  following  instruction 
to  the  jury:  *  The  juiy  are  instructed  that,  if  they  find 
from  the  evidence  that  plaintiff  and  defendant  made  a 
contract;  that,  in  pursuance  of  such  contract,  plainti£f 
furnished  defendant  with  certain  quantity  of  lumber,  for 
which  the  defendants  have  not  paid  him,  that  plaintiff 
was,  at  the  beginning  of  this  suit,  entitled  to  such  com- 
pensation, under  and  by  virtue  of  the  terms  of  the  said 
contract,  they  will  find  for  him,  and  assess  his  damages 
at  the  amount  so  found  to  be  due. ' 

"  10.  The  court  erred  in  refusing  to  give  the  following 
instruction  to  the  jury:  *  The  court  instructs  the  jury  that, 
where  a  party  seeks  to  recover  upon  a  contract  in  writ- 
ing, and  upon  which  his  action  is  based,  such  party  must 
establish,  by  a  preponderance  of  evidence,  that  he  has 
complied  with  all  the  terms  on  his  part,  as  set  out  in  such 
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contract;  and  if  the  jury  believe,  from  the  evidence  in 
this  case,  that  the  plaintiff  relies  upon  a  contract,  but 
has  failed  to  prove  each  and  every  part  as  therein  set  out^ 
then  the  jury  should  find  for  the  defendant.' 

*'  11.  The  court  erred  in  other  matters  apparent  on  the 
face  of  the  record;  wherefore  appellants  pray  that  said 

judgment  be  reversed." 

« 

Messrs.  Harman  and  Ellis,  for  appellants. 
Messrs.  Weston  and  Rowell,  for  appellee. 

Beck,  C.  J.  The  rulings  of  the  district  court  com- 
plained of,  in  and  by  the  first  and  second  assignments  of 
error,  involve  matters  of  sound  judicial  discretion  with 
the  exercise  of  which  we  must  decline  to  interfere. 

The  other  errors  assigned  ai'e  equally  without  merit. 
The  case  appears  to  have  been  fairly  tried,  and  submitted 
to  the  jury  upon  a  correct  statement  of  the  law  appli- 
cable to  the  facts  before  it. 

The  verdict  was  warranted  by  the  pleadings  and  the 
testimony,  and  a  careful  examination  of  the  entire  record 
fails  to  disclose  any  legal  propositions  calling  for  our  con- 
sideration. The  trial  appears  to  have  been  conducted  in 
accordance  with  well  established  legal  principles,  and  the 

judgment  will  be  affirmed. 

Affirmed. 

Mr.  Justice  Helm  took  no  part  in  the  decision  of  this 
cause. 


Gruner  v.  Moore,  County  Judge. 

1.  Mandamus  will  not  lie  to  compel  an  officer  to  perform  an  act  which, 

without  the  mandate  of  the  court,  would  not  be  his  legal  duty,  or 
would  be  unlawful  for  him  to  perform,  and  when  substantial  doubt 
exists  as  to  the  duty,  or  the  right  or  power  of  the  officer  to  perform 
it,  the  writ  will  be  denied. 

2.  By  the  express  terms  of  the  statute,  the  court  is  required  to  fix  the 

time  within  which  an  appeal  bond  shall  be  given. 
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8.  As  a  general  rule  all  judicial  business  must  be  transacted  in  term^ 
whether  there  is  any  express  direction  to  that  effect  or  not.  Such 
judicial  business  as  may  be  done  by  the  judge  out  of  court  is  ex- 
ertional, and  must  find  its  warrant  in  some  express  provision  of 
the  statute. 

Petition  for  mandamus.  The  case  is  stated  in  the 
opinion. 

Messrs.  Wells,  Smith  and  Macon,  for  petitioner 

Messrs.  Wallace  and  Gunther  and  Messra.  Dawson 
and  NoTT,  for  respondent. 

Stone,  J.  The  petitioner  Gruner  was  defendant  in  an 
action  wherein  one  Neustadt  et  aJ.  were  plaintiffs,  in  the 
county  court  of  Las  Animas  county,  of  which  court  the 
respondent  Moore  was  judge.  Upon  trial  a  money 
judgment  was  rendered  against  Gruner.  Both  Gruner 
and  his  attorney  were  absent  at  the  time  of  the  trial. 
The  ^rttomey  was  present  in  court  up  to  the  hour  of  the 
trial,  and  sought  to  obtain  a  continuance,  which  was  de- 
nied. He  then  left  the  court  to  attend  a  trial  before  a 
justice  of  the  peace,  being  notified  by  the  court,  as  he 
was  leaving,  that  the  trial  would  immediately  proceed, 
and  was  asked  if  he  desired  to  appeal  in  case  of  an  adverse 
judgment,  to  which  inquiry  he  replied  that  there  would 
be  time  to  consider  an  appeal  after  judgment.  When  the 
attorney  returned  in  the  afternoon  of  the  same  day,  the 
county  court  had  adjourned  for  the  term.  He  thereupon 
sought  the  respondeiit,  and  applied  to  him  as  judge  of 
said  court  to  fix  the  time  for  filing  a  bond  in  appeal  from 
the  judgment  rendered  in  the  cause,  but  the  respondent 
refused  to  act  in  the  matter,  whereupon  said  attorney 
procured  the  execution  of  a  proper  appeal  bond,  and  ten- 
dered the  same  to  the  said  respondent,  and  also  to  the 
clerk  of  said  court  to  be  approved  and  filed  for  the  pur- 
pose of  appealing  the  cause  to  the  district  court;  but  both 
the  judge  and  the  clerk  refused  to  act  in  the  matter,  on 
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the  ground  that  they  were  without  authority  so  to  act  ex- 
cept in  term  time  of  the  court.  Application  was  after- 
wards made  to  the  district  court  for  said  county  for  a 
mandamus  to  compel  the  said  clerk  of  the  county  court 
to  approve  and  file  said  appeal  bond,  and  upon  a  hearing 
of  the  application  said  district  court  refused  the  writ, 
upon  the  ground  that  the  petitioner  was  not  entitled  to 
the  relief  prayed  by  reason  of  his  failure  to  pi-ay  such 
appeal  during  the  term  of  said  county  court.  It  is  further 
averred  in  the  petition  that  no  final  judgment  having 
been  rendered  by  the  district  court  upon  said  hearing  and 
finding  therein,  the  petitioner  is  without  remedy  by  way 
of  appeal  or  writ  of  error  to  review  the  proceeding  or 
opinion  of  said  district  court  in  the  premises,  and  hence 
application  is  made  to  this  court  for  the  writ  of  mandamus 
to  compel  the  said  judge  of  the  county  court  to  receive, 
approve  and  file  the  said  bond,  and  to  allow  the  appeal 
thereon  prayed. 

Whether  the  writ  of  mandamus  should  go  upon  this 
application  depends  upon  whether  the  act  to  be  com- 
manded of  the  respondent  is  a  clear  legal  duty  to  be  per- 
formed by  him,  and  without  the  exercise  of  judicial 
discretion  on  his  part  in  the  performance  or  refusal  of 
such  act. 

Mandamus  will  not  lie  to  compel  an  officer  to  perform 
an  act  which,  without  the  mandate  of  the  court,  would  not 
be  his  legal  duty,  or  would  be  unlawful  for  him  to  per- 
form. And  when  substantial  doubt  exists  as  to  the  duty, 
or  the  right  or  power  of  the  officer  to  perform  it,  the  writ 
will  be  denied.    High,  Ex.  Eem.  §  32. 

Whether  the  writ  should  go  in  this  case  depends  upon 
the  meaning  to  be  given  to  section  575  of  the  Oeneral 
Laws,  upon  a  proper  construction  of  the  statute. 

The  section  provides  that  '^  appeals  may  be  taken  from 
aU  final  judgments  or  decrees  of  said  county  courts  to  the 
district  court  of  the  same  county,  by  any  one  or  more  of 
the  parties  against  whom  any  such  final  judgment  may 
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have  been  rendered;  provided,  that  in  cases  where  such 
judgment  or  decree  shall  have  been  rendered  for  the  pay- 
ment of  money,  the  party  desiring  such  appeal  shall, 
within  a  reasonable  time  to  be  fixed  by  the  court,  give 
good  and  sufficient  bond,  with  one  or  more  sureties,  to 
be  approved  by  the  judge  or  clerk  of  the  said  court,  in 
double  the  amount  of  the  judgment  or  decree  appealed 
from,  conditioned,"  etc. 

The  section  further  provides  that  '*if  the  judgment  or 
decree  shall  not  be  for  the  payment  of  money,  the  pen- 
alty of  the  bond  shall  be  in  such  sum  as  the  court  shall 
deem  sufficient,"  etc. 

It  will  be  observed  that,  by  the  express  terms  of  the 
statute,  the  court  is  required  to  fix  the  time  within  which 
the  bond  shall  be  given.  It  was  contended  by  counsel 
for  petitioner,  in  argument,  that  the  term  ^* court,"  as 
here  used,  admits  of  a  meaning  synonymous  with  that 
of  "judge."  We  cannot  think  that  the  statute  was 
intended  to  admit  of  such  a  constructton.  The  words 
court  and  judge  seem  to  be  here  employed  with  the 
peculiar  significance  which  ordinarily  attaches  to  each 
term  distinctively.  As  will  be  seen  in  the  case  of  a 
money  judgment,  where  the  statute  fixes  the  amount  of 
the  bond,  such  bond  may  be  approved  by  the  judge  or 
clerk,  but  in  the  case  of  other  judgments  the  amount  of 
the  bond  is  to  be  fixed  by  the  court,  since  the  latter 
act  obviously  requires  the  exercise  of  judicial  discretion 
and  determination.  In  this  case  there  was  something 
more  to  be  done  than  the  mere  approval  of  the  bond;  the 
time  within  which  it  should  be  filed  was  to  be  fixed,  and 
since,  when  the  application  by  petitioner  for  this  purpose 
was  made,  the  court  had  adjourned  the  term,  it  was 
a  question  of  judicial  determination  as  to  the  lawful 
power  of  the  judge  to  perform  the  act  prayed  under  a 
proper  judicial  construction  of  the  statute. 

The  statute,  in  specifically  designating  the  court  to  fix 
the  time  for  giving  the  bond^  and  the  judge  or  clerk  to 
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approve  it^  seems  plainly  to  import  a  distinction  between 
the  judicial  act  of  fixing  such  time  by  the  exercise  of  ju- 
dicial discretion,  and  the  ministerial  act  of  approving 
the  bond  in  cases  where  the  law  fixes  the  amount. 

As  a  general  rule  all  judicial  business  must  be  trans- 
acted in  term,  whether  there  is  any  express  direction  to 
that  effect  or  not.  Such  judicial  business  as  may  be  done 
by  the  judge  out  of  court  is  exceptional,  and  must  find  its 
warrant  in  some  express  provision  of  the  statute.  Larco 
V.  Casanueva^  30  Cal.  664. 

It  was  said  in  argument,  that  to  construe  the  statute 
against  the  authority  of  the  judge  out  of  term  to  perform 
the  act  in  question,  would  be  a  hai*sh  construction,  inas- 
much as  it  would  result  in  great  hardship  where  a  party 
desired  to  take  an  appeal  from  a  judgment  rendered  the 
last  day  or  hour  of  a  term  of  court. 

This  argumerUum  ab  inconveniendo  is  one  properly  ap- 
pealing to  the  legislature  and  not  to  the  court.  And  if 
the  law  as  it  stands  is  likely  to  involve  any  such  hardship 
which  cannot  be  obviated  by  the  exercise  of  proper  fore- 
sight on  the  part  of  the  court,  and  diligence  on  the  part 
of  the  counsel,  the  petitioner  in  the  case  before  us  cannot 
well  be  heard  to  complain,  since  the  recoitl  shows  that 
both  he  and  his  counsel  below  were  guilty  of  evident 
laches  in  not  making  their  application  in  the  matter  of 
the  appeal  to  the  court  while  in  session. 

The  writ  13  denied. 
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I  m  Thomas  v.  Guieaud  irr  ai. 


1.  The  doctrine  of  priority  of  right  to  water  bj  priority  of  ai^mopiift- 

tion  thereof  for  a  beneficial  purpose,  with  the  modifications  declared 
by  the  constitution,  is  and  always  has  been  in  force  in  this  state. 
The  locuM  of  its  application  does  not  in  any  way  affect  the  doctrine. 

2.  The  true  test  of  appropriation  of  water  is  the  suoceasful  applicatioa 

thereof  to  the  beneficial  use  designed;  and  the  method  of  diTerting 
ojr  canyiAg  the  same»»  or  making  gach  application,  is  immaterial. 
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Error  to  District  Court  of  Park  County. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Mr.  A.  W.  Brazee  and  Mr.  Webster  Ballinger,  for 
plaintiff  in  error. 

Mr.  C.  A.  Wilkin  and  Mr.  R.  D.  Thompson,  for  defend- 
ants in  error. 

Helm,  J.  The  pleadings  and  evidence  in  this  case  fairly 
sustain  the  following  conclusions  of  fact,  viz.:  That  in 
1862,  Adolph  Guiraud,  ancestor  of  defendants  in  error, 
settled  upon  lands  adjacent  to  Trout  creek;  that  by  means 
of  dams  and  other  contrivances,  he  then  turned  or  di- 
verted water  from  said  stream  sufficient  to  irrigate  a  por- 
tion of  said  lands,  and  cultivated  hay  and  other  crops 
thereon;  that  during  or  before  the  year  1870,  he  made  a 
second  diversion  of  water  by  means  of  a  ditch,  and  culti- 
vated another  tract  of  land  therewith;  that  these  diver- 
sions included  all  of  the  water  ordinarily  flowing  in  said 
stream,  but  were  not  greater  in  quantity  than  was  rea- 
sonably necessary  for  the  purpose  designed;  and  that  they 
have  been  continued  since  the  dates  thereof,  either  by 
said  Guiraud  or  by  defendants  in  error,  who  are  his  heirs 
at  law;  that  in  August,  1873,  plaintiff  in  error  begun  the 
construction  of  a  ditch  above  the  said  lands  of  defendants 
in  error,  and  in  May,  1874:,  completed  the  same  and  di- 
verted water  from  Trout  creek  therethrough  for  the 
purpose  of  irrigating  lands  claimed  by  him  under  a  pre- 
emption filing;  that  said  lands  were  not  upon  Trout 
creek,  but  were  adjacent  to  another  stream. 

That  in  the  year  1879,  plaintiff  in  error  was  diverting 
through  his  ditch  aforesaid  from  one-half  to  two- thirds  of 
the  whole  volume  of  water  in  Trout  creek;  that  defend- 
ants in  error  were  unable  to  procure  water  from  said 
stream  to  the  extent  of  their  ancestor's  diversion  thereof, 
and  in  consequence  were  damaged  and  were  threatened 
with  irreparable  injury. 
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We  have  recently  held  that  the  doctrine  of  priority  of 
right  to  water  by  priority  of  appropriation  thereof  for  a 
beneficial  purpose,  with  the  modifications  declared  in  the 
constitution,  is  and  always  has  been  in  force  in  this  state. 
We  have  also  decided  that  the  locus  of  its  application  does 
not  in  any  way  affect  the  doctrine;  and  that  a  prior  ap- 
propriator  of  water  is  entitled  to  it  as  against  a  subse- 
quent settler  upon  the  stream  from  which  it  is  taken, 
although  he  carries  it  over  an  intervening  divide  and  uses 
it  to  cultivate  lands  adjacent  to  another  stream.  Coffin 
V.  Left  Hand  Ditch  Co.  (ante^  p.  442). 

This  disposes  of  two  questions  presented  in  the  case  be- 
fore us.  Had  there  remained  water  in  the  stream  after 
such  diversion  and  use  by  Guiraud,  plaintiff  in  error 
would  have  had  the  undoubted  right  to  appropriate  the 
same.  But  since  Guiraud  diverted  the  usual  flow  of  water 
to  the  full  extent  thereof,  plaintiff  in  error  could  acquire 
no  absolute  right  to  any  part  of  such  usual  or  ordinary 
flow,  when  required  by  defendants  in  error;  he  might  di- 
vert and  use  the  same  at  such  times  as  Guiraud  and 
those  who  held  under  him  were  not  in  need  thereof;  and 
when  there  was  an  excess  over  the  ordinary  flow  he  might 
legally  appropriate  water  to  the  extent  of  such  excess; 
but  when  there  was  not  enough  for  both,  the  diversion  of 
plaintiff  in  error  must  give  way  to  the  prior  right  of 
defendants  in  error  to  the  extent  of  Guiraud's  original  ap- 
propriations. We  concede  that  Guiraud  could  not  appro- 
priate more  water  than  was  necessary  to  irrigate  liis 
land;  that  he  could  not  divert  the  same  for  the  purpose 
of  irrigating  lands  which  he  did  not  cultivate  or  own,  or 
hold  by  possessory  right  or  title,  to  the  exclusion  of  a  sub- 
sequent bona  fide  appropriator.  And  we  also  admit  the 
proposition  that  the  removal  of  water  for  drainage  simply, 
without  applying  the  same  to  any  beneficial  use,  is  not 
such  an  appropriation  thereof  as  gives  a  prior  idght 
thereto.  But  in  view  of  our  conclusions  of  fact  above 
stated,  we  do  not  think  these  principles  applicable  to  the 
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case.  There  is  some  testimony  concerning  a  dminage 
ditch  on  the  "  home  ranch "  of  Guiraud,  but  his  diver- 
sions of  water  above  mentioned  are  in  no  way  dependent 
ui>on  or  connected  with  this  ditch.  And  the  water  di- 
verted was  immediately  applied  to  .the  cultivation  of  lands 
then  in  his  possession  or  under  his  control,  though  several 
years  elapsed  thereafter  before  he  obtained  the  title 
thereto. 

We  do  not  agree  with  counsel  for  plaintiff  in  error 
in  their  position,  as  we  understand  it^  that  the  appro- 
priation of  water  by  Guiraud  in  1862  was  not  valid  or 
permanent  because  he  constructed  no  ditches.  Some  of 
the  witnesses  testify  that  he  did  construct  ditches,  but  it 
is  unnecessary  for  us  to  weigh  the  testimony  and  deter- 
mine the  preponderance  thereof  upon  this  question.  If  a 
dam  or  contrivance  of  any  kind  will  suffice  to  turn  water 
from  the  stream  and  moisten  the  lands  sought  to  be  cul- 
tivated, it  is  sufficient,  though  no  ditch  is  needed  or 
constructed.  Or  if  land  be  rendered  productive  by  the  nat- 
ural overflow  of  the  water  thereon,  without  the  aid  of  any 
appliances  whatever,  the  cultivation  of  such  land  by  means 
of  the  water  so  naturally  moistening  the  same  is  a  suffi- 
cient appropriation  of  such  water,  or  so  much  thereof  as  is 
reasonably  necessary  for  such  use.  The  true  test  of  ap- 
propriation of  water  is  the  successful  application  thereof 
to  the  beneficial  use  designed;  and  the  method  of  divert- 
ing or  carrying  the  same,  or  making  such  application,  is 
immaterial. 

Inasmuch  as  the  decree  does  not  fully  accord  with  the 
views  herein  expressed,  it  becomes  necessary  to  modify  the 
same.  The  cause  will  be  remanded  to  the  district  court, 
with  directions  to  enter  a  decree  finding  that  plaintiff 
below  has  a  prior  right  to  the  water  of  Trout  creek  over 
defendant  to  the  extent  of  the  prior  appropriations  thereof 
by  Guiraud,  and  commanding  defendant,  the  said  William 
A.  Thomas,  to  desist  and  refrain  from  diverting  the  water 
or  any  part  thereof  from  said  stream  or  in  any  manner  in- 
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terfering  with  the  same  to  the  detriment  or  injury  of 
plaintiffs  in  their  necessary  use  thereof,  to  the  extent  of 
such  prior  appropriations;  defendant,  the  said  Thomas,  to 
pay  all  costs  except  those  connected  with  the  proceedings 
in  error.  As  to  the  latter  costs,  judgment  will  be  ren- 
dered in  this  court  against  each  paurty  for  the  undivided 

one-half  thereof. 

Decree  modified, 


The  People,  etc.,  ex  rel.  Dougan  bt  au  v.  The  Dis- 
trict Couirr  OP  Laes  CJouimr. 

L  The  object  of  the  writ  of  prohibitioii  is  to  restnin  sabordiiuto  Jud^ 
eial  tribniuUfl  f  nmi  exceeding  their  juriediction* 

8.  Where  a  city  council,  not  being  a  judicial  body,  were  proceeding  to 
investigate  the  of9.cial  conduct  of  their  solicitor  for  the  purpose  of 
removing  him  from  <^llce,  the  power  so  to  do  having  been  vested 
in  them  by  statute,  hM^  that  the  district  court  had  no  jurisdiction 
to  control  the  action  of  the  councU  by  the  writ  of  prohibition; 
aUOt  that  the  disobedience  of  the  order  by  the  council  was  not  a 
contempt  for  which  they  could  be  arrested  and  punished,  when  the 
want  of  jurisdiction  afiirmatively  appealed  in  the  petition  upon 
which  the  writ  issued. 

Application  for  writ  of  prohibition.  The  case  is  stated 
in  the  opinion. 

Messrs.  D.  E.  Parks,  A.  W.  Rucker,  D.  J.  Hatiies 
and  H.  B.  Johnson,  for  the  relators. 

Messrs.  Thomas  George  and  J.  L.  Murpht^  for  re- 
spondents. 

Helm,  J.  No  argument  is  necessary  to  show  that  if 
petitioners  are  entitled  to  any  relief  in  this  cause,  prohi- 
bition is  the  proper  proceeding  therefor.  The  court  be- 
low has  taken  jurisdiction  of  the  contempt  case;  it  has 
tried  petitioners  and  adjudged  them  guilty  of  contempt; 
it  has  deferred  sentence,  but  threatens  to  pronounce  the 
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^same.  There  is  no  final  judgment  subject  to  review  in 
this  court  by  appeal,  by  writ  of  error,  or  by  certiorari. 
No  imprisonment  has  followed  a  sentence  pronounced, 
and  relief  by  habeas  corpus  cannot  be  invoked.  Yet  im- 
prisonment may  be  a  part  of  the  sentence,  and  before  aid 
could  be  given  by  this  court  after  judgment,  petitioners 
might  be  deprived  of  their  liberty,  and  undergo  several 
days'  confinement.  A  stronger  case  for  this  preventive 
rehef,  if  the  district  court  or  judge  is  assuming  a  juris- 
diction without  legal  right  thereto,  it  might  be  dilBcult 
to  find. 

The  city  council  of  Leadville  had  preferred  charges 
against  the  city  solicitor,  and  were  proceedings  to  con- 
sider  the  same.  They  were  acting  in  the  manner  pro- 
vided  by  ordinance,  and  the  ordinance  was  passed  in 
accordance  with  law.  The  soUcitor  was  elected  or  ap- 
pointed by  the  council,  and  held  his  office  subject  to  re- 
moval by  them  for  certain  causes;  among  these  causes 
are  the  ones  specified  in  the  charges  preferred  in  the  case 
before  them,  viz. :  malfeasance  and  incompetency  in  ofiice. 
The  record,  including  the  petition  presented  to  the  dis- 
trict judge,  does  not  justify  the  conclusion  that  the  coun- 
cil were  assuming  to  act  as  a  court  and  try  the  solicitor 
for  the  purpose  of  inflicting  upon  him,  if  found  guilty, 
any  other  punishment  than  reprimand,  suspension  or 
removal  from  office. 

The  district  judge,  upon  petition,  granted  an  order 
commanding  the  members  of  the  city  council  to  show 
cause  why  a  writ  of  prohibition  should  not  issue,  and 
directing  that  further  proceedings  by  them  be  stayed 
until  the  hearing  thereof. 

The  first  question  we  deem  it  important  to  notice  is 
that  of  jurisdiction  in  the  court  or  judgo  to  make  the 
order  above  mentioned  to  show  cause,  and  to  stay  pro- 
ceedings. 

The  object  of  the  writ  of  prohibition  is  to  restrain  sub- 
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ordinate  judicial  tribunals  from  exceeding  their  jurisdic- 
tion.   High  Ex.  Legal  Rem.  §§  762,  784. 

'^  It  is  used  to  confine  inferior  courts j  in  the  exercise  of 
their  powers,  within  the  limits  fixed  by  law."  Leonard 
V.  Bartels  et  al.  4  Col.  95. 

It  will  be  observed  that  the  tribunal  to  which  the  writ 
issues  must  be  acting  in  a  judicial  and  not  merely  an 
administrative  or  ministerial  capacity.  See  High  Ex 
Legal  Rem.  §  769;  Home  Ins.  Co.  v.  Flint,  13  Minn.  244, 
and  cases  there  cited. 

The  city  council  is  not  a  judicial  body;  and  it  is  doubt- 
ful if  the  legislature,  under  the  constitution,  could  invest 
it  with  judicial  authority.  In  the  case  under  considera- 
tion it  was  not  acting  or  attempting  to  act  in  a  judicial 
capacity.  The  examination  of  charges  preferred  against 
the  city  solicitor,  finding  him  guilty  of  malfeasance  in 
office,  and  removing  him  therefrom,  by  the  city  council, 
was  not  the  exercise  of  judicial  power.  And  this  is  true 
though  the  offenses  charged  may  constitute  causes  of  ac- 
tion cognizable  by  the  courts.  See  Donahue  v.  The 
County  of  Will  et  al.  100  Dl.  94. 

The  power  of  suspending  or  removing  the  solicitor  was 
by  statute  and  ordinance  vested  in  the  city  council,  and 
investigation  into  his  official  conduct,  with  a  view  to  sus- 
pension or  removal,  was  a  proceeding  entirely  within 
their  discretion  and  control 

We  think  the  district  court  had  no  jurisdiction  to  con- 
trol the  action  of  the  city  council,  and  that  this  fact  ap- 
peared sufficiently  upon  the  face  of  the  petition  presented 
to  it;  and  it  follows  that  its  order  directing  the  council  to 
desist  from  further  proceedings  was  absolutely  void. 
Was  the  disobedience  of  such  order  by  the  council  a  con- 
tempt for  which  they' could  be  arrested  and  punished  ? 

Upon  this  question  there  is  some  conflict  of  authority. 
A  few  cases  are  cited  by  counsel  which  seem  to  hold  that 
disobedience  of  the  process  of  a  court  is  contempt^  even 
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though  the  want  of  jurisdiction  appears  on  the  face  of 
the  pleadings.  See  Passmore  Williamson's  Casey  26  Pa. 
St.  20;  Ex  parte  Stickney,  40  Ala.  160;  State  of  Louisiana 
ex  rel.  Follet  ef  al.  v.  Rightor^  Judge^  32  La.  Ann.  1182. 

But  we  believe  that  the  wei^t  of  authority  is  against 
this  position.  The  later  and  better  doctrine  seems  to  be, 
that  if  the  court  has  na  jurisdiction  of  the  action^  and 
such  fact  affirmatively  appears  in  the  original  petition  or 
complaint,  the  process  issued  therein  is  absolutely  void; 
and  that  disobedience  of  such  void  process,  or  of  orders 
made  in  connection  therewith,  is  no  contempt. 

The  power  of  punishing  for  contempt  is  inherent  in  all 
courts.  It  is  absolutely  necessary  that  they  should  pos- 
sess it,  whether  expressly  given  by  statute  or  not;  and 
when  the  court  has  jurisdiction  of  the  class  of  cases  to 
which  the  action  belongs,  unless  a  want  of  jurisdiction  in 
the  particular  case  affirmatively  appears  on  the  face  of 
the  complaint  or  petition,  no  error  in  rulings,  no  irregu- 
larities in  the  proceedings,  will  divest  it  of  this  power. 
We  use  the  word  class  with  reference  to  the  subject  mat- 
ter, and  not  the  form  of  action. 

It  will  be  observed  from  the  foregoing  that  we  do  not 
take  the  broad  ground  that  there  is  no  power  to  punish 
any  disobedience  of  orders  of  the  court  or  judge,  in  all 
cases  where  it  turns  out  during  the  proceedings,  or  at  the 
conclusion  thereof,  that  the  action  must  be  dismissed  for 
want  of  jurisdiction.  Sometimes  days  of  patient  investi- 
gation are  consumed  before  the  want  of  jurisdiction  be- 
comes apparent;  during  such  investigation  witnesses  must 
appear  and  testify,  and  aU  interlocutory  orders  essential 
to  the  proper  conducting  thereof  must  be  obeyed. 

See  generally  on  this  subject  the  following  additional 
authorities:  Ex  parte  Rowe^  Y  Cal.  181;  Dickey  v.  Reedy 
78  111.  261;  Coughlin  v.  Erhart,  39  Mo.  28q;  Batchdder 
V.  Morey  42  Cal.  412;  No.  3,  Vol.  15,  Cent.  Law  Journal, 
42;  Perry  v.  Mitchelly  5  Denio,  540;  Brennen  v.  OastoUy 
17  Cal.  375;  Woltan  et  al.  v.  Develling  et  al.  61  HI.  206. 
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We  have  made  no  effort  to  consider  in  this  opinion  aH 
of  the  questions  presented  by  counsel;  neither  have  we 
attempted  to  discuss  fully  or  exhaustively  those  touched 
upon  herein.  Sufficient  has  been  said,  however,  to  indi- 
cate that  in  our  judgment  this  is  a  proper  case  for  grant- 
ing the  relief  prayed  for. 

Let  the  writ  of  prohibition  issue  accordingly. 


Beatty,  Auditor,  v.  The  People  ex  rel.  The  Eepub- 

UCAN  PUBUSHINQ  COMPANY. 

On  tli«  28th  of  December,  1883,  the  city  council  of  tne  city  of  Denver 
passed  an  ordinance  appropriating  moneys  to  meet  the  ezpenees  of 
(he  city  for  the  fiscal  year  then  next  ensuing.  On  the  13th  of  Feb- 
ruary, 1883,  the  leg^lature  passed  an  amended  charter  for  the  city, 
providing  among  other  things  that  *'  tlie  total  amount  of  city  war- 
rants  issued  shall  never  exceed  in  any  year  the  total  net  income  of 
the  city  from  taxes  and  other  sources  for  the  same  year,  after  de- 
ducting from  such  income  the  amount  required  to  meet  and  dis- 
charge pre-existing  obligations  of  the  city«  except  its  bonded 
indebtedness.**  In  answer  to  a  writ  of  mandamtu  to  compel  the 
issue  of  a  city  warrant,  the  auditor  alleged  that  on  April  14,  1883, 
the  amount  of  pre-existing  indebtedness  exceeded  the  total  net  in- 
come ot  the  city  for  the  fiscal  year  1883*  By  the  amended  charter 
it  was  also  provided  that  "  nothing  in  this  act  shall  in  any  measure 
affect  or  impair  any  proceeding  had  and  done  under  the  acts  to 
which  this  is  an  amendment,  or  any  rights  or  privileges  acquired 
under  said  acts.**  Held^  that  the  appropriation  ordinance  of  De- 
cember 28,  1882,  was  covered  by  the  saving  clause,  and  that  it  was 
not  only  lawf  u]«  but  the  duty  of  the  auditor*  to  iflsae  the  warrant 
demanded. 

Error  to  District  Court  of  Arapahoe  County. 

Mandamxjs  to  compel  W.  R.  Beatty,  city  auditor,  to 
issue  to  the  relator  a  warrant  in  payment  of  certain  in- 
debtedness due  from  the  city  of  Denver  for  work  done  by 
the  relator,  the  claim  having  been  duly  passed,  and  on 
the  5th  day  of  April,  1883,  allowed  by  the  city  counciL 
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To  the  respondent'8  answer,  the  material  portions  of  which 
are  mentioned  in  the  opinion,  the  relator  demurred,  and 
the  demurrer  was  sustained,  whereupon  the  respondent 
sued  out  this  writ  of  error. 

Mr.  M.  B.  Carpenter,  for  plaintiff  in  error. 

Messrs.  France  and  Rogers,  for  defendant  in  error. 

Stone,  J.  The  assignments  of  error  question  the  judg- 
ment of  the  court  below  in  sustaining  the  demurrer  of 
the  relator  to  the  answer  of  the  respondent.  The  ques- 
tion thereby  raised  for  our  determination  involves  the 
authority  and  duty  of  the  respondent,  as  auditor  of  thd 
city  of  Denver,  to  issue  a  warrant  upon  the  treasurer  of 
said  city  in  payment  of  the  amount  admitted  to  be  due 
the  relator,  and  approved  for  payment  by  the  proper 
finance  department  of  the  city. 

The  denial  of  authority  to  issue  this  warrant,  and  which 
is  made  the  ground  of  defense  by  the  respondent  in 
his  answer,  is  made  to  rest  upon  the  statutory  provisions 
contained  in  section  36  of  an  act  of  the  general  assembly, 
approved  February  13,  1883  (Session  Laws,  1883,  p.  71), 
and  which  act  constitutes  the  amended  or  new  charter  of 
the  city  of  Denver. 

That  portion  of  the  section  referred  to  reads  as  follows: 

"  The  total  amount  of  city  warrants  issued  shall  never 
exceed,  in  any  year,  the  total  net  income  of  the  city  from 
taxes  and  other  sources  for  the  same  year,  after  deduct- 
ing from  such  income  the  amount  requii*ed  to  meet  and 
discharge  pre-existing  obligations  of  the  dty,  except  its 
bonded  indebtedness. " 

It  is  alleged  in  the  answer  that  on  the  14th  day  of 
April,  1883,  the  date  of  the  refusal  of  respondent  to  issue 
the  warrant  upon  the  demand  of  relator,  the  amount  of 
the  pre-existing  obligations  and  expenditures  of  the  city 
of  Denver  exceeded  the  total  net  income  of  the  city  from 
taxes  and  all  other  sources  of  revenue  for  the  fiscal  year 
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• 

1883,  so  that  deducting  the  said  amount  of  indebtedness 
and  expenditures  from  the  estimated  total  net  income 
aforesaid,  there  was  nothing  left  in  the  treasury  or  the 
fund  for  that  year  with  which  to  pay  the  demand  of  the 
relator,  and  hence,  under  the  provision  of  the  charter 
cited,  the  respondent  was  and  is  prohibited  from  issuing 
the  said  warrant  in  favor  of  the  relator,  or  any  other  or 
further  warrant  whatsoever,  upon  the  city  treasurer 
during  the  said  fiscal  year. 

This  state  of  facts  set  up  by  the  answer  would,  stand- 
ing alone,  seem  to  be  sufficient  to  constitute  a  vaUd  de- 
fense to  the  grounds  for  the  writ  prayed  for  by  the  relator, 
for  it  would  appear  conclusive  of  the  want  of  authority 
in  the  respondent  to  issue  the  warrant  against  the  in- 
struction of  the  statute;  but  a  correct  determination  of 
the  question  requires  an  examination  of  all  other  provis- 
ions of  the  act  affecting  the  question,  and  a  consideration 
of  its  full  purport  touching  the  sufficiency  of  the  answer. 

It  is  admitted  by  the  pleadings  that  on  the  28th  of  De- 
cember, 1882,  the  city  council,  in  accordance  with  the 
then  existing  law,  passed  the  annual  appropriation  ordi- 
nance, by  which  the  sum  of  $480,000  was  appropriated 
for  the  fiscal  year  1883.  Of  this  amount,  $100,000  was 
set  apart  for  the  payment  of  outstanding  warrants,  and 
the  balance  was  for  the  ordinary  expenses  of  the  different 
departments. 

This  total  amount  of  $480,000  appropriated  was  equal 
to  the  total  amount  of  the  estimated  net  income  for  the 
year  1883,  and  on  the  14th  of  April,  1883,  there  had  already 
been  paid  out  upon  accrued  indebtedness  the  sum  of 
$150,000,  deducting  which,  together  with  the  $100,000  set 
apart  for  outstanding  warrants,  left  $230,000  at  that  date 
from  which  to  defray  the  current  expenses  for  the  bal- 
ance of  the  year,  while  at  the  same  time  the  pre-existing 
indebtedness  of  the  city,  exclusive  of  the  bonded  indebt- 
edness, exceeded  this  balance  of  $230,000,  thus  making  it 
evident  that  if  the  provisions  of  section  36  of  the  charter 
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act  are  to  apply  to  the  payments  to  be  made  for  the  year 
1883,  upon  the  appropriation  already  made,  the  respond- 
ent was  without  power  or  authority  to  issue  the  warrant 
for  which  the  mandate  is  prayed. 

Whether  the  provisions  of  section  36  are  to  apply  de- 
.pends  upon  whether  they  are  to  be  considered  without 
reference  to  the  doctrine  of  the  prospective  operation  of 
the  statutes,  or  without  reference  to  other  limiting  pro- 
visions of  the  act.  The  act  which  repealed  the  former 
city  charter,  and  which,  by  the  provisions  of  section  36, 
creates  a  radical  change  in  the  modus  of  financial  man- 
agement, is  not  without  a  saving  clause  as  to  the  changes 
effected  by  the  act. 

The  repealing  clause  and  the  saving  clause  are  together 
contained  in  section  2  of  article  XIII  of  the  act,  in  the 
following  words: 

"An  act  to  reduce  the  law  incorporating  the  city  of 
Denver,  and  the  several  amendments  thereto,  into  one 
act,  and  to  revise  and  amend  the  same,  approved  April  6, 
1877,  and  an  act  to  amend  the  same,  approved  February 
19,  1879,  are  hereby  repealed;  but  nothing  contained  in 
this  act  shall  in  any  measure  affect  or  impair  any  pro- 
ceeding had  or  done  under  the  acts  to  which  this  is  an 
amendment,  or  any  rights  or  privileges  acquired  under 
said  acts." 

A  careful  copisideration  of  the  language  employed  in 
this  saving  clause,  and  its  evident  scope  and  purport,  fairly 
inferable  as  the  legislative  intent,  leads  us  to  believe  that 
it  covers  the  act  of  appropriation  of  December  28th  by 
the  city  council.  That  was  an  act  had  and  done  under 
existing  law,  which  did  not  require  pre-existing  indebted- 
ness, accruing  prior  to  the  year  for  which  the  appropria- 
tion was  made,  to  be  deducted  from  the  income  of  such 
year  before  warrants  could  be  drawn  upon  such  fund. 
Under  the  circumstances  surrounding  the  legislation  in 
this  case,  one  may  presume  that  the  legislature  in  enact- 
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ing  the  new  law  did  so  with  full  knowledge  of  the  finan- 
cial status  of  the  city  at  the  time;  for  the  intent  of  section 
36  is  evidently  to  place  wholesome  restriction  upon  the 
city  in  contracting  indebtedness,  other  than  bonded  in- 
debtedness, beyond  its  abiUty  to  pay  out  of  the  ordinary 
revenues  from  year  to  year;  the  legislature  must  have 
known  of  the  amount  of  pre-existing  indebtedness  re- 
specting which  they  were  legislating  at  that  time,  and 
must  also  be  presumed  to  have  known  the  estimated  rev- 
enue for  that  year,  and  that  the  entire  amount  had  ah-eady 
been  appropriated  to  cover  the  accruing  expenses  of  that 
year,  exclusive  of  prior  obligations.  A  knowledge  of 
these  facts  implies  a  knowledge  as  well  that  if  the  restric- 
tion upon  the  issue  of  warrants  contained  in  section  36 
was  to  apply  to  the  funds  already  appropriated  for  1883, 
it  would  not  only  operate  retrospectively,  but  would 
thereby  seriously  impair  and  cripple  the  administration  of 
the  city  government  for  all  the  rest  of  the  year  1883.  In- 
terpreting the  language  of  the  saving  clause  in  this  view, 
and  in  accordance  with  the  established  canons  of  statu- 
tory construction,  we  think  the  act  of  the  city  coimcil, 
in  the  appropriation  of  the  revenues  for  1883,  was  an  act 
embraced  in  the  saving  clause  as  one  not  to  be  affected  or 
impaired  by  the  new  law,  and  that  such  act  implies  a 
right  or  privilege  thereby  acquired  under  existing  law,  to 
expend  the  fund  so  appropriated,  with  authority  on  the 
part  of  its  auditing  and  disbui*sing  ofiSce'rs  to  issue  war- 
rants in  the  payment  thereof,  for  the  proper  uses  and 
purposes  designated  in  the  appropriation  ordinance,  and 
that  the  act  was  intended  to  operate  prospectively  only 
upon  the  administration  of  the  revenues  of  the  city  not 
already  appropriated. 

Upon  this  construction  of  the  act  it  is  unnecessary  for 
us  to  notice  the  argument  of  counsel  upon  the  constitu- 
tional inhibition  of  retroactive  laws;  since  upon  our  view 
of  the  act  in  question,  we  do  not  regard  it  as  possess- 
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ing  a  retrospective  character  or  intending  a  retroactive 
operation  in  the  particular  which  is  brought  in  question 
before  us. 

Eesting  our  conclusions  upon  what  we  conceive  to  be 
the  plain  and  fair  intendment  of  the  act  itself,  we  will 
not  go  beyond  this  view  to  dte  authoritiefs  or  discuss  doc- 
trines of  statutory  construction  and  operation,  nor  allude 
to  the  financial  condition  of  the  city,  or  the  effect  of  the 
provisions  of  the  new  charter  thereupon,  further  than 
we  have  deemed  pertinent  to  the  sole  question  before  us. 

This  is  not  a  question  involving  the  right  or  authority 
of  the  city  to  contract  debts,  or  to  increase  its  existing 
indebtedness^  or  incur  new  obligations,  or  to  pledge  or 
further  extend  its  credit,  but  merely  whether  the  funds 
already  appropriated  before  the  adoption  of  the  new  char- 
ter may  be  paid  out  for  the  ordinary  expenses  of  the  city, 
as  designated  in  the  appropriation  ordinance,  accruing 
within  the  time  for  which  such  funds  were  appropriated ; 
and  we  decide  no  question  beyond  this. 

Upon  this  view  of  the  law  we  must  hold  that  at  the 
time  the  waiTant  was  demanded  by  the  relator,  the  re- 
spondent not  only  had  lawful  authonty  to  issue  the  same, 
but  that,  under  the  admitted  facts>  it  became  his  duty  so 
to  do. 

The  demurrer  was  therefore  correctly  sustained  by  the 

court  below,  and  the  judgment  awarding  the  peremptory 

writ  of  mandamvs  is  accordingly  affirmed. 

Affirmed. 


6    54S 

Oraiq  v.  Chandler  et  al.  —-^^ 

1.  Under  the  ancient  equity  practice,  where  one  sued  for  an  aocoant- 

ing,  it  was  necessary  to  offer  in  his  bill  to  do  equity  by  an  averment 
of  his  willingness  to  pay  any  balance  that  might  be  found  owing 
from  him  to  the  defendant.  But  a  bill  is  not  defective  where  such 
averment  is  omitted. 

2.  Where  an  action  is  brought  in  equity  for  an  accounting  between 

partners,  the  offer  of  the  complainant,  as  well  as  the  willingness  of 
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the  other  partners,  to  do  equity  should  be  presumed  in  the  abeenoe 
of  special  averments  to  that  effect  in  the  pleadings ;  and  courts  have 
recognized  an  exception  to  the  general  rule  by  giving  judgment 
for  a  balance  found  due  from  complainant  to  defendant,  even 
thougli  no  cross-bill  had  been  filed. 
8.  In  taking  an  account  on  a  bill  filed  by  one  partner  against  his  co- 
partners, the  decree  should  settle  the  partnership  concerns  between 
all  the  individual  partners  as  if  each  was  a  plaintiff  in  a  bill  against 
his  copartners.  The  whole  should  be  adjudicated!  not  only  the 
claims  of  the  plaintiff  against  the  defendants,  but  also  the  claims 
of  the  defendants  between  themselves. 

4.  The  statute  (R.  S.  sea  2,  ch.  44)  allowed  the  recovery  of  interest,  when 

there  was  no  agreement  therefor,  at  the  rate  of  ten  per  cent,  per 
annum  on  money  withheld  by  any  unreasonable  and  vexations 
delay. 

5.  In  equity  an  absolute  conveyance  of  real  or  personal  property  from 

the  husband  directly  to  the  wife  is  good  and  sufficient,  so  far  as  the 
form  is  concerned,  to  divest  the  husband  of  such  property  and  vest 
it  in  the  wife,  as  against  all  persons  except  the  creditors  of  the  hus- 
band, especially  where  the  transfer  is  fairly  made  upon  a  meritorious 
and  valuable  oonsideratioAi 

Error  to  District  Court  of  Arapahoe  County. 

The  bill  of  complaint  filed  by  Chandler  in  this  suit 
alleged  a  copartnership  agreement,  entered  into  in  April, 
1867,  between  Craig,  the  plaintiff  in  error,  Chandler  and 
H.  L.  Thayer,  in  the  saw-mill  business;  that  Craig  was 
to  put  $6,000  into  the  business;  Thayer  and  Chandler 
each  $3,000.  Craig  to  have  half,  and  Chandler  and 
Thayer  each  one  quarter  of  the  profits.  Partnership  to 
continue  five  years.  Chandler  and  Thayer  to  have  $1,200 
each  a  year  for  their  time.  Craig  to  pay  a  note  in  St. 
Louis  of  $3,100  for  the  mill,  and  furnish  the  timber. 
Chandler  and  'ITiayer  to  pay  their  share  in  goods  and  pro- 
visions as  needed. 

That  on  the  9th  July,  1867,  Chandler  sold  to  Robert  B. 
Willis  all  his  interest  in  the  partnership;  that  on  1st  De- 
cember, 1867,  Thayer  sold  his  interest  to  his  wife,  Julia 
P.  Thayer;  that  business  was  continued  by  the  new  firm 
from  July,  1867,  and  then  by  second  new  fljrm  until  Feb- 
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ruary,  1868,  when  Willis  sold  back  his  interest  to  Chand- 
ler. That  Craig  furnished  only  $3,600,  and  did  not 
furnish  teams  and  timber  as  required.  That  partnership 
business  continued  until  February  28, 1868,  and  was  then 
dissolved  by  consent.  That  Craig  received  a  large  part 
of  the  money  from  sale  of  shingles  and  lumber;  that  the 
mill  was  sold  for  $6,000;  that  Craig  received  $5,000  of  it; 
that  no  settlement  had  been  had  of  the  partnership  busi- 
ness; that  H.  L.  and  Julia  P.  Thayer  refused  to  join  the 
plaintiff  Chandler  in  the  suit,  and  for  that  reason  were 
made  defendants  in  the  bill;  charges  that  Craig  i-eceived 
$6,000  more  than  his  share,  a  large  portion  of  which 
belongs  to  Chandler. 

Prays  dissolution;  that  all  the  defendants,  Craig,  Willis, 
Thomas  L.  and  Julia  P.  Thayer,  pay  to  the  complainant 
Chandler  what  will  be  due  him  out  of  the  assets  and 
profits  of  the  business. 

Answer  of  H,  L.  and  Julia  P.  Thayer  admits  all  mate- 
rial averments  of  the  bill;  admits  that  H.  L.  Thayer  col 
lected  some  money  from  lumber  and  shingles,  but  cannot 
state  the  amount,  not  to  exceed  $300;  that  on  the  22d  of 
February,  1868,  the  firm  of  Julia  P.  Thayer,  WiUiam 
Craig  and  the  complainant  sold  the  partnership  mill  for 
about  $6,000,  and  they  beheve  Craig  received  about  $5,000 
at  the  sale;  and  deny  that  they  have  been  unwilling  or 
refused  to  settle  with  complainant;  admit  that  they  re- 
fused to  join,  the  complainant  Chandler  in  his  bill  of 
complaint,  as  in  said  bill  alleged;  that  on  an  accounting 
a  large  sum  would  be  found  due  Julia  P.  Thayer,  etc. 

Answer  of  Craig  admits  formation  of  partnership  and 
conditions  as  to  $12,000  stock,  as  stated  in  the  partner- 
ship agreement  exhibited  with  bill.  That  Chandler  paid 
in  a  part  of  his  stock  only,  and  Thayer  none.  Denies 
that  WiUis  was  ever  admitted  into  the  partnership  by 
consent.  Denies  sale  of  interest  from  H.  L.  to  Julia  P. 
Thayer.  Avers  paying  St.  Louis  note  of  $3,100,  and  fur- 
nishing teams  and  timber  land  and  $3,000  more  than  his 
Vol.  VI— 85 
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share  of  partnership  capital;  admits  receiving  $3,000  from 
sale  of  mill,  but  avers  that  he  paid  it  all  out  to  employees 
and  for  other  debts;  that  Chandler  and  Thayer  received 
large  sums  for  which  they  have  not  accounted;  that 
Chandler  and  Thayer  did  not  give  their  personal  atten- 
tion, as  they  agreed  to,  and  thereby  damages  ensued; 
denies  that  he  had  received  more  than  his  proportion  of 
the  profits  and  assets;  alleges  that  there  was  due  him 
(Craig)  out  of  the  assets  and  profits  of  the  firm  about 
$8,000,  and  prays  to  be  dismissed  with  his  costs. 

The  bill  was  taken  as  confessed  against  Willis. 

Replication  was  filed  by  Chandler,  and  the  cause  re- 
ferred to  a  master  to  take  proof.  Upon  the  coming  in  of 
the  master's  report  a  decree  was  rendered  in  favor  of 
Chandler  for  the  recovery  of  $2,681.33;  also  that  Julia 
P.  Thayer  recover  the  sum  of  $2,978.48;  also  that  Craig 
"had  unreasonably  and  vexatiously  withheld  from  the 
complainant,  Chandler,  and  the  defendant,  Thayer,  said 
sums  of  money,  and  ordered  that  they  recover  from  said 
Craig  interest  on  said  sums  from  the  1st  day  of  June, 
A.  D.  1870." 

Messrs.  Svmes  and  Decker,  for  plaintiff  in  error. 

Mr.  G.  B.  Reed  and  Mr.  E.  H.  Powers,  for  defendants 
in  error. 

Helm,  J.  This  action  was  brought  and  determined  in 
the  court  below  prior  to  the  adoption  of  our  present  sys- 
tem of  civil  procedure.  Our  consideration  thereof  must, 
therefore,  be  had  under  the  rules  of  pleading  and  practice 
as  they  then  existed. 

There  is  no  doubt  but  under  that  practice  the  general 
rule  was  that  a  defendant  in  equity  could  not  obtain  affirm- 
ative relief  against  the  complainant  except  upon  a  cross- 
bill containing  the  necessary  averments.  There  may  be 
doubt  as  to  whether  a  defendant  might  not  have  obtained 
such  relief  against  a  co-defendant  without  a  cross-bill. 
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But  we  are  not  called  upon  to  decide  this  question,  ex- 
cept in  connection  with  the  settlement  of  partnership 
accounts. 

Under  the  ancient  equity  practice,  where  one  sued  for 
an  accounting,  it  was  necessary  to  offer  in  his  bill  to  do 
equity  by  an  averment  of  his  willingness  to  pay  any  bal- 
ance that  might  be  found  owing  from  him  to  the  defend- 
ant. But  such  averment  has  for  many  years  been 
presumed,  and  the  bill  is  not  defective  if  the  same  is 
omitted  therefrom.  Columbian  Government  v.  Roths- 
child^ 1  Sumn.  94. 

Where  an  action  is  brought  in  equity  for  an  accounting 
between  partners,  certainly  the  offer  of  complainant,  as 
well  as  the  willingness  of  the  other  partners,  to  do  equity 
sliould  be  presumed  in  the  absence  of  special  averments 
to  that  effect  in  the  pleadings.  And  the  courts  have  rec- 
ognized an  exception  to  the  general  rule  by  giving  judg- 
ment for  a  balance  found  due  from  complainant  to 
defendant,  even  th^mgh  no  cross-bill  were  filed  seeking 
the  same;  the  decree  for  such  balance  is  said  to  be  granted 
"upon  the  plaintiff's  bill."  Raymond  v.  Came,  45  N.  H. 
201;  Scott  V.  Pinkerton,  3  Edwards'  Ch.  74;  Orove  v. 
Fresh,  9  Gill  &  J.  280;  Wells  v.  Strange,  5  Ga.  22. 

And  '  ^  where  a  proper  case  is  made  out  by  evidence 
arising  from  pleadings  and  proofs  between  plaintiffs  and 
defendants,  a  court  of  equity  is  not  only  entitled  to  make 
a  decree  between  the  defendants,  but  is  bound  to  do  so." 
Story's  Eq.  PI.  §  392a. 

Under  the  foregoing  proposition  the  **  case  made  out " 
is  by  "  evidence  arising  from  pleadings  and  proofs  be- 
tween plaintiffs  and  defendants;"  a  cross-bill  between 
defendants  is  not  included  in  the  pleadings  required. 

The  above  rule  stated  in  Story,  whether  correct  as  to 
other  cases  or  not,  ought  in  reason  to  govern  in  the  ac- 
counting between  partners;  and  it  has  been  held  so  to  do. 

"  In  taking  an  account  on  a  bill  filed  by  one  partner 
against  his  copartners,    *    *    *    the  decree  should  settle 
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the  partnership  concerns  between  all  the  individual  part- 
ners as  if  each  was  a  plaintiff  in  a  bill  against  his  co- 
partners. The  whole  should  be  adjudicated;  not  only 
the  claims  of  the  plaintiff  against  defendants,  but  also 
the  claims  of  the  defendants  between'  themselves."  3 
Daniells'  Ch.  PL  and  Pr.  1249. 

In  this  ca^e  defendant  in  error,  Julia  P.  Thayer, 
alleged  in  her  answer  that  there  was  a  balance  due  her 
from  her  co-defendant,  Craig,  and  prayed  a  decree  there- 
for. We  think  the  relief  was  properly  granted,  though 
she  filed  no  pleading  entitled  a  cross-bill  against  Craig 
demanding  the  same. 

Error  is  assigned  to  the  action  of  the  court  in  allowing 
interest  upon  the  amounts  found  due  from  Craig  to  the 
defendants  in  error.  Sec.  2,  ch.  44,  Revised  Statutes  of 
Colorado,  allowed  the  recovery  of  interest,  when  there 
was  no  agreement  therefor,  at  the  rate  of  ten  per  cent 
per  annum,  **  on  money  withheld  by  any  unreasonable 
and  vexatious  delay. "  The  court  in  the  decree  found  that 
Craig  had  "unreasonably  and  vexatiously  withheld" 
from  defendants  in  erix)r  the  sums  of  money  therein  de- 
clared to  be  due  them.  The  statute  authorized  the  allow- 
ance of  interest  under  certain  circumstances;  the  court 
found  those  circumstances  to  exist  in  this  case;  and  we 
are  not  disposed  to  say  that  the  evidence  fails  to  sustain 
the  finding. 

The  pleadings  and  evidence  show  that  defendant  in 
error,  Julia  P.  Thayer,  acquired  her  interest  in  the  part- 
nership property  and  business  by  purchase  from  H.  K 
Thayer,  her  husband.  It  is  claimed  that  this  purchase 
or  attempted  purchase  was  void,  and  passed  to  her  no 
interest  in  the  property.  That  under  the  law  as  it  then 
existed  in  Colorado,  the  husband  could  not  make  a  valid 
contract  with  his  wife,  and  thus  transfer  to  her  the  title 
or  ownership  of  property. 

Whether  the  position  of  counsel  be  correct,  had  the 
question  arisen  in  an  action  at  law,  we  need  not  deter- 
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mine.  This  is  an  action  in  equity,  and  the  common  law- 
rule  was  long  ago  relaxed  in  courts  of  equity.  It  is  said 
that,  "though  void  at  law,  an  absolute  conveyance  of 
real  or  personal  property  from  the  husband  directly  to  his 
wife  is  good  in  equity,  and  sufficient,  so  far  as  the  form  is 
concerned,  to  divest  the  husband  of  such  property  and  to 
vest  the  same  in  the  wife,  as  against  all  persons  save  the 
creditors  of  the  husband,  especially  when  the  transfer  is 
fairly  made  upon  a  meritorious  or  valuable  consideration. " 
Putnam  v.  Bickndl  et  al.  18  Wis.  351,  and  cases  there 
cited;  Demiiig  v.  WilliamSy  26  Conn.  225,  and  cases 
cited;  Tennison  v.  Tennison  et  al.  46  Mo.  Y7;  Livingston 
V.  Livingston^  2  Johns.  Ch.  537. 

No  fraud  or  want  of  consideration  in  connection  with 
the  sale  to  Julia  P.  Thayer  is  alleged  or  proven,  and  no 
creditors  of  her  husband  ai*e  complaining  in  this  ac- 
tion. 

We  do  not  think  the  statutes  of  1861,  referred  to,  abro- 
gate the  foregoing  doctrine  prevailing  in  equity.  The  case 
of  Holladay  v.  Daily ^  1  Col.  460,  is  an  action  of  ejectment, 
and  would  not,  if  it  held  for  the  purposes  of  that  action, 
as  counsel  contend,  in  any  way  conclude  us  in  deciding 
the  question  under  consideration. 

Thei*e  were  three  different  transfers  of  partnership  in- 
terests at  as  many  different  times;  but  after  each  trans- 
fer the  business  continued  precisely  as  before.  No  objec- 
tion or  protest  was  made  by  plaintiff  in  error,  or  by  any 
other  person;  the  mill  was  operated,  lumber  was  sawed 
and  marketed,  and  the  business  carried  on  with  his 
knowledge  and  consent,  as  though  no  such  transfers  had 
been  made;  plaintiff  in  error  received  from  the  business, 
according  to  the  decree,  upwards  of  $5, 500  more  than  his 
share  of  the  proceeds  belonging  to  the  firm.  This  con- 
duct implies  consent  on  his  part  to  the  creation  of  a  new 
.partnership  or  continuance  of  the  old  one  under  the  old 
name,  after  each  transfer;  it  amounts  to  a  ratification  by 
him  of  all  the  acts  done  in  the  transaction  of  the  business 
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during  the  various  changes  in  the  pari^nership  above 
mentioned. 

He  cannot  be  heard  in  a  court  of  equity  to  deny  his  lia- 
bility to  defendants  in  error  on  the  ground  that  no  part- 
nership existed  between  them  and  himself. 

The  judgment  of  the  district  court  must  be  affirmed. 

Affirmed. 

Mr.  Justice  Stone,  having  been  of  counsel,  did  not  sit 
in  this  case. 


WaTX  et  al.   v.  LiVEZAY.l 

Petition  for  rehearing. 

Per  Curiam:  The  jury,  after  deliberating  some  time, 
returned  and  propounded  to  the  court  certain  questions; 
the  record  does  not  contain  the  interrogatories,  and  we 
are  not  advised  as  to  what  they  were.  The  court  an- 
swered them  in  writing,  and  the  principal  objection  urged 
upon  this  petition  questions  the  correctness  of  the  in- 
struction thus  given. 

We  may  infer  from  the  language  of  the  instruction 
that  the  j|ury  asked  whether  certain  acts  and  omissions 
to  act  on  the  part  of  plaintiff  constituted  contributory 
negligence;  for  they  are  informed  therein,  that  whether 
acts  or  omissions  to  act  constitute  contributory  negligence 
is  a  question  of  fact  which  they  alone  must  determina 
The  court  further  says:  "  I  may  with  propriety  suggest 
to  you  that  such  acts  or  omissions  should  be  viewed  in 
connection  with  and  in  the  sight  of  all  the  other  facts 
and  circumstances  attending  the  accident;  such  as  the 
lact  that  defendants  were  common  carriers;  that  it  was 
their  duty  to  take  all  the  precautions  of  a  cautious  man 
in  guarding  against  accidents  and  injuries  to  passengers 

^  Ante,  p.  465. 
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traveling  upon  their  coaches;  the  fact,  if  it  be  estab- 
lished, that  plaintiff  took  his  position  on  the  outside  of 
the  coach  under  the  supervision  of  defendants'  agent;  the 
fact,  if  it  be  established,  that  the  driver  assured  him  that 
the  team  should  be  held  or  watched,  and  all  other  facts 
in  evidence  connected  with  the  accident."  The  balance 
of  the  instruction  contained  simply  a  restatement  of  cor- 
rect legal  propositions,  most  of  which  were  embodied  in 
the  instructions  given  before  the  jmy  retired.  There 
was  no  dispute  as  to  defendants  being  common  carriers, 
and  they  could  not  have  been  injured  by  this  expression 
used  in  the  instruction;  and  the  rule  of  law  as  to  their 
duty  in  guarding  against  accidents  is  correctly  stated. 
The  question  is  therefore  confined  to  the  propriety  of  call- 
ing the  attention  of  the  jury  to  the  two  remaining  facts 
mentioned  in  the  instruction,  viz.,  that  plaintiff  assumed 
a  post  of  danger  under  direction  of  defendants'  agent,  and 
that  the  driver  assured  him  the  horaes  should  be  held  and 
watched. 

We  have  examined  the  cases  cited  by  counsel  in  sup- 
port of  their  argument  upon  this  point,  but  fail  to  find 
any  that  are  analogous  to  the  one  before  us,  or  which 
would  justify  us  in  concluding  that  there  is  error  in  this 
part  of  the  instruction. 

The  court  does  not  undertake  to  tell  the  jury  that  these 
facts  are  established;  and  he  does  not  restrict  their  delib- 
erations to  them  in  deciding  the  question  of  contributory 
negligence;  neither  does  he  say  that  these  facts  author- 
ize a  determination  of  the  question  before  them  either 
way. 

The  immediate  question  presented  by  their  inquiry  re- 
ferred to  plaintiff's  contribution  to  the  injury.  The  court 
tells  them  that  they  should  view  his  act  in  taking  a 
dangerous  seat  upon  the  coach  in  the  light  of  the  fact,  if 
it  be  established,  that  he  did  so  under  direction  of  defend- 
ants' agent,  and  that  they  should  consider  his  failure  to 
get  off  the  coach  and  away  from  the  danger  in  view  of 
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the  fact,  if  established,  that  he  received  assurances  of  pro- 
tection from  injury  from  another  of  defendants'  agents. 

We  recall,  and  counsel  cite,  no  fact  or  circumstance 
favorable  to  defendants,  connected  directly  with  this  ques- 
tion, which  could  have  been  mentioned  to  the  jury 

So  the  instruction  is  not  obnoxious  to  the  objection  that 
it  invites  special  attention  to  facts  unfavorable  to  defend- 
ants, and  omits  those  which  are  favorable. 

We  do  not  wish  to  be  understood  as  encouraging  the 

practice  of  calling  attention  in  instructions  to  particular 

facts  in  evidence.    Yet  considering  the  entire  instruction 

before  us  in  connection  with  the  pleadings  and  proofs  in 

this  case,  we  cannot  discover  any  error  which  justifies  a 

rehearing. 

Rehearing  denied. 
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1.  It  is  not  the  duty  of  a  court  to  see  that  litigants  in  civU  cases  are 
supplied  with  attorneys  in  every  stage  of  the  proceeding. 

8.  It  is  within  the  discretion  of  a  court  to  delay  proceedings  in  a  cause, 
when,  without  the  fault  of  a  party  therein,  an  attorney  unexpect- 
edly withdraws  from  the  case  to  the  injury  of  his  client ;  but  the 
discretion  of  the  court,  either  exercised  or  in  refusing  to  act  therein, 
is  not  ground  for  error. 

8.  When  the  plaintiff  below  expressly  waired  a  trial  by  jury,  the  de- 
fendant failing  to  appear,  heidy  that  a  trial  by  the  court  was  proper 
under  section  184  of  the  code. 

4.  Under  section  75  of  tlie  code,  the  party  aggrieved  may  have  relief 
upon  application  to  the  court  below  or  the  judge,  within  five  months 
after  adjournment  of  the  term,  from  a  judgment  taken  against 
him  through  mistake,  inadvertence,  surprise  or  excusable  neglect 

Error  to  District  Court  of  Park  County, 
The  facts  are  sufficiently  stated  in  the  opinion. 
Messrs.  Wells,  SMrrn  and  Macon,  for  plaintiffs  in  error- 
Mr.  Charles  S.  Wilson,  for  defendant  in  error. 
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Stone,  J.  Two  grounds  are  relied  upon  for  the  re- 
versal of  the  judgment  in  this  case. 

First.  That  the  court  allowed  *'  the  attorney  of  defend- 
ants "  below  to  withdraw  from  the  case,  and  proceeded 
to  trial  and  judgment  without  notice  to  the  chents  of 
said  attorney  that  their  attorney  had  withdrawn,  and 
without  ** admonishing  said  attorney  of  his  duty." 

We  have  never  understood  it  to  be  the  legal  duty  of  a 
court  in  civil  csises  to  see  that  the  litigants  were  supplied 
with  attorneys  in  every  stage  of  the  proceedings,  and  to 
be  held  responsible  for  an  omission  of  such  duty. 

Undoubtedly  it  is  within  the  discretion  of  a  court  to 
delay  pi-bceedings  in  a  cause,  when,  without  the  fault  of 
a  party  therein,  an  attorney  unexpectedly  withdraws 
from  the  case  to  the  injury  of  his  client;  but  the  discre- 
tion of  the  court,  either  exercised  or  in  refusing  to  ict 
therein,  is  not  ground  for  error. 

The  argument  of  counsel  in  this  court  proceeds  upon 
the  assumption  that  the  attorney  complained  of  was  the 
sole  attorney  of  plaintiffs  in  error  in  the  court  below,  but 
the  record  shows  that  he  was  one  of  four  attorneys  who 
appeared  therein  for  plaintiffs  in  error. 

The  second  ground  of  error  assigned  is,  that  the  case 
was  tried  to  the  court,  and  that  inasmuch  as  it  involved 
issues  of  fact,  the  plaintiffs  in  error  were  entitled  to  a 
trial  by  jury;  the  record  shows  that  the  defendants  be- 
low —  the  plaintiffs  in  error  here  —  failed  to  appear  at 
the  tidal,  and  that  the  plaintiff  below  expressly  waived  a 
trial  by  jury,  and  thereupon  the  trial  was  had  by  the 
court.  Such  proceeding  is  specifically  provided  for  by 
section  184  of  the  code,  in  the  following  language:  **  Trial 
by  jury  may  be  waived  by  the  several  parties  to  an  issue 
of  fact,  in  actions  arising  on  contract,  and  with  the  as- 
sent of  the  court  in  other  actions,  in  the  manner  follow- 
ing: First,  by  failing  to  appear  at  the  trial;  second,  by 
written  consent,  in  person,  or  by  attorney  filed  with  the 
clerk;  third,  by  oral  consent  in  open  court  entered  in  the 
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minutes.    The  court  may  pi'escribe  by  rule  what  shall  be 
deemed  a  waiver  iu  other  cases." 

There  is  a  mistake  in  the  punctuation  of  this  section  as 
printed  in  the  code,  and  we  have  given  in  the  foregoing 
quotation  the  punctuation  of  the  original  act,  as  set  out 
by  an  exemplified  copy  filed  by  counsel  for  defendant  in 
error. 

Counsel  for  plaintiffs  in  error  submit  the  rather  re- 
markable proposition,  that  the  right  of  trial  by  jury,  be- 
ing a  constitutional  right  (see  sec.  23,  Bill  of  Eights, 
Constitution  of  Colorado,  art  XI),  cannot  be  dispensed 
with.  It  is  scarcely  necessary  for  us  to  even  announce 
what  we  have  understood  to  be  a  doctrine  so  well  settled 
and  familiar  to  the  profession,  that  in  civil  proceedings  a 
party  may  waive  a  right  which  exists  solely  for  his  own 
benefit.  And  this,  too,  whether  the  right  is  given  either 
by  statute  or  by  the  constitution.  Sedgwick  on  Statutory 
and  Constitutional  Law,  88. 

Besides,  if,  under  any  of  the  alleged  errora  herein 
complained  of,  the  plaintiffs  in  error  were  entitled  to  any 
relief,  an  ample  remedy  was  afforded  und<T  section  75  of 
the  code,  upon  application  by.  the  party  aggrieved  to  the 
court  below,  or  the  judge  thereof,  within  five  months  after 
the  adjournment  of  the  term,  for  relief  "from  a  judgment, 
order,  or  other  proceeding,  taken  against  him  through 
mistake,  inadvertence  or  surprise,  or  excusable  neglect;" 
and  in  this  case  the  court,  upon  its  own  motion,  as  the 
record  before  us  discloses,  ordered  a  stay  of  the  judgment 
rendered  for  thirty  days  from  the  date  of  rendition,  '*  to 
give  the  defendants  an  opportunity  of  moving  to  set  aside 
the  judgment  if  they  see  fit  to  do  so." 

There  is,  therefore,  no  error  disclosed  by  the  record, 
but  it  affirmatively  appears  that. the  plaintiffs  in  error 
have  no  good  cause  of  complaint  upon  any  of  the  grounds 
stated. 

Affirmed. 
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Law  v.  Brinker 

1.  Where  a  cause  is  tried  to  the  court,  and  no  exception  is  taken  and 

allowed  to  the  judgment,  this  court  will  not  consider  the  evidence 
for  the  purpose  of  determining  its  sufficiency  to  sustain  the  judg- 
ment. 

2.  Where  a  bill  of  exceptions  does  not  purport  to  contain  all  the  testi- 

mony, this  court  is  precluded  from  reviewing  the  judgment  upon 
the  evidence. 

8.  The  drawers  of  a  bill  of  exchange,  after  unconditional  acceptance  in- 
dorsed thereon,  cannot  be  admitted  to  plead  a  want  of  consideration      ^  ^{ 
for  their  acceptance  in  an  action  by  the  payee.  ^  ^ 

4.  Under  section  24  of  the  code,  an  action  may  be  brought  upon  a  bill  of 
exchange  in  the  county  where  the  plaintiff  resides. 

Appeal  from  County  Court  of  Arapahoe  County. 

The  case  is  stated  in  the  opinion. 
Mr.  L.  J.  Law,  for  appellant. 
Mr.  R.  D.  Thompson,  for  appellee. 

Helm,  J.  We  cannot  review  the  judgment  in  this  case 
upon  tlis  evidence.  A  jury  was  expressly  waived  by  the 
parties,  and  the  cause  was  tried  to  the  court.  No  excep- 
tion was  taken  or  allowed  to  the  judgment,  and  we  are 
thei'efore  without  jurisdiction  to  consider  the  testimony 
except  as  hereinafter  indicated.  Session  Laws  1879, 
p.  225,  sec.  24;  Colorado  Springs  Co.  v.  Hopkins^  5  Col. 
206.  See,  also,  construction  of  a  similar  statute  by  the 
supreme  court  of  the  territory.  Phelps  v.  Spruance^ 
1  Col.  414. 

The  bill  of  exceptions  does  not  purport  to  contain  all 
the  testimony;  and  for  this  reason,  also,  we  are  precluded 
from  reviewing  the  judgment  upon  the  evidence.  Gor- 
don V.  Damelly  5  Col.  302;  Martin  v.  Forcey  3  Col.  199. 

The  foregoing  rules  of  practice,  however,  only  prevent 
our  considering  the  evidence  for  the  purpose  of  determin- 
ing its  sufficiency  to  sustain  the  judgment.  We  may  still 
pass  upon  assignments  of  error  resting  on  exceptions  duly 
reserved  at  the  trial  to  the  admission  or  rejection  of 
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testimony,  or  to  other  rulings  which  are  subject  to  review 
in  this  court.  Patten  v\  The  Coen  aiid  Ten  Broecke  Co. 
3  Col.  2G5;  The  Colorado  Sj^rings  Co.  v.  Hopkins^  supra. 

The  action  was  brought  upon  a  bill  of  exchange  by  ap- 
pellee against  appellant  and  one  Dickey.  Appellee  was 
the  drawer  thereof  and  also  the  payee  th^i^in  named; 
appellant  and  said  Dickey  were  the  drawees,  and  each  in- 
dorsed thereon  his  unconditional  acceptance  in  writing. 

By  so  doing  they  became  severally  liable  for  the  pay- 
ment thereof;  they  occupy  the  same  position  as  co-makers 
of  a  promissory  note.  Having  voluntarily  placed  himself 
in  this  attitude,  appellant  could  not  plead  a  want  of  con- 
sideration for  his  acceptance.  Anderson  v.  Anderson^  4 
Dana,  352;  Orant  v.  Ellicott,  7  Wend.  227;  Nowak  v. 
Eoccelsior  Stone  Co.  78  111.  307;  Towsley  v.  SumraUj  2 
Peters,  183;  Dien.^ey  v.  Loeb,  22  HI.  393. 

He  could  not  invoke  the  rules  controlling  the  liability 
of  one  who  is  an  accommodation  surety  for  the  drawer  of 
a  bill  of  exchange,  even  if  such  rules  are  as  claimed  by 
counsel;  for,  as  above  stated,  appellee  was  also  the  payee, 
and  the  accommodation  was  not  rendered  to  him  but  to 
Dickey,  appellant's  co-acceptor.  As  between  Dickey  and 
appellee,  the  proofs  establish  a  good  and  suflBcient  con- 
sideration, to  wit,  an  extension  of  time  for  payment  of 
the  debt  for  which  the  bill  of  exchange  was  given,  i 
Dana,  352;  7  Wend.  227,  supra. 

These  views  as  to  the  law  dispose  of  the  exceptions 
preserved  during  the  trial  to  the  rejection  of  testimony. 
We  will  therefore  not  discuss  them  in  detail. 

There  was  no  error  in  overruling  the  demurrer.  The 
bill  of  exchange  sued  on  is  not  expressly  made  payable  at 
any  particular  place;  and  if  it  were,  we  think  a  fair  con- 
struction of  section  24  of  the  code  allowed  appellee,  who 
was  plaintiff  below,  to  bring  suit  in  the  county  where  he 
resided. 

The  judgment  of  the  court  below  must  be  aflBrmed. 

Affirmed. 
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Under  the  statute  (General  Laws,  sec.  2058),  books  of  original  entry  are 
expressly  declared  to  be  admissible  in  evidence ;  but  the  foundation 
for  the  admission  of  such  testimony  uMist  be  laid  as  provided  by 
the  statute,  when  the  entries  liave  been  made  by  third  persons  not 
present  at  the  triaL 

Appeal  from  County  Court  of  Clear  Creek  County. 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  T.  Hughes,  for  appellant. 

Messrs.  Miichell  and  Palmer,  for  appellees. 

Helm,  J.  We  discover  but  one  error  in  this  record 
worthy  of  consideration. 

Appellees  were  the  proprietors  of  two  grocery  stores  in 
Georgetown;  they  brought  suit  and  obtained  judgment 
against  appellant  for  the  balance  due  upon  a  running  ac- 
count at  each  of  said  stores.  The  books  of  original  entry 
were  admitted  as  evidence  of  such  accounts.  Plaintiffs 
below  were  the  only  witnesses  sworn  in  their  behalf,  and 
they  testify  that  part  of  the  entries  in  said  books  were 
made  by  clerks.  The  only  testimony  as  to  the  whereabouts 
of  these  clerks  is  as  follows:  By  plaintiff  J.  F.  Tucker, 
with  reference  to  Churchill,  clerk  at  the  ''  upper  store," 
"I  don't  know  where  he  now  is; "  and  by  A.  0.  Tucker, 
about  those  at  "lower  store,"  "I  cannot  state  who  the 
clerk  in  1873  was;  in  1874  it  was  B.  F.  Darragh;  he  is  now 
in  Denver."  Both  witnesses  state  that  they  have  no  indi- 
vidual or  independent  recollection  as  to  the  purchase  by 
defendant  of  any  item  mentioned  in  the  accounts. 

The  entries  made  by  the  clerks  are  not  indicated  by 
proof  of  their  handwriting;  neither  are  those  of  the 
plaintiffs  in  any  way  identified  so  that  they  can  be  sep- 
arated from  the  entries  written  by  the  clerks.  J.  F. 
Tucker,  it  is  true,  testifies  that  he  was  book-keeper  at 
the  upper  store,  and  that  he  alone  made  entries  in  the 
day-book  and  ledger;  but  they  also  kept  at  this  store 
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what  was  termed  an  "  order  book,"  in  which  memoranda 
of  goods  sold  were  first  written;  he  testified  that  he 
"jposfed"  the  day-hook^  and  we  must  conclude  that  the 
order  book  was  the  book  of  original  entries. 

By  our  statute  (sec.  2053,  General  Laws  of  Colorado), 
books  of  original  entry  are  expressly  declai'ed  to  be 
admissible  in  evidence;  but  certain  preliminary  proofs 
are  required,  and  where  the  entries  are  made  by  third 
persons  not  present  at  the  trial,  such  proofs  are  as  fol- 
lows, to  wit:  That  the  person  who  made  them  is  dead  or 
a  non-resident  of  the  state;  if  the  latter,  that  he  was  dis- 
interested when  making  the  same;  and  that  they  were 
made  by  such  deceased  or  non-resident  person  in  the  usual 
"  course  of  trade  and' of  his  duty  or  employment."  Proof 
of  such  third  party's  handwriting  is,  of  course,  i^ndered 
necessary  by  the  foregoing. 

Neither  of  the  clerks  who  made  the  entries  in  these 
books  is  shown  to  be  dead  nor  a  non-resident  of  the  state. 
Were  we  to  admit  the  position  of  counsel,  and  say  that 
under  the  statute,  where  one  has  gone  "no  one  knows 
whither,"  it  is  the  same  as  though  he  were  known  to  be 
dead  or  absent  from  the  state,  still  plaintiffs  are  not  aided 
by  the  construction.  They  have  proven  no  search  of  any 
kind,  diligent  or  otherwise,  for  the  residence  of  Churchill, 
and  no  testimony  is  given  showing  an  effort  to  discover 
who  was  the  clerk  at  the  lower  store  in  1873,  while  Dar- 
ragh,  the  one  in  1874,  was,  according  to  the  evidence,  re- 
siding in  the  state,  so  near  that  twenty-four  hours  would 
have  been  sufficient  to  secure  his  presence  at  the  trial. 

It  is  not  necessary  for  us  to  consider  authorities  cited  as 
to  the  common  law  rules  on  this  subject. 

There  was  no  proper  compliance  with  the  requirements 
of  the  statute.  The  books  should  not  have  been  admitted 
upon  the  proofs  adduced  in  connection  therewith;  but 
without  them  no  case  was  made  out.  The  cause  must 
therefore  be  reversed  and  remanded  for  a  new  trial. 

Reversed, 
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Qarvey  v.  The  People  op  The  State  op  Colorado. 

1.  Under  the  statutes  of  Colorado,  subsequent  to  1870  and  prior  to  1881, 
in  an  indictment  for  murder,  a  plea  of  **  guilty  in  manner  and  form 
as  charged  in  the  indictment,"  Ticld  to  have  the  same  effect  as  a 
Terdict  of  a  jury  in  the  same  form,  and  to  subject  the  offender  to 
punishment  for  tlie  lower  grade  of  murder. 

^  The  mandate  of  our  state  constitution  is  that  no  ex  post  facto  law, 
nor  law  *  ♦  ♦  retrospective  in  its  operation,  *  •  *  shall 
ever  be  passed.  Any  law  passed  after  the  commission  of  an  offense, 
which,  in  relation  to  that  offense,  alters  the  situation  of  a  party  to 
his  disadvantage,  is  an  er  post  facto  law. 

8.  The  change  produced  in  the  law  by  the  act  of  1881,  in  relation  to  the 
crime  of  murder  previously  committed,  alters  the  situation  of  a 
party  so  charged  to  his  disadvantage,  and  makes  the  law  ex  post 
facto  under  the  federal  and  state  constitutions. 

Error  to  District  Court  of  Arapahoe  County. 

The  facts  are  stated  ia  the  opinion. 

Messrs.  Wells,  Smith  and  Macon,  for  plaintiff  in 
error. 

The  Attorney  General,  for  defendants  in  error. 

Beck,  C.  J.  At  the  March  term,  1881,  of  the  Weld 
county  district  court  the  plaintiff  in  error  was  indicted 
for  the  murder  of  one  George  Wolf.  The  crime  was 
charged  to  have  been  committed  in  said  county  on  the 
23d  day  of  May,  1880.  The  prisoner  pleaded  not  guilty  to 
the  indictment.  A  change  of  venue  was  applied  for,  and 
the  venue  changed  to  Arapahoe  county,  where  the  cause 
was  tried  at  the  special  November  term  of  the  district 
court  of  said  county,  resulting  in  a  verdict  of  "guilty  of 
murder  as  charged  in  the  indictment."  Upon  this  verdict 
the  prisoner  was  sentenced  to  imprisonment  at  hard 
labor  in  the  state  penitentiary  for  the  residue  of  his 
natural  life. 
It  is  assigned  for  error  that  the  court  erred: 
First    In  denying  motion  for  continuance. 
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Second.    In  denying  motion  in  arrest  of  judgment. 

Third.  In  giving  judgment  on  the  indictment,  no  of- 
fense being  charged  therein,  and  there  being  no  law  to 
warrant  judgment  upon  the  said  indictment. 

Only  the  second  and  third  assignments  are  relied  upon 
for  a  reversal,  and  no  objection  is  pointed  out  to  the  form 
of  the  indictment. 

Two  principal  propositions  are  laid  down  and  discussed 
by  counsel  for  the  prisoner,  viz. : 

First  That  after  the  commission  of  the  alleged  offense 
and  before  trial,  the  law  applicable  to  such  cases  was  so 
amended  as  to  change  the  rule  of  evidence  and  increase 
the  punishment. 

Second.  That  the  law  under  which  the  offense  was 
committed  was  repealed  before  trial,  without  a  saving 
clause,  and  there  was  no  law  in  existence  when  the  tri^ 
was  had  against  which  the  defendant  had  offended. 

As  the  law  stood  prior  to  1 870,  there  was  in  Colorado 
but  one  gi-ade  of  murder,  and  but  one  mode  of  punishing 
the  offense,  which  was  death  by  hanging.  Sees.  20  and 
183,  ch.  23,  R.  S.  1868. 

Section  20  provided  that  "  the  punishment  of  any  per- 
son or  persons  convicted  of  the  crime  of  mm-der  shaU  be 
death." 

In  1870  the  legislature  amended  section  20  as  follows: 

"  §  1.  That  section  20  of  said  chapter  22  of  the  Revised 
Statutes  of  Colorado  temtory  shall  be  hereafter  construed 
so  that  the  death  penalty  for  the  crime  of  murder  shall 
not  be  ordered  to  be  inflicted  by  the  courts  of  the  terri- 
tory, unless  the  jury  trying  the  case  shall,  in  their  ver- 
dict of  guilty,  also  indicate  that  the  killing  was  deliberate 
or  premeditated,  or  was  done  in  the  perpetration  or  at- 
tempt to  perpetrate  some  felony. 

"§  2.  Any  person  hereafter  found  guilty  of  the  crime 
of  muixier  by  the  verdict  of  a  jury,  without  any  indication 
in  such  verdict  whether  the  killing  was  deliberate  or  pre- 
meditated, or  was  done  in  the  perpetration  or  attempt  to 
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perpetrate  some  felony,  shall  be  sentenced  to  confinement 
in  the  penitentiary  for  and  during  such  person's  natural 
life;  which  confinement  may  be  with  or  without  hard 
labor,  or  both,  at  the  discretion  of  the  courts"  Laws  1870, 
pp.  70,  71. 

The  above  sections  1  and  2  of  the  act  of  1870  were  in- 
sei^ted  in  chapter  24  of  the  compilation  of  the  statutes  in 
1877  as  sections  2G8  and  269  of  the  Criminal  Code  (Gen- 
eral Laws  1877,  pp.  339,  340),  and  are  referi^ed  to  by  the 
last-mentioned  numbers  in  the  legislation  of  1881. 

The  law  remained  as  thus  amended  until  the  passage 
of  the  act  of  March  1,  1881,  when  sections  268  and  269 
were  repealed,  and  two  other  sections  enacted  to  stand  in 
lieu  thereof,  numbered  respectively  section  3  and  section 
4  of  said  act,  as  follows: 

"§  3.  Section  268  of  said  chapter  is  hereby  repealed, 
and  the  following  shall  stand  in  Ueu  thereof  as  section  268: 

"  The  death  penalty  for  the  crime  of  murder  shall  not 
be  ordered  to  be  inflicted  by  the  courts  of  this  state  in  any 
case,  unless  the  jury  trying  the  case  shall,  in  their  verdict 
of  guilty,  also  indicate  the  killing  was  deliberate  or  pre- 
meditated, or  was  done  in  the  perpetration  or  attempt  to 
perpetrate  some  felony,  or  unless  the  jury,  in  case  where 
the  defendant  pleads  guilty,  and  the  jury  to  whom  the 
question  of  deliberation  or  premeditation,  or  that  the 
killing  was  done  in  the  perpetration  or  attempt  to  perpe- 
trate some  felony,  shall  be  submitted  as  hereinafter  pro- 
vided, shall,  in  their  verdict  upon  that  question,  indicate 
that  the  killing  was  deUberate  or  premeditated,  or  was 
done  in  the  perpetration  or  attempt  to  perpetrate  some 
felony. 

"  In  case  where  the  party  indicted  for  the  crime  of 
murder  shall  plead  guilty  thereto,  and  persist  therein,  the 
court  thereupon  shall  impanel  a  jury,  as  in  other  cases, 
to  whom  shall  be  submitted  and  who  shall  hear  and  de- 
termine the  question  and  vindicate  [indicate]  in  their 
verdict  whether  or  not  the  killing  was  deUberate  or  pre- 
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meditated,  or  was  done  in  the  perpetration  or  attempt  to 
perpetrate  some  felony,  and  in  such  case  that  question 
and  none  other  shall  be  submitted  to  the  jury. 

"§  4.  Section  269  of  said  chapter  is  hereby  repealed, 
and  the  following  shall  stand  in  heu  thei^of  as  section  269: 

"Any  person  hereafter  found  guilty  of  the  crime  of 
murder  by  his  plea  of  guilty,  in  case  such  plea  is  received, 
or  by  the  verdict  of  a  jury,  where  atrial  is  had  without 
any  confession  in  such  plea,  or  indication  in  such  verdict, 
whether  the  killing  was  deliberate  or  premeditated,  or 
was  done  in  the  perpetration  or  attempt  to  perpetrate 
some  felony,  shall  be  sentenced  to  confinement  in  the  peni- 
tentiary for  and  during  such  person's  natural  life,  which 
confinement  may  be  with  or  without  hard  labor,  in  the 
discretion  of  the  court."    Laws  1881,  pp.  70,  71. 

In  support  of  the  proposition  that  the  legislation  of  1881 
had  the  effect  to  change  the  rule  of  evidence  and  to  in- 
crease the  punishment,  the  prisoner's  counsel  make  the 
point  that  as  the  law  stood  at  the  time  the  offense  was 
committed,  a  prisoner  had  the  right  to  plead  guilty,  and 
by  so  doing  escape  all  hazard  of  a  death  sentence.  This 
plea,  they  say,  was  conclusive  of  the  prisoner's  innocence 
of  murder  in  the  first  degree,  and  conclusive  of  his  guilt 
in  the  second  degree;  that  the  court  was  bound  to  accept 
the  plea,  and  to  render  judgment  thereon  for  the  lower 
grade  of  murder,  without  an  examination  of  facts  for  the 
purpose  of  ascertaining  the  degree  of  guilt,  and  that  such 
was  the  practice  adopted  by  the  district  courts. 

Many  authorities  are  cited  in  support  of  the  proposi- 
tions that  a  plea  of  guilty  to  an  indictment  for  homicide 
only  confesses  the  guilt  of  the  accused  as  to  the  lowest 
grade  of  the  offense;  that  it  authorizes  the  same  judg- 
ment as  does  a  general  verdict  of  guilty  retiu-ned  by  a 
jury,  which  is  held  to  be  responsive  to  the  lowest  degree 
of  the  crime  charged  in  the  indictment. 

These  propositions  are  fully  supported  by  the  authori- 
ties cited  as  to  cases  wherein  the  indictment  is  in  the 
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common  law  form.     2  Bish.  Crim.  Prac.  §  566,  note  4,  and 
cases  cited. 

There  is  a  strong  reason  why  no  greater  effect  should 
be  given  the  ordinary  plea  of  guilty,  under  the  statutes 
of  the  state  as  they  existed  prior  to  the  amendment  of 
1881,  than  that  accorded  to  a  general  verdict  of  guilty. 
The  reason  is  that  the  statutes  require  the  grade  of  the 
offense  to  be  ascertained  by  the  verdict  of  a  jury  before 
the  death  penalty  could  be  ordered  to  be  inlBlicted. 

To  authorize  a  sentence  of  death,  the  jury  were  re- 
quired to  find  and  indicate  in  their  verdict  that  the  killing 
was  deliberate  or  premeditated,  or  was  done  in  the  perpe- 
tration or  attempt  to  perpetrate  some  felony.  But  no 
provision  was  made  for  submitting  to  a  jury  the  question 
of  the  gi'ade  of  the  offense  when  the  defendant  pleaded 
guilty.  It  was  not  required  that  these  circumstances  of 
aggravation  should  be  charged  in  the  indictment,  but  on 
the  other  hand  the  common  law  form  of  indictment  was 
prescribed  as  sufficient  in  all  murder  cases.  Laws  1879, 
page  50. 

Under  these  statutes  a  verdict  of  ^'guilty  in  manner 
and  form  as  charged  in  the  indictment, "  was  in  all  cases 
a  conviction  of  the  lower  grade  of  murder.  Although 
the  indictment  charged  that  it  was  committed  with  pre- 
meditation, or  under  any  of  the  other  circumstances 
which  constitute  murder  of  the  higher  grade,  the  effect 
of  a  general  verdict  of  guilty  was  the  same.  The  only 
sentence  that  could  be  awarded  was  imprisonment,  with 
or  without  hard  labor,  in  the  penitentiary,  for  the  life  of 
the  offender. 

We  can  conceive  of  no  satisfactory  reason  why  a  plea 
of  **  guilty  in  manner  and  form,  as  charged  in  the  indict- 
ment," should  not  have  the  same  effect  as  the  verdict  of 
a  jury  in  the  same  form. 

Whether  the  court  was  bound  to  accept  such  plea  and 
to  render  judgment  of  imprisonment  thereon,  without 
instituting  further  proceedings  to  ascertain  the  degree  of 
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guilt,  may  admit  of  some  doubt,  but  that  such  was  the 
practice  must  be  conceded.  It  was  under  this  construc- 
tion of  the  statute  that  Philomena  Gallotti  and  six  or 
seven  other  ItaUans  were  sentenced  to  confinement  in  the 
penitentiary  for  life  on  their  plea  of  guilty,  for  the  mur- 
der of  the  four  Italian  musicians.  And  while  it  was  gen- 
erally deplored  that  the  statute  permitted  the  perpetrators 
of  that  horrible  assassination  to  escape  the  severest  pen- 
alty of  the  law,  yet  we  are  not  aware  that  the  soundness 
of  the  ruling  has  been  questioned.  Whether  correct  or 
not,  however,  such  being  the  recognized  practice,  the  ef- 
fect was  the  same  as  if  it  had  been  duly  authorized;  per- 
sons indicted  for  murder  could  avail  themselves  of  it 
without  risk,  since  the  statutes  gave  neither  an  appeal  or 
writ  of  error  in  favor  of  the  people.  Even  if  they  did  it 
would  probably  be  unavailing  in  such  a  case.  The  con- 
stitution of  this  state  provides  that  no  person  shall  be 
twice  put  in  jeopardy  for  the  same  oflfense.  When  a 
prisoner  is  arraigned  upon  a  sufficient  indictment,  his 
plea  has  been  accepted  and  recorded,  not  only  as  a  con- 
fession of  his  guilt  but  as  evidence  of  the  degree  of  guilt, 
and  final  judgment  entered  thereon,  a  new  trial  subject- 
ing him  to  the  hazard  of  a  conviction  for  a  higher  grade 
of  the  oflfense  would  not  only  appear  to  be  in  violation  of 
the  constitution,  but  in  conflict  with  the  great  weight  of 
authority  on  the  point.  1  Bishop  Grim.  Law,  992,  lOM, 
and  cases  cited.  It  is  evident  that  the  legislature  recog- 
nized this  construction  of  the  law  as  being  settled  in  ac- 
cordance with  the  practice  referred  to,  from  the  changes 
made  therein  by  that  body  in  1881.  These  changes  relate 
only  to  the  effect  of  the  plea  of  guilty. 

The  intent  of  the  legislature  in  this  behalf  is  not  as  in- 
telligibly expressed  as  it  might  be,  but  that  it  was  intended 
to  change  the  effect  heretofore  accorded  the  plea  of  guilty 
so  that  the  death  penalty  might  be  imposed,  notwith- 
etanding  the  plea,  is  apparent.  This  is  the  only  construc- 
tion which  the  language  employed  is  susceptible  of,  that 
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will  not  produce  absurd  consequences.  Judge  E 
says,  in  De  Bolt  v.  The  Ohio  Life  Insurance  and 
Company,  1  Ohio  St.  563,  that  *Hhe  legislature  w 
be  presumed  to  have  intended  an  absurd  or  unjust 
quence."  Chief  Justice  Shaw  said:  "We  can  oi 
certain  the  legal  intent  of  the  legislature  by  the  Ian 
they  have  used,  applied  and  expounded  conforma 
the  settled  and  well  known  rules  of  construction." 
monwealth  v.  Kimball,  21  Pick.  376.  Mr.  Sedgwic 
that,  in  construing  a  statute,  Lord  Coke's  view  is 
kept  in  view,  and  the  judges  are  to  inform  themsel 
the  previous  state  of  the  law,  and  of  the  mischiefs 
the  statute  to  be  construed  was  passed  to  obviate, 
wick  on  Stat,  and  Const.  Law,  p.  202.  Giving  effect, 
to  the  obvious  meaning  of  the  statute,  we  approa 
inquiry:  What  effect  did  the  change  in  the  law  pi 
upon  the  legal  rights  of  the  prisoner  ?  As  the  law 
on  the  23d  day  of  May,  1880,  when  the  murder  was 
mitted,  any  person  indicted  for  murder  had  it  wit! 
power  to  avoid  all  risk  of  a  capital  sentence  by  pl( 
guilty.  In  November,  1881,  the  time  of  the  tria 
privilege  did  not  exist;  it  had  been  taken  away  by  t 
of  March  1,  1881. 

The  constitution  of  the  United  States  prohibit! 
state  from  passing  ex  post  facto  laws.  The  mand 
our  state  constitution  is  *  *  that  no  ex  post  facto  la^ 
law  impairing  the  obligation  of  contracts,  or  retrc 
ive  in  its  operation,  *  *  *  shall  ever  be  passed 
general  assembly." 

The  leading  case  upon  laws  of  this  character  is  ( 
v.  Bullj  3  Dallas,  386,  decided  by  Justice  Chase  i 
supreme  court  of  the  United  States  in  1798.  H( 
**I  will  state  what  I  consider  ex  post  facto  laws  ^ 
the  words  and  the  intent  of  the  prohibition: 

^^  First.  Every  law  that  makes  an  action  done 
the  passing  of  the  law,  and  which  was  innocent 
done,  criminal,  and  punishes  such  action. 
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^^  Second.  Every  law  that  aggravates  A  crime  and 
makes  it  greater  than  it  was  when  committed. 

*'  Third.  Every  law  that  changes  the  punishment,  and 
inflicts  a  greater  punishment  than  the  law  annexed  to 
the  crime  when  committed. 

^^  Fourth.  Every  law  that  alters  the  legal  rules  of  evi- 
dence and  receives  less  or  different  testimony  than  the 
law  required  at  the  time  of  the  commission  of  the  offense 
in  order  to  convict  the  offender." 

It  is  argued  with  much  plausibility  by  the  prisoner's 
counsel  that  the  statute  has  been  so  changed  that  what 
was  before  received  as  conclusive  evidence  of  innocence, 
as  to  the  higher  grade  of  the  offense,  viz.,  a  plea  of  guilty, 
has,  under  the  new  act,  no  effect  as  evidence  for  the  pris- 
oner at  all. 

In  a  recent  opinion  in  the  supreme  court  of  the  United 
States  by  Mr.  Justice  Miller,  this  subject  was  very  fully 
considered,  and  the  most  important  cases  cited  and  re- 
viewed. Among  the  cases  cited  approvingly,  and  which 
seems  peculiarly  appropriate  in  the  present  case,  is  Unfiled 
States  V.  HaJly  2  Washington,  C.  C.  R  366,  afterwards 
affirmed  by  the  supreme  court  in  6  Cranch,  171. 

Mr.  Justice  Washington  said,  in  this  case,  that  "an  ea; 
post  facto  law  is  one  which  in  its  operation  makes  that 
criminal  which  was  not  so  at  the  time  the  action  was  per- 
formed,  or  which  increases  the  punishment,  or,  in  short, 
which,  in  relation  to  the  offense  or  its  consequences,  alters 
the  situation  of  a  party  to  his  disadvantage."  By  way  of 
application  to  the  case  on  trial,  which  was  for  the  viola- 
tion of  the  embargo  laws,  he  added:  "If  the  enforcing 
law  applies  to  this  case,  there  can  be  no  doubt  that  so  far 
as  it  takes  away  or  impaira  the  defense  which  the  law 
had  provided  the  defendant  at  the  time  his  bond  became 
forfeited,  it  is  ex  post  facto  and  inoperative." 

Another  case  cited  by  Mr.  Justice  Miller,  and  which 
illustrates  the  extent  to  which  the  doctrine  is  carried,  is 
that  of  Commonwealth  v.  McDonoughy  95  Mass.  681.     "It 
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• 
was  held,"  says  the  learned  justice,  *'thata  law  passed 

after  tho  commission  of  the  offense  of  which  the  defend- 
ant stood  charged,  which  mitigated  the  punishment,  as 
regarded  the  fine  and  maximum  of  imprisonment  that 
might  be  inflicted,  was  an  ex  post  facto  law  as  to  that 
case,  because  the  minimum  of  imprisonment  was  made 
three  months,  whereas  before  there  was  no  minimum 
limit  to  the  court's  discretion.  This  slight  variance  in 
the  law  was  held  to  make  it  ex  post  facto  and  void  as  to 
that  case,  though  the  effect  of  the  decision  was  to  leave 
no  law  by  which  the  defendant  could  be  punished,  and 
he  was  discharged,  though  found  guilty  of  the  offense. " 

Among  the  other  cases  cited  and  referred  to  in  this 
able  opinion  of  Mr.  Justice  Miller  ai'e:  Hartung  v.  The 
People,  22  N.  Y.  95;  In  re  Petty,  22  Kan.  477;  State  v. 
Keith,  63  N.  C;  State  v.  Sneed,  25  Tex.  Sup.  66;  Shep- 
herd V.  The  People,  25  N.  Y.  406;  Green  v.  Shumway,  39 
N.  Y.  418. 

The  case  above  referred  to  as  being  recently  decided  by 
the  supreme  court  of  the  United  States  was  that  of  Kring 
V.  State,  error  to  the  supreme  court  of  the  state  of  Mis- 
souri, reported  in  Central  Law  Journal,  Apiil  20,  1883. 
Kring  was  indicted  for  murder,  and  upon  his  plea  of 
guilty  was  convicted  of  murder  in  the  second  degree,  and 
sentenced  to  twenty-five  years'  imprisonment.  He  ap- 
pealed, and  the  judgment  was  reversed.  By  the  law  of 
Missouri  in  force  when  the  homicide  was  committed,  this 
conviction  was  an  acquittal  of  the  chaise  of  murder  in 
the  first  degree,  but  the  law  was  subsequently  so  changed 
by  an  amendment  to  the  state  constitution  that  when  a 
judgment  on  a  plea  of  guilty  should  be  lawfully  set  aside 
it  should  not  be  held  to  be  an  acquittal  of  the  higher 
crime.  He  was  subsequently  tried  several  times  be- 
fore a  jury,  his  plea  having  been  set  aside  by  the  trial 
court,  and  a  plea  of  not  guilty  entered  by  order  of  the 
court,  and  upon  the  last  trial  he  was  found  guilty  of  mur- 
der in  the  first  degree  and  sentenced  to  be  hanged.     The 
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judgment  was  affirmed,  first  by  the  court  of  appeals,  and 
afterwards  by  the  supreme  court  of  the  state,  these  courts 
taking  the  position  that  the  change  in  the  law  having  been 
efl^ected  before  the  plea  and  judgment  were  entered  of 
guilty  of  murder  in  the  second  degree,  and  that  as  the 
new  law  was  in  force  when  the  conviction  on  that  plea 
was  had,  its  effect  as  to  future  trials  in  that  case  must  be 
governed  by  that  law;  that  the  change  was  not  a  change 
in  crimes,  but  in  criminal  procedure,  and  that  such 
changes  are  not  ex  post  facto.  Referring  to  this  ruling, 
Justice  Miller  asks  and  answers  the  pertinent  question: 
"Can  any  substantial  right  which  the  law  gave  the  de- 
fendant, at  the  time  to  which  his  guilt  relates,  be  taken 
away  from  him  by  ea:  post  facto  legislation,  because  in 
the  use  of  a  modern  phrase  it  is  caUed  a  law  of  procedure  ? 
We  think  it  can  not."  In  another  part  of  the  opinion  he 
says:  *' Whatever  may  be  the  essential  nature  of  the 
change,  it  is  one  which,  to  the  defendant,  involves  the 
difference  between  life  and  death,  and  the  retroactive 
character  of  the  change  cannot  be  denied. "  The  judgment 
of  the  state  court  was  reversed  upon  the  ground  that  "  the 
provision  of  the  constitution  of  Missouri,  which  denies 
to  the  plaintiff  in  error  the  benefit  which  the  previous 
law  gave  him  of  acquittal  of  the  charge  of  murder  in  the 
first  degree  on  conviction  of  murder  in  the  second  degree, 
is,  as  to  his  case,  an  ex  post  facto  law  within  the  mean- 
ing of  the  constitution  of  the  United  States." 

Applying  the  principles  of  the  above  authorities  to  the 
questions  raised  by  the  assignments  of  error  in  the  case 
at  bar,  it  would  seem  that  the  act  of  March  1,  1881,  has 
changed  the  law  of  this  state  to  the  disadvantage  of  those 
indicted  for  murders  previously  committed.  These  prin- 
ciples have  no  reference  to  convictions  under  a  statute 
before  its  repeal. 

Attorney  General  Toll  takes  the  position  that  the  law 
of  18Y0  was  substantially  re-enacted  by  the  later  statute, 
which  had  the  effect  to  continue  the  law  in  force  without 
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intermission^  citing  Bishop  on  Stat.  Crimes,  §  181;  State 
V.  Oumher,  37  Wis.  298,  and  several  other  Wisconsin  cases 
to  the  same  effect,  and  a  few  other  cases.  Upon  this  hy- 
pothesis he  argues  that  the  recent  legislation  did  not 
change  the  law  applicable  to  the  case  of  the  plaintiff  in 
error,  upon  his  plea  of  not  guilty. 

Were  it  conceded  that  the  authorities  cited  are  sound, 
the  answer  to  this  argument  is  that  the  pre-existing  law 
relating  to  the  crime  of  murder  and  its  consequences  was 
not  substantially  re-enacted.  On  the  contrary,  a  substan- 
tial defense  to  murder  in  the  higher  grade  was  wholly 
taken  away  by  the  change  made  in  respect  to  the  plea  of 
guilty.  This  plea,  as  it  existed  under  the  former  law,  has 
now  no  existence  at  all,  practically,  so  far  as  this  offense 
is  concerned.  Formerly  it  operated  as  an  acquittal  of 
the  highest  grade  of  the  offense.  As  it  now  exists  it  is 
more  unfavorable  to  the  party  pleading  it  than  the  plea 
of  not  guilty;  for  whereas,  upon  a  plea  of  not  guilty,  there 
is  a  chance  for  acquittal,  the  present  plea  of  guilty  insures 
conviction  as  to  the  lower  grade,  leaving  the  accused  to 
take  the  same  risks  of  conviction  of  the  higher  grade  as 
under  the  other  plea. 

This  defense,  under  the  former  practice,  was  available 
as  to  the  crime  of  murder  and  its  consequences,  and  the 
accused  had  the  legal  right  to  avail  himself  of  the  immu- 
nity from  a  death  sentence  at  any  time  before  conviction. 
It  cannot  militate  against  the  plaintiff  in  error  that  he 
did  not  at  his  trial  seek  to  take  advantage  of  a  defense 
which  had  previously  been  taken  away  from  him. 

Again,  the  two  sections  of  the  act  of  1870,  dividing 
murder  into  two  grades  and  specifying  the  punishment 
to  be  awarded  those  convicted  under  each,  were  expressly 
repealed  by  the  act  of  1881,  without  a  saving  clause,  and 
two  other  sections  were  substituted  therefor.  Thei« 
could,  therefore,  be  no  conviction  under  the  sections  re- 
pealed.    Hirschherg  v.  The  People  fante,  p.  145). 

All  that  remained  unrepealed  of  the  law  of  homicide 
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(save  the  provisions  relating  to  manslaughter  and  its  pun- 
ishment) were  the  sections  defining  the  crime  of  murder, 
providing  the  form  of  indictment  and  imposing  the  death 
penalty  upon  such  as  should  be  convicted.  It  is  dear 
that  the  accused  could  not  be  convicted  of  murder  under 
those  provisions  alone,  since  the  punishment  for  that 
offense  had  been  changed  from  imprisonment  or  death, 
as  the  proof  might  warrant,  to  death  only,  an  increase  of 
the  punishment  which  made  the  law  obnoxious  to  the 
constitutional  inhibition. 

Nor  could  he  be  legally  convicted  of  murder  in  the 
higher  degree  under  the  new  law,  considered  and  con- 
strued in  connection  with  the  unrepealed  sections  of  the 
old  law,  as  suggested  by  the  attorney  general,  for  the 
reason  that  this  law  deprived  the  prisoner  of  a  right 
of  defense  existing  in  his  favor  at  the  time  of  the  com- 
mission of  his  crime,  which,  if  employed,  would  have 
saved  his  life.  This  right  did  not  exist  at  the  time  of  the 
trial,  and  the  people,  whose  representatives  had  taken  it 
away,  could  not  be  heard  to  say  that  the  prisoner  would 
not  have  availed  himself  of  it. 

If  it  be  sought  to  convict  him  of  murder  of  the  second 
grade  only,  an  anomaly  in  statutory  construction  and 
procedure  is  encountered.  The  indictment  sufficiently 
charges  murder  of  the  higher  grade.  The  law  prescribes 
the  death  penalty  only  for  this  degree  of  the  offense; 
there  is  no  plea  which  of  itself  authorizes  a  conviction 
in  a  lower  degree,  and  yet  the  jury  must  be  instructed, 
contrary  to  the  letter  and  spirit  of  the  law,  that  they  can 
not  find  the  prisoner  guilty  of  murder  in  the  higher  de- 
gree. 

The  statute  will  not  bear  such  a  construction.  The  at- 
tempt to  apply  the  statute  to  past  offenses  develops,  as  to 
them,  its  retroactive  character. 

There  seems  to  be  no  escape  from  the  conclusion  that 
the  change  produced  in  the  law  by  the  act  of  18S1, 
in  relation  to  a  crime  of  the  grade  of  murder,  previ- 
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ously  committed,  alters  the  situation  of  a  party  to  his 
disadvantage,  and  makes  the  law  ex  post  factOy  both 
under  the  federal  and  state  constitutions.  This  is  sub- 
stantially the  conclusion  reached  by  the  supreme  court  of 
the  United  States  in  Kring  v.  State^  supra.  The  lan- 
guage of  the  court  is:  "We  are  of  opinion  that  any  law 
passed  after  the  commission  of  an  offense,  which,  in  the 
language  of  Washington,  in  United  States  v.  Hally  in  rela- 
tion to  that  offense  or  its  consequences,  alters  the  situa- 
tion of  a  party  to  his  disadvantage,  is  an  ex  post  facto 
law;  and  in  the  language  of  Denio,  in  Hartung  v.  The 
People^  no  one  can  be  criminally  punished  in  this  country, 
except  according  to  a  law  prescribed  for  his  government 
by  the  sovereign  authority  before  the  imputed  offense 
was  committed,  and  which  existed  as  a  law  at  the  time." 

The  conclusion  arrived  at  in  this  case  was  reached  after 
a  careful  examination  of  authorities,  and  after  mature 
deliberation.  In  the  language  of  the  supreme  court  of 
Massachusetts,  'though  it  is  desirable  that  all  offenders 
against  our  penal  laws  should  be  punished,  yet  it  is  better 
that  one  should  occasionally  escape  than  that  the  funda- 
mental principles  of  the  criminal  law  should  be  violated." 
Commonwealth  v.  McDonough,  supra. 

As  the  amendments  to  the  Criminal  Code  made  by  the 
legislatui'e  in  1883  have  no  application  to  this  case,  they 
have  not  been  referred  to  in  this  opinion. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed. 


The  London  Consoudated  Mining,  Millinq  and  Smelt- 
ing Company  v.  Findlay. 

1.  Where  the  evidence  fails  to  support  the  verdict  the  judgment  will 

be  reversed. 

2.  When  an  instruction  is  based  upon  evidence  not  properly  preserved 

in  the  record  by  a  bill  of  exceptions,  this  court  cannot  assume  there 
was  testimony  to  warrant  the  insti-uction ;  and  when  it  appears 
that  such  instruction  was  prejudicial  to  the  party  assigning  error 
thereon,  the  judgment  will  be  revei'sed. 
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Appeal  from  District  Court  of  Park  County. 
The  case  is  stated  in  the  opinion. 
Mr.  M.  J.  Bartley,  for  appeUant. 
Messrs.  C.  A.  Wilon  and  R.  L.  Thompson,  for  appellee. 

Beck,  C.  J.  The  judgment  in  this  case  must  be  re- 
versed for  the  failure  of  the  evidence  to  support  the  ver- 
dict of  the  jury. 

The  complaint  alleged  that  the  defendant,  The  London 
Consolidated  Mining,  Milling  and  Smelting  Company, 
having  a  lease  of  certain  mines  and  the  possession  of  a 
certain  stamp  mill,  engaged  the  plaintiff  to  superintend 
the  operations  of  the  mines  and  mill,  and  authorized  him 
to  expend  money  for  the  benefit  of  the  company,  promis- 
ing to  pay  him  for  his  services,  and  to  reimburse  the 
moneys  so  paid  out.  The  company  denies  in  its  answer 
having  at  the  time  alleged  a  lease  of  the  mines  or  posses- 
sion of  the  mill,  and  denies  that  it  employed  the  plaintiflf 
or  authorized  him  to  pay  any  moneys  on  its  account  for 
its  benefit. 

The  only  evidence  in  support  of  the  allegations  of  the 
complaint  was  the  testimony  of  the  plaintiff.  He  swore 
that  he  rendered  the  services  and  expended  the  money 
sued  for  by  virtue  of  an  agreement  made  with  four  cer- 
tain individuals,  Ellis,  Burke,  Steenbock  and  Carney,  who 
represented  themselves  to  be  officers  of  said  company. 
On  being  asked  how  he  knew  these  men  to  be  officers  of 
this  company,  his  answer  was,  **Well,  by  their  letter- 
heads, and  they  told  me  so. "  In  answer  to  further  ques- 
tions, he  said  he  relied  upon  their  statements,  and  upon 
their  letter- heads;  that  he  had  no  other  personal  knowl- 
edge of  the  fact. 

Opposed  to  this  was  the  testimony  of  three  witnesses, 
who  swore  that  the  plaintiff  disclaimed  to  them  having 
any  claim  upon  the  company  for  his  demand.  One  of 
these  witnesses  was  the  superintendent  of  the  company, 


1S83.J    London  C.  M.,  M.  &  S.  Co.  v.  Findlay.         6Y3 

and  another  was  president  of  the  same  until  a  few  days 
before  the  trial.  These  officers,  however,  were  elected 
after  the  claim  was  alleged  to  have  accrued,  but  both 
swore  positively  that  plaintiff  told  them  that  he  looked 
to  the  individuals  who  employed  him,  and  had  no  claim 
against  the  company.  In  the  conversation  with  the  pres- 
ident, the  latter  asked  him  if  he  had  any  claim  against 
the  company,  and  he  answered  that  he  had  not,  but  looked 
to  the  individuals  named. 

The  plaintiff  sought  to  avoid  the  effect  of  this  testi- 
mony by  swearing  that  he  was  not  speaking  about  the 
claims  which  he  now  sued  for,  in  those  conversations. 
The  evidence  wholly  fails  to  show  an  employment  by  the 
defendant  company,  and  the  verdict,  which  was  in  favor 
of  the  plaintiff,  was  palpably  unwarranted. 

As  the  record  appears  before  us,  there  was  also  error  in 
giving  the  second  instruction  on  the  part  of  the  plaintiff. 
It  appears  to  be  based  on  testimony  not  preserved  in  the 
bill  of  exceptions,  but  we  cannot  assume  that  there  was 
testimony  to  warrant  it.  This  instruction  is  made  the 
basis  of  the  third  assignment  of  error,  and  is  as  follows: 
**The  jury  are  instructed  that  a  corporation  cannot,  in  a 
sale  of  its  property  and  stock,  stipulate  against  the  pay- 
ment of  existing  debts  of  the  company  so  as  to  affect  the 
rights  of  creditors,  unless  they,  the  creditors,  are  parties 
to  such  stipulation  or  in  some  way  ratify  the  same." 

The  evidence  does  not  show  that  any  such  stipulation 
was  made  by  the  company,  and,  in  the  absence  of  evidence 
of  this  character,  the  effect  of  the  instruction  was  preju- 
dicial to  the  defendant.  For  the  reasons  assigned,  the 
judgment  is  reversed  and  the  cause  remanded. 

Reversed. 
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Haverly  Inyincible  Minino  Co.  v.  Howcutt. 

Judicial  power  cannot  be  conferred  by  consent  upon  one  not  clothed 
therewith  in  the  manner  designated  by  law ;  nor  can  suitors  by  cozk- 
sent  legalize  the  effort  of  such  a  person  to  act  in  place  of  a  judge 
and  perform  his  official  duties. 

Appeal  from  County  Court  of  Custer  County, 
The  facts  are  sufficiently  stated  ia  the  opinion. 
Mr.  George  S.  Adams,  for  appellant. 
Mr.  A.  W.  Brazee,  for  appellee. 

Helm,  J.  The  original  record  in  this  case  contains  the 
following  entry:  "By  agreement  of  the  parties,  this 
cause  is  heard  by  J.  T.  McNeely,  Esq.,  sitting  in  place  of 
the  court."  That  portion  of  the  record  purporting  to  be  a 
bill  of  exceptions  is  signed  by  J.  T.  McNeely  An  ex- 
amination of  this  so-called  bill  of  exceptions  discloses  the 
facts  that  McNeely  impaneled  and  instructed  the  jury, 
swore  the  witnesses,  received  the  verdict,  heard  and  over- 
ruled the  motion  for  a  new  trial  and  rendered  the 
judgment  appealed  from.  It  is  unnecessary  for  us  to  de- 
termine whether  or  not  we  should  ignore  the  contents  of 
this  document  entitled  a  bill  of  exceptions;  for  if  we  ac- 
cept as  correct  the  views  of  counsel,  and  treat  it  as  sur- 
plusage and  no  part  of  the  record,  there  yet  remains 
in  the  record  sufficient  to  apprise  us  of  the  fact  that  the 
court  abdicated,  for  the  time  being,  his  office,  and  that  a 
stranger  attempted  to  perform  the  duties  thereof. 

We  cajinot  presume  that  McNeely  acted  in  the  capacity 
of  referee;  no  order  of  reference  appears  in  the  record, 
but  on  the  contrary  it  is  expressly  declared  therein  that 
he  was  "  sitting  in  place  of  the  court."  There  is  an  en- 
tire absence  of  anything  tending  to  show  that  the  parties 
attempted  to  avail  themselves  of  the  provisions  made  for 
trials  by  referees.  The  question  presented  for  considera- 
tion, therefore,  is:  Can  parties  by  consent  confer  judicial 
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power  upon  one  who  is  not  clothed  therewith  in  the 
manner  designated  by  law,  or  can  suitors  by  consent 
legalize  the  effort  of  such  a  person  to  act  in  place  of  a 
judge  and  perform  his  official  duties  ? 

Our  constitution  vests  the  judicial  power  of  the  state, 
except  as  therein  otherwise  provided,  in  certain  courts; 
the  constitution  and  statute  designate  the  qualification 
of  the  judges  who  shall  hold  such  courts;  also  the  method 
of  electing  or  appointing  them;  how  they  may  be  im- 
peached or  removed,  and  how  and  by  whom  vacancies  in 
judicial  positions  shall  be  filled.  Ample  provision  is 
made  by  law  for  the  trial  of  causes  or  the  holding  of 
terms  in-  case  of  the  sickness  or  absence  of  the  presiding 
judge,  or  where  he  is  a  party  to  the  action  or  is  inter- 
ested, or  has  been  of  counsel  therein.  But  no  authority 
is  given  in  the  constitution,  and  none  could  be  given  by 
statute,  for  parties  litigant  to  choose  whom  they  will  for 
the  purpose  of  sitting  as  a  court  in  the  trial  of  a  given 
cause,  and  the  judge  himself  cannot  cast  his  "judicial 
robe  upon  the  shoulders  of  any  man  "  who  might  be  ac- 
ceptable to  the  parties  in  a  particular  suit.  If  this 
may  be  done  in  the  county  court,  we  perceive  no  reason 
why  it  might  not  be  done  in  the  district  court;  and  if 
allowable  in  the  latter,  the  members  of  this  court  might 
select  three  pei'sons  agreeable  to  litigants,  abiicate  this 
bench  and  review  a  given  case  by  proxy;  if  they  might 
review  one  case  in  this  way,  they  might  rid  themselves 
of  the  work  in  a  hundred.  However  agreeable  such  a 
method  of  transacting  business  would  be  to  us  and  to 
other  judges  who  might  enjoy  the  respite  from  labor,  we 
are  compelled  to  condemn  it  as  a  clear  violation  of  the 
spirit  and  letter  of  the  constitution  and  statutes. 

Judge  Cooley,  in  his  work  on  Constitutional  Limita- 
tions, at  page  399,  says:  "If  the  parties  cannot  confer 
jurisdiction  upon  a  court  by  consent,  neither  can  they  by 
consent  empower  any  individual  other  than  the  judge  of 
the  court  to  exercise  his  powers.     Judges  are  chosen  in 
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such  manner  as  shall  he  provided  hy  law;  and  a  stipula- 
tion by  the  parties  that  any  other  person  than  the  judge 
shall  exercise  his  functions  in  their  case,  would  be  nuga- 
tory, even  though  the  judge  should  vacate  his  seat  for 
the  purposes  of  the  hearing."  In  support  of  our  position, 
see  the  following  additional  authorities:  Winchester  v. 
Ayres^  4  G.  Greene,  104;  Hoagland  v.  Creed  et  al.  81  DL 
506;  Bishop  v.  Nelson  etal,  83  111.  601;  Beard  v,  Conversey 
84  DL  513. 

The  transcript  of  a  record  filed  in  this  court  imports 
absolute  verity;  and  in  this  case,  had  nothing  appeared 
therein  showing  that  McNeely  presided  at  the  trial,  we 
would  have  ignored  the  error  assigned  upon  the  ground 
that  he  did  so.  But  the  record  is  not  silent,  and  we  must 
declare  the  error  fataL 

We  are  not,  however,  to  be  understood  as  commending 
the  moral  conduct  of  appellant  in  presenting  this  ques- 
tion after  having  stipulated  as  he  did  for  the  trial  of  the 
cause  in  this  way;  had  we  jurisdiction  of  moral  estop- 
pels, our  conclusions  in  this  case  might  be  different  A 
consideration  of  the  remaining  errors  assigned  is  unneces- 
sary. The  cause  will  be  reversed  and  remanded  for  a  new 
trial  Beversed. 


WURTS  ET  AL.   V.   MlTLLEN. 

In  an  action  to  recover  posBession  of  real  estate,  plaintifrB  alleged  title 
in  fee  and  ouster  by  defendant.  Defendant  denied  title  and  entry, 
and  alleged  afflrmativelj  tiUe  in  plaintiffs  as  heirs  of  W.,  deceased, 
and  which  had  been  purchased  by  defendant  at  a  sale  made  by  the 
administratrix,  one  of  the  plaintiffs,  under  an  order  of  the  county 
oourt.  The  replication  admitted  the  sale  and  making  of  the  deed 
as  alleged,  and  payment  of  purchase  money,  but  averred  want  of 
jurisdiction  in  the  county  court  to  make  the  order  of  sale.  Held, 
that  the  averment  of  want  of  jurisdiction  was  matter  in  avoidance, 
which,  under  the  code  (section  73),  was  to  be  considered  as  contro- 
verted by  the  defendant  at  the  trial,  and  that  such  averment  con- 
stituted the  issue  in  the  cause,  of  which  plaintiffs  held  the 
affirmative. 
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Appeal  from  District  Court  of  Park  County. 
The  facts  are  stated  in  the  opinion. 

Mr.  G.  R  GwYNN  and  Messrs.  George,  Maxwell  and 
Phelps,  for  appellants,  ex  parte. 

Beck,  C.  J.  This  case  is  submitted  on  the  argument 
and  brief  of  the  appellants,  who  were  plaintiffs  in  the 
court  below.  The  action  was  brought  to  recover  posses- 
sion of  a  town  lot  in  the  town  of  Alma,  in  Park  county, 
to  which  plaintiffs  allege  title  in  fee.  The  amended  com- 
plaint alleges  wrongful  entry  of  the  defendant  and  ouster 
of  the  plaintiffs  in  August,  1879,  and  wrongful  withhold- 
ing of  the  property  ever  since. 

The  answer  denies  the  ownership  of  plaintiffs,  and  the 
wrongful  entry  and  withholding  by  the  defendant,  and 
sets  up  affirmatively  that  the  only  title  claimed  by  the 
plaintiffs  to  the  lot  in  controversy  is  that  inherited  by  the 
plaintiffs  as  the  legal  heirs  of  one  A.  J.  Wells,  deceased. 
That  before  the  entry  of  defendant  he  purchased  the  title 
of  said  heirs  from  the  said  plaintiff  Mary  M.  Wurts,  the 
vrtdow  of  said  deceased,  and  who  was  then  the  adminis- 
tratrix of  said  estate,  and  that  the  sale  thereof  was  made 
by  said  administratrix  by  virtue  of  an  order  of  the  county 
court  of  Park  county,  sitting  as  a  court  of  probate,  and 
that  the  defendant  purchased  the  lot  at  said  sale  for  the 
sum  of  $1,250;  that  the  sale  was  reported  to  said  probate 
court  and  by  it  approved,  and  the  administratrix  ordered 
to  execute  to  the  purchaser  a  good  and  sufficient  deed  of 
the  premises,  which  was  accordingly  made,  delivered  and 
duly  recorded.  The  answer  avers  payment  in  full  by 
note  and  trust  deed. 

The  replication  admits  the  making  of  the  deed  in  obedi- 
ence to  the  order  of  the  probate  court,  but  alleges  that  the 
court  was  without  jurisdiction  to  make  the  order,  and 
that  the  same  was  null  and  void. 

Appellants'  counsel  say:  **  The  replication  denied  the 
validity  of  the  order  of  the  coimty  court.     Upon  the 
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pleadings  the  burden  of  proof  rested  upon  the  defendant 
The  court,  however,  directed  the  plaintiffs  to  give  proof, 
and  they  proved: 

"  First  That  A.  J.  Wells  died  seized  and  possessed  of 
the  premises  in  question. 

*'  Second.  That  the  plaintiffs  were  his  only  heirs. 

^'  Third.  That  the  plaintiffs  remained  in  possession  for 
some  time  after  his  death. 

"  Fourth.  That  the  defendants  entered  before  the  com- 
mencement of  this  suit." 

At  this  point  the  appellants  rested,  when  the  court,  on 
motion  of  the  defendant,  entered  a  judgment  of  non-suit 

We  think  the  ruling  of  the  district  court  was  correct. 

The  effect  of  the  replication  is  the  admission  of  the 
facts  that  the  plaintiff  Mary  M.  Wurts  and  her  son  Jesse 
succeeded  to  the  legal  title  of  the  lot  in  controversy,  as 
the  heirs  at  law  of  A.  J.  Wells,  deceased,  who  was  the 
owner  thereof;  that  said  plaintiff  Mary  M.  Wurts  be- 
came administratrix  of  the  estate  of  the  deceased;  that 
in  the  settlement  of  the  estate  she  applied  to  the  probate 
court  for,  and  obtained  an  order  of  sale  of  the  lot  in 
controversy;  that  she  sold  the  same  under  said  order  to 
the?  defendant;  that  the  sale  was  approved,  and  by  order 
of  the  court  she  made  and  delivered  to  the  defenda^nt  a 
deed  therefor,  which  was  duly  recorded.  It  likewise  ad- 
mits payment  of  the  purchase  money  in  manner  stated. 
These  admissions  establish  b,  prima  fade  case  in  favor  of 
the  defendant. 

The  further  averment  of  the  replication,  that  the  pro- 
bate court  was  without  jurisdiction  to  make  the  order, 
was  matter  in  avoidance,  which  was  to  be  regarded  as  con- 
troverted by  the  defendant  on  the  trial.  Code  Civil  Pro. 
§  72.  This  averment  constituted  the  issue  in  the  cause, 
of  which  the  plaintiff  held  the  affirmative.  The  oral  tes- 
timony introduced  in  their  behalf  did  not  tend  to  support 
this  issue,  hence  the  non-suit  was  properly  entered. 

Affirmed. 
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Learned  v.  Trttch  et  al. 

Ab  a  general  rule,  whatever  objections  are  raised  which  go  to  the  is- 
sues made  by  the  parties  in  the  cause,  are  to  be  made  before  the 
issues  are  settled  and  joined. 

■ 

Error  to  County  Court  of  Arapahoe  County. 
Messrs.  France  and  Rogers,  for  petitioner. 

Messrs.  L  E.  Barnum  and  Stallcup  and  Luthe, 
contra. 

On  petition  for  rehearing,  the  following  opinion  was 
rendered  by 

Stone,  J.  Under  our  former  chancery  practice,  before 
the  code  substituted  a  different  mode  of  procedure,  the 
evidence  taken  by  a  master,  as  well  as  testimony  by  dep- 
osition under  dedimus  or  otherwise  heard  in  the  cause, 
being  all  reduced  to  writing,  was  preserved  and  certified 
up  to  the  appellate  court,  when  a  review  was  had,  with- 
out the  necessity  of  preserving  the  same  by  a  bill  of  ^ex- 
ceptions as  in  cases  at  law.  The  evidence  in  this  case  was, 
in  accordance  with  this  practice,  thus  certified  to  the 
court,  together  with  the  record  proper,  by  the  clerk  of  the 
court  below.  The  errors  assigned  involved  the  evidence 
in  the  case,  and  this  evidence  was  discussed  by  counsel  on 
both  sides  in  the  case  in  their  printed  arguments,  and  the 
cause  thereupon  submitted  to  this  court  without  question 
as  to  the  record,  or  the  irregularity  in  respect  to  bringing 
the  testimony  into  this  court.  After  the  cause  had  been 
thus  submitted,  and  pending  its  consideration,  the  case  of 
Blachley  v.  Coles  was  decided,  wherein  we  held  that  the 
Code  of  Civil  Procedure  having  abolished  the  distinction 
between  actions  at  law  and  in  equity,  as  to  practice,  there 
was  the  same  necessity  for  bringing  up  the  evidence  by 
bill  of  exceptions  in  equitable  as  in  legal  actions.  Some 
time  after  this  decision  had  been  filed,  we  requested  coun- 
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sel  in  the  present  case  to  file  additional  briefs  therein 
upon  a  question  of  the  trust  which  had  not  been  discussed 
on  either  side,  and  counsel  for  defendants  in  error  in  the 
supplemental  brief  filed  by  them  referred  to  the  Blachley- 
Coles  decision,  but  as  it  did  not  seem  to  be  especially  re- 
lied upon  by  counsel,  the  argument  still  being  made  upon 
the  evidence  in  the  case,  as  in  the  former  briefs,  we  did 
not  notice  the  point  in  our  opinion  in  deciding  the  case. 
Upon  the  petition  for  rehearing  now  before  us,  counsel  for 
defendants  in  error  strenuously  insist  that  under  the  rul- 
ing of  this  court  in  the  Blachley- Coles  case,  we  should 
not  have  considered  the  testimony  in  this  case,  since  it  was 
not  brought  up  by  proper  bill  of  exceptions.  This  is  the 
only  point  presented  in  support  of  the  petition  which  we 
deem  necessary  to  pass  upon. 

While  we  adhere  to  the  correctness  of  the  rule  laid  down 
in  the  case  of  Blachley  v.  Coles,  we  think  it  cannot  avail 
the  defendants  in  error  in  this  case,  for  the  reason  that 
the  objection  was  not  taken  advantage  of  in  the  proper 
mode  and  in  apt  time,  and  is  therefore  to  be  deemed 
waited  by  counsel,  who  now  urge  it  as  a  ground  for  re- 
hearing. 

Upon  the  general  rule  that  whatever  objections  are 
raised  which  go  to  the  issues  made  by  the  parties  in  the 
cause  are  to  be  made  before  the  issues  are  settled  and 
joined,  the  objection  now  urged  should  have  been  taken 
by  motion  to  strike  out  the  objectionable  portion  from 
the  record  before  joining  in  error  and  submitting  the 
cause. 

In  the  case  of  the  City  of  Central  v.  WUcoxen,  3  CoL 
670,  this  court  refused  to  entertain  a  motion  to  strike 
from  the  record  a  bill  of  exceptions  after  joinder  in 
issue  and  the  cause  had  been  set  down  for  hearing, 
which  is  upon  the  principle  that  a  party  is  deemed  to 
have  waived  an  objection  to  a  defect  in  a  pleading  or 
i^ecord  which  stands  in  the  character  of  a  pleading  after 
he  has  voluntarily  joined  an  issue  thereon. 
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This  general  rule,  like  others  applicable  to  practice 
and  procedure,  may  have  its  exceptions;  but  the  yielding 
of  the  rule  to  such  exceptions,  as  well  as  the  application 
and  enfoix^ement  of  the  rule  itself,  is  to  be  controlled,  as 
we  conceive,  by  the  sound  discretion  of  the  court,  in  view 
of  all  the  circumstances  and  features  of  the  case  under 
consideration. 

After  the  defendants  have  joined  in  error,  and  after 
both  sid63  have  argued  the  cause  upon  the  record  as  pre- 
sented, without  objection,  and  have  submitted  the  cause 
as  thus  presented  and  argued  to  the  determination  of  the 
court,  it  would  be  manifestly  unfair,  and  contrary  to  the 
established  rules  of  practice,  to  allow  such  defendants 
the  advantage  of  an  objection  which  would  change  the 
entire  issue  in  the  case,  or  leave  no  issue  whatever  under 
the  joinder  before  the  court. 

For  these  reasons  we  think  this  objection  to  the  record 
must  be  hold  to  have  been  waived  by  the  voluntary  act 
of  counsel  in  the  submission  of  the  cause  upon  the  record 
as  presented  and  argued  before  the  announcement  of  the 
ruling  in  the  case  cited,  and  perceiving  no  reason  in  the 
petition  for  changing  the  views  expressed  upon  any  of 
the  questions  discussed  and  decided  in  our  opinion  hereto- 
fore rendered  in  the  case,  the  rehearing  will  be  denied. 

Beliearina  denied. 


Armstrong  et  al.  v.  Lower  et  al. 

1.  Under  the  federal  and  state  statutes,  two  kinds  of  possession  of  ^  ^^ 
mining  ground  are  recognized:  First,  when  the  miner  holds  by  oc- 
snpancy  alone;  second,  when  he  holds  the  full  claim  by  virtue  of  a 
compliance  with  the  location  siatutes.  But  when  one  attempts  to 
make  a  statutory  location  of  a  full  claim,  and  fails  to  comply  with 
the  law,  all  that  portion  of  the  location  as  marked  on  the  surface 
of  which  he  is  not  in  the  actual  occupation  is  open  to  exploration 
and  relocation  by  others. 
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8.  The  position  of  the  Tein  with  reference  to  the  location  is  a  fact  upon 
which  some  proof  must  appear.  But  alight  proof,  however,  will  be 
sufficient  to  establish  prima  fade  that  the  vein  extends  throughout 
the  claim. 

Appeal  from  District  Court  of  Custer  County. 

Messrs.  Montgomery  and  Rising  and  Mr.  John  W. 
Warner,  for  appellant. 

Mr.  Hugh  Butler,  for  appellee. 

Upon  a  petition  for  rehearing  the  following  opini<xi 
was  rendered  by 

Helm,  J.  This  application  has  been  urged  with  more 
than  ordinary  skill  and  abihty;  and  we  have  sought  to 
give  the  questions  presented  the  careful  consideration 
which  the  industry  of  counsel  and  importance  of  the  case 
merit. 

We  recognized  in  our  opinion  the  right  of  petitioners  to 
recover,  at  the  former  trial  of  this  case,  upon  proof  of  prior 
actual  possession  of  the  premises  in  dispute. 

Under  the  federal  and  state  statutes,  two  kinds  of  pos- 
session of  mining  ground  are  recognized:  First,  where 
the  miner,  by  virtue  of  work  and  improvements  upon  a 
tract  of  mineral  land,  and  occupancy  thereof,  holds  the 
same  independent  of  location  statutes  against  one  hav- 
ing no  better  right;  secondly,  where^  after  discovering  a 
vein,  the  miner  undertakes  to  avail  himself  of  the  benefits 
of  the  location  statutes.  The  law  gives  him  possession 
of  his  entire  claim  as  marked  upon  the  surface  for  the  pe- 
riod of  ninety  days  from  the  date  of  discovery,  provided 
he  post  his  discovery  notice,  and,  within  sixty  days  next 
after  such  date,  sink  his  discovery  shaft.  Having  per- 
fected his  location  by  a  full  compliance  with  the  require- 
ments of  the  statutes,  his  possession  of  the  entire  claim 
remains  until  he  does  or  omits  to  do  something  which  in 
law  amounts  to  an  abandonment  thereof. 
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But  when  he  has  failed  within  the  proper  time  to  com- 
ply with  the  location  statutes,  we  do  not  understand  that 
he  can,  by  virtue  of  actual  possession  of  one  himdred  feet 
of  the  lode,  hold  the  entire  one  thousand  five  hundred  feet 
thereof,  as  against  one  who  enters  after  such  failure,  and 
acquires  rights  in  the  territory  before  he  has  perfected 
his  location.  By  such  failure  he  forfeits  all  right  to  any 
benefit  from  his  partial  compliance  with  the  statutes,  ex- 
cept as  he  may  be  aided  thereby  in  his  proof  of  actual 
possession;  the  remaining  one  thousand  four  hundi'ed 
feet  of  his  lode  ar6  open  to  exploration  and  location  as 
though  he  had  never  attempted  to  perfect  a  statutory  lo- 
cation thereon.  To  hold  otherwise  would  largely  do  away 
with  the  usefulness  of  location  statutes,  for  their  princi- 
pal office  is  to  protect  him,  prior  to  patent,  in  the  exclu- 
sive use  and  enjoyment  of  his  lode  and  surface  ground  to 
the  full  extent  of  his  claim. 

These  views  do  not  conflict  with  the  authorities  cited. 
The  learned  judge,  in  Haines  v.  Equator  Mining  and 
Smelting  Co.  2  Col.  Law  Reporter,  64,  does  not  pass  upon 
this  question;  he  expressly  distinguishes  between  the 
position  of  a  purchaser  and  that  of  the  locator  of  a  min- 
ing claim,  and  confines  his  opinion  to  the  former.  In 
English  v.  Johnson,  17  Cal.  108,  the  court  limit  the  views 
expressed  to  cases  where  no  abandonment  results  from  a 
failure  to  comply  with  the  mining  rules  or  location  stat- 
utes. 

But  a  small  part  of  the  alleged  Swallow  Tail  relocation 
is  in  dispute  in  this  action.  And  the  only  acts  of  posr 
session  disclosed  in  the  evidence  of  this  disputed  territory 
by  petitioners  is  the  erecting  of  their  discovery  stake  at 
the  *^  old  shaft,"  and  the  posting  of  a  notice  stating  where 
the  location  work  was  being  done.  This  we  held  and  still 
hold  insufficient  to  show  such  actual  possession  of  said 
territory  as  would  enable  them  to  recover  the  same  in  this 
action.  Being  unable  to  recover  upon  their  actual  pos- 
session, they  were  remitted  to  their  proof  of  a  valid  re- 
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location.  The  construction  of  their  tunnel  upon  another 
part  of  the  claim  could  not  avail  them  unless  their  relo- 
cation was  good;  if  it  were  valid,  they  would  hold  posses- 
sion of  the  disputed  territory  by  virtue  thereof;  if  it  were 
not  valid,  actual  possession  was  required,  which  they  did 
not  have. 

Counsel  for  appellees  in  their  original  brief  quoted  from 
Highland  Chief  v.  EvanSy  1  Col.  Law  Eeporter,  217,  as 
follows:  "On  the  public  domain  of  the  United  States  a 
miner  may  hold  the  place  in  which  he  may  be  working 
against  all  others  having  no  better  right.  But  when  he 
asserts  title  to  a  full  claim  of  fifteen  hundred  feet  in 
length  by  three  hundred  feet  in  width,  he  must  prove  a 
lode  extending  throughout  the  claimJ*^  They  italicised  the 
last  clause  of  the  quotation,  and  we  certainly  andei-stood 
them  as  advancing  the  argument  that  since  the  proof  did 
not  affirmatively  establish  the  fact  that  the  Verde  vein 
extended  to  the  portion  of  the  Verde  claim  whereon 
petitioners  had  excavated  the  Swallow  Tail  discovery  tun- 
nel, they  were  entitled  to  recover,  upon  the  theory  that 
such  territory  was  vacant  and  subject  to  location.  And 
we  understand  counsel  as  urging  substantially  the  same 
proposition  upon  this  petition. 

We  have  discovered  no  reason  for  changing  the  views 
expressed  in  our  former  opinion.  Counsel  is  correct  in 
his  statement  that  the  Verde  owners  are  not  a  party  of 
record,  and  have  nothing  to  do  with  this  controversy. 
But  a  question  with  reference  to  the  Verde  vein  was 
fairly  presented  under  the  law,  by  the  evidence  and  argu- 
ment. And  for  the  purposes  of  the  decision  upon  the 
point  under  consideration,  it  was  as  if  the  controverey 
had  been  between  petitioners  and  the  Verde  owners.  The 
position  of  petitioners,  who  were  appellees,  was,  as  we 
understand  it,  that  appellants  should  have  proven  that 
the  Verde  vein  extends  throughout  the  Verde  claim,  or  at 
least  to  the  portion  thereof  whereon  was  constructed  the 
Swallow  Tail  discovery  tunnel.    Appellants  asserted  that 
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a  valid  location  of  the  Verde  was  established  under  the 
pleadings,  and  that  it  was  for  petitioners  to  prove  that 
the  vein  departed  from  the  side  line,  or  terminated  at 
some  point  distant  from  the  end  line  thereof.  If  the  vein 
did  so  depart  or  terminate,  the  portion  of  the  claim  be- 
yond such  point  of  departure  or  termination  was  open 
to  location  by  petitioners,  and  the  construction  of  their 
discovery  tunnel  thereon  was  perfectly  proper  and  legal. 
The  question  presented  was,  should  appellants  be  required 
to  prove  in  the  first  instance  that  the  Verde  vein  extended 
throughout  the  claim,  or  should  petitioners  be  compelled 
to  show  a  departure  or  termination  thereof  at  some  point 
short  of  the  groimd  upon  which  they  did  their  location 
work  ? 

We  agreed  with  appellants,  and  placed  the  burden  upon 
petitioners  of  proving  by  a  preponderance  of  evidence 
such  departure  or  termination  of  the  Verde  veip. 

In  the  discussion  of  this  question  in  our  opinion  we 
declared  that  where  one  had  discovered  a  lode,  and  per- 
formed all  of  the  subsequent  acts  required  to  constitute  a 
valid  location,  he  is  entitled  to  the  presumption  that  his 
vein  extends  throughout  the  full  length  of  his  claim. 
Counsel  seems  to  misunderstand  the  meaning  of  the  lan- 
guage we  used.  We  do  not  deny  that  the  position  of  the 
vein  with  reference  to  the  location  is  a  fact  upon  which 
some  proof  must  appear.  It  seems  to  us  that  upon  a 
critical  examination  and  fair  construction,  our  language  ' 
will  be  fovmd  not  to  conflict  with  this  view. 

Proof  of  the  essential  acts  of  location  almost  necessa- 
rily implies  some  proof  as  to  the  position  of  the  lode.  We 
can  hardly  conceive  how  one  could  prove  the  discoveiy  of 
his  vein,  the  sinking  of  his  discovery  shaft  thereto,  the 
erection  of  his  boundary  stakes,  and  the  other  essen- 
tial acts  of  location,  without  giving  evidence  of  some  kind 
as  to  the  strike  of  the  vein.  Such  evidence  may  not  af- 
firmatively show  its  course  for  more  than  the  distance 
across  the  discovery  shaft;  and  though  not  more  than  five 
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or  six  feet  of  the  course  be  actually  determined,  yet  if  the 
location  be  made  along  the  vein  thus  disclosed,  projected 
In  either  direction,  it  is  prima  facie  sufficient.  We  may 
recognize  a  presumption  that  the  apex  of  the  vein  does 
extend  throughout  the  location. 

It  may,  perhaps,  be  more  accurate  for  us  to  omit  the 
objectionable  word  ''presumption,'*  and  say  that  the  fore- 
going facts  being  proven,  the  jury  may  infer  therefrom,  in 
the  absence  of  contrary  proofs,  that  the  vein  extends 
throughout  the  entire  claim.  In  other  words,  that  these 
facts  are  sufficient  pnma/aoie  to  establish  the  remaining 
fact  as  to  the  position  of  the  vein  in  all  those  portions  of 
the  location  wherein  it  has  not  been  actually  traced. 
But  whether  we  use  the  word  "presumption,"  or  the 
phrase  ^^  prima  facie  proof,"  the  result,  so  far  as  concerns 
the  question  under  consideration  in  this  case,  is  precisely 
the  same. 

The  position  of  the  vein  is  a  fact  which  in  many  cases 
must  be  proven  largely  by  inference  and  opinion.  If  the 
apex  thereof  crops  out  along  the  surface,  its  strike  may 
be  readily  traced;  but  if  it  be  entirely  below  the  surface, 
it  is  extremely  difficult,  and  in  some  cases  impossible, 
without  the  expenditure  of  large  sums  of  money,  to  defi- 
nitely determine  its  courae  for  a  distance  of  fifteen  hun- 
dred feet;  and  when  the  prospector  has  determined  that 
course,  according  to  the  best  information  he  has  been 
able  to  obtain  in  the  time  allowed,  and  has  expended 
labor  and  money  in  performing  all  of  the  acts  required  to 
constitute  a  valid  location  thereon,  we  think  he  is  justly 
entitled  prima  fade  to  the  protection  of  the  location 
statutes. 

These  are  the  views  announced  in  our  former  opinion, 
and  we  are  not  yet  convinced  that  they  are  erroneous. 
The  rehearing  will  be  denied. 

Behearing  dented. 
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Buckingham  v.  Orb. 

1.  Where  it  appeared  from  the  whole  transaction  that  there  was  no  in- 

tention upon  the  part  of  the  maker  of  an  instrument  (purporting  to 
be  a  promissory  note  with  a  power  of  attorney  attached  to  confess 
judgment)  to  adopt  a  printed  seal  appearing  therein  opposite  his 
signature,  held,  that  the  instrument  was  not  a  specialty. 

2,  Fart  payments  of  principal  or  interest  on  a  promissory  note  without  I 

any  accompanying  declarations  or  circumstances  limiting  their 
effect,  whether  made  before  or  after  the  bar  of  the  statute  of  lim- 
itations has  attached,  are  acknowledgments  of  the  obligations, 
from  which,  in  actions  upon  simple  contracts,  the  law  infers  a  new 
promise  to  pay  the  old  debt.  The  new  contract  created  thereby  is 
the  foundation  of  the  action. 
8.  Formerly  the  suit  was  always  brought  on  the  old  contract ;  defendant 
pleaded  the  statute,  and  plaintiff  replied  the  new  promise.  But  the 
better  practice  now  is  to  declare  upon  the  new  promise  in  the  first 
instcmce. 

4.  There  is  no  statute  in  Colorado  on  the  subject  of  usury,  and  parties 

may  contract  for  any  rate  of  interest  they  choose,  provided  such 
interest  be  intended  as  compensation  for  the  use  of  the  money,  and 
not  as  a  penalty  for  its  non-payment  when  due. 

5.  The  rate  of  interest  specified  in  a  promissory  note,  to  be  paid  after 

maturity,  is  prima  facte  the  measure  of  damages  to  be  recovered. 
Qtujere^  per  ELelm,  J.    Does  the  new  promise  implied  by  part  pay- 
ment revive  the  terma  of  the  old  contract? 

Error  to  Circuit  Court  of  Wdd  County. 

The  case  is  stated  in  the  opinion. 

Messrs.  Haynes,  Dunning  and  Haynes,  for  plaintiff 
in  error. 

Mr.  J.  M.  Freeman,  Mr.  Thomas  George  and  Messrs. 
Maxwell  and  Phelps,  for  defendant  in  error. 

Helm,  J.  Suit  was  brought  in  this  case  to  recover  the 
balance  due  upon  the  following  instruments  of  writing: 
"$150.  Greeley,  Col.,  May  1,  1873. 

"  Ninety  days  after  date  I  promise  to  pay  to  the  order 
of  Emerson,  West  &  Buckingham,  $150,  with  interest  at 
two  per  cent,  per  month  from  date  until  due,  in  advance. 
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at  the  office  of  Emerson,  West  &  Buckingham,  Greeley, 
Colorado.  If  not  paid  when  due,  to  bear  interest  at  three 
per  cent,  a  month  until  paid. 

"And  we  hereby  authorize  and  empower  any  attorney 
at  law,  at  any  time  after  this  obUgation  becomes  due,  to 
appear  for  us  before  any  court  in  Colorado  or  elsewhere, 
and  waive  the  issuing  and  service  of  process,  and  confess 
judgment  against  us  and  in  favor  of  the  payee  above 
named,  or  assigns,  for  the  said  sum  and  interest  and 
costs,  and  thereupon  to  release  all  error  and  waive  all 
right  and  benefit  of  a  second  trial  or  appeal  in  our  behalf- 

*'  Secured  by  trust  deed.  [seal.] 

"Due  August  1,  1S73.  [seal.] 

"  James  H.  Orr  [seal.]  " 
"$350.  Greeley,  Col.,  May  4,  1871. 

"  One  year  after  date  I  promise  to  pay  to  the  order  of 
Emerson,  West  &  Buckingham,  8350,  at  the  oflSce  of  Em- 
erson, West  &  Buckingham,  Greeley,  Colorado.  If  not 
paid  when  due,  to  bear  interest  at  the  rate  of  three  per 
cent,  a  month  until  paid,  and  two  per  cent,  per  month 
from  date  until  due,  monthly  in  advance. 

"  And  we  hereby  authorize  and  empower  any  attorney 
at  law,  at  any  time  after  this  obligation  becomes  due,  to 
appear  for  us  before  any  court  of  record  in  Colorado  or 
elsewhere,  and  waive  the  issuing  and  service  of  process, 
and  confess  judgment  against  us,  and  in  favor  of  the 
payee  above  named,  or  assigns,  for  the  said  sum,  interest 
and  costs,  and  thereupon  to  release  all  error  and  waive 
all  right  and  benefit  of  a  second  trial  or  appeal  in  our 
behalf. 

"  Secured  by  deed  of  trust  duly  stamped.        [seal.] 

"  Due  May  4,  1871.  [seal] 

"James  H.  Orr.    [seal.]" 

We  cannot  agree  with  counsel  for  defendant  in  error 
that  these  instruments  are  specialties  or  oblig  itions  under 
seal.  They  were  written  upon  printed  blanks;  in  each  of 
these  blanks,  opposite  the  signature  of  the  maker,  the 
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word  "seal "  was  printed  three  times  in  printed  brackets; 
but  aside  from  this  bare  fact  there  is  nothing  either  on 
the  face  of  the  writings,  or  elsewhere  in  the  evidence, 
which  indicates  an  intention  to  execute  sealed  obligations. 
On  the  contrary  they  are  expressly  termed  promissory 
notes  by  the  parties  to  the  transaction  in  the  trust  deeds 
admitted  in  evidence;  these  deeds  are  mentioned  in  the 
writings  themselves;  they  were  executed  at  the  same 
time,  and  conveyed  property  in  trust  to  secure  the  pay- 
ment of  the  suras  of  money  evidenced  by  the  instru- 
ments. The  intention  of  the  parties  at  the  time  of  the 
transaction  to  execute  and  deliver  promissory  notes  is  too 
clear  to  admit  of  doubt;  and  we  would  be  doing  violence 
to  the  fii-st  rule  of  construction  of  contracts  were  we  to 
call  them  anything  else. 

One  of  the  defenses  reli^  upon  is  a  bar  by  the  statute 
of  limitations.  The  complaint  sets  out  various  payments 
of  principal  and  interest  upon  the  notes,  and  shows  that 
the  last  of  such  payments  upon  each  was  within  six  years 
next  preceding  the  commencement  of  the  action.  The  an- 
swer alleges  that  "no  cause  of  action  accrued  on  said  writ- 
ings wthin  six  years  next  before  the  bringing  of  suit." 
There  is  no  specific  denial  in  the  replication  of  this  aver- 
ment in  the  answer,  and  defendant  in  error  contends  that 
therefore  the  plea  is  admitted,  and  judgment  should  have 
been  given  in  his  favor. 

A  correct  determination  of  the  question  of  pleading 
presented  involves  necessarily  a  consideration  of  the  effect 
under  the  statute  of  limitations  upon  the  original  contract 
and  cause  of  action  of  part  payments  of  the  principal  or 
interest  specified  in  a  promissory  note. 

Different  views  have  been  expressed  by  learned  jurists 
upon  this  question.  But  the  generally  recognized  doctrine 
now  is,  that  such  payments,  without  any  accompanying 
declarations  or  circumstances  limiting  their  effect, 
whether  made  before  or  after  the  bar  of  the  statute  has 
attached,  ai-e,  when  found  by  the  jury,  acknowledgments 
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of  the  obligation,  from  which,  in  actions  upon  simple  con- 
tracts, the  law  infers  a  new  promise  to  pay;  the  old  de- 
mand and  the  moral  obligation  to  pay  the  same  constitute 
the  consideration  which  supports  this  new  promise.  But 
the  new  contract  created  thereby  is,  in  reaUty,  the  foweir 
dation  of  the  action.  The  original  note  or  contract  is  still 
set  out  in  the  complaint,  but  the  object  in  so  doing  is  to 
show  the  inducement  or  consideration  for  the  new  promise 
and  also  the  terms  and  conditions  of  the  new  contract' 

The  bar  by  the  statute  is  unquestionably  a  special 
privflege  of  which  the  defendant  may  or  may  not  avail 
himself.  And  formerly  the  suit  was  always  brought  upon 
the  original  cause  of  action,  defendant  pleaded  the  statute, 
and  plaintiff  replied  the  new  promise;  but  we  think  this 
practice  has  now  given  way  to  a  more  logical  one,  par- 
ticularly in  states  which  have  adopted  the  code  system  of 
procedure.  , 

The  action  being  upon  the  new  promise,  if  the  plaintiff 
merely  declares  upon  the  old  conti-act,  the  bar  appearing 
in  his  complaint,  and  states  no  facts  from  which  a  new 
promise  should  be  implied,  defendant  may  plead  the 
statute  by  a  special  demurrer.  Smith  v.  Hall  et  al,  19 
Cal.  85;  Hexter  v.  Clifford,  5  Col.  168. 

If,  therefore,  plaintiff  states  in  his  complaint  ultimate 
facts  from  which  the  law  implies  a  new  promise,  such 
facts  are  not  surplusage;  they  are  the  very  essence  of  the 
action,  and  are  necessary  to  prevent  a  successful  attack 
by  demurrer.  And  the  only  reason  why  a  failure  to  state 
them  would  not  render  the  complaint  obnoxious  to  agew- 
erai  demurrer  is,  that  defendant  must  specifically  and 
affirmatively  indicate  his  intention  to  invoke  the  statute, 
whether  he  pleads  by  demurrer  or  by  answer. 

If  the  answer  contains  proper  denials  of  the  facts 
averred  in  the  complaint  as  the  foundation  of  the  new 
promise,  the  issue  is  made;  the  additional  plea  of  the  bar 
is  only  important  as  showing  defendant's  intention  to 
claim  the  benefit  of  the  statute.    It  cannot  be  that  in 
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such  case  plaintiff  must,  in  his  replication,  deny  the  plea 
and  reply  the  new  promise.  He  does  not  care  to  deny 
the  bar  of  his  action  upon  the  old  contract,  for  he  relies 
upon  the  new  one;  and  the  new  promise  in  his  replication 
would  be  but  a  repetition  of  what  he  has  already  pleaded 
in  his  complaint. 

If  plaintiff  fails  to  state  in  the  first  instance  facts  from 
which  the  new  promise  may  be  inferred,  and  the  bar  of 
the  statute  is  pleaded  by  answer  instead  of  demurrer,  he 
must  of  course  reply  the  new  promise;  if  he  does  not,  a 
motion  is  in  order  for  judgment  upon  the  pleadings. 

We  think  that  in  this  case  the  issue  upon  this  point 
was  sufficiently  made  by  the  averments  of  the  complaint 
and  answer. 

The  remaining  question  presented  by  this  record  is 
whether  the  monthly  interest  of  three  per  cent,  after  ma- 
turity, provided  for  in  the  notes,  was  intended  to  be  com- 
pensation for  the  use  of  the  money  or  penalty  to  compel 
the  payment  thereof  when  due.  If  the  former,  judgment 
should  have  been  rendered  therefor;  if  the  latter,  instead 
of  such  interest,  an  amount  not  in  excess  thereof  should 
have  been  allowed  which  would  fairly  indemnify  the 
plaintiff  for  his  loss  by  the  breach  of  the  contract. 

We  have  no  statute  on  the  subject  of  usury,  and  a 
party  may  contract  for  and  collect  whatever  rate  of  in- 
terest he  chooses,  provided  such  interest  be  intended  as 
compensation  for  the  use  of  the  money. 

In  the  case  of  Brown  et  cU,  v.  Stecky  2  Col.  70,  the  note 
sued  on  provided  for  interest  at  the  rate  of  ten  per  cent. 
permonth  from  maturity  until  paid;  the  objection  we  are 
now  considering  was  also  presented  and  urged  in  that 
case.  Hallett,  C.  J.,  who  delivered  the  opinion,  says: 
"  The  law  seeks  to  indemnify  the  plaintiff  for  the  loss  he 
has  suffered  by  the  breach  of  the  contract,  and  it  is  fair 
to  presume  that  the  rate  fixed  by  the  parties  affords  a 
just  rule  of  indemnity/'    »    *    *    « rphe  stipulation  in 
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the  note  to  pay  interest  v^as  prima  fade  suflScient  to  es- 
tablish the  measure  of  damages  to  be  recovered  for  the 
breach  of  the  contract."  The  judgment  in  that  case  al- 
lowing the  interest  stipulated  for  was  affirmed,  though 
the  rate  was  more  than  three  times  as  large  as  that  pro- 
vided for  in  the  notes  under  consideration.  Applying  the 
doctrine  announced  in  that  case  to  this,  we  must  say  that 
the  rate  specified  in  these  notes  was  ^rima/octe  sufficient 
to  establish  the  measure  of  damages  for  breach  of  the 
contract.  No  evidence  of  any  kind  was  offered  to  over- 
come this  prima  facie  showing,  and  the  court  should  have 
accepted  the  measure  of  damages  thus  established. 

The  new  promises  operated  as  a  redeUvery  of  the  notes 
at  the  date  of  such  promises,  and  they  must  be  governed 
by  the  same  rules  as  though  the  notes  themselves  then 
came  for  the  first  time  into  existence.  Sennott^  Adm% 
V.  Homer  et  al.  30  111.  429. 

The  interest  specified  in  the  notes  being,  under  the  evi- 
dence, as  we  have  seen,  intended  as  compensation  for  the 
use  of  the  money,  and  not  as  penalty  to  secure  the  pay- 
ment thereof  when  due,  should  have  been  allowed  by 
the  court  to  the  date  of  the  judgment.     The  terms  of  J 

the  notes  or  contracts  being  revived,  defendant  in  error 
was  liable  for  this  interest,  as  well  after  as  before  he 
made  the  new  promises. 

We  find  no  error  in  the  trial  and  judgment,  save  in 
disallowing  the  interest  provided  for  in  the  notes,  after 
the  maturity  thereof.  But  on  this  account  the  judgment 
must  be  reversed.  The  cause  will  be  remanded  to  the  * 
district  court  with  directions  to  render  judgment  in  ac- 
cordance with  the  views  herein  expressed  for  the  princi- 
pal of  the  notes  remaining  unpaid,  and  interest  thereon 
at  the  rate  of  three  per  cent,  per  month  to  the  date  of 
its  former  judgment;  interest  to  be  allowed  from  such 
date  at  ten  per  cent,  per  annum,  as  provided  by  law. 

Reversed, 
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Helm,  J.  We  have  agreed  upon  all  of  the  positions 
taken  in  the  foregoing  opinion.  But  as  to  the  correct- 
ness of  one  proposition  I  entertain  doubts  which  are  not 
shared  by  my  brothers.  The  case  of  Sennott  v.  Horner 
et  cU.,  supruy  is  the  only  American  decision  we  have 
found  which  directly  considers  and  passes  upon  the 
question  as  to  the  revival  of  the  terms  of  the  old  con- 
tract. We  have  followed  it,  though  upon  my  part  with 
a  great  deal  of  reluctance. 

The  authorities  generally  declare  that  the  new  promise 
implied  by  a  part  payment  is  a  promise  to  pay  a  sub- 
sisting  debt  then  due;  not  a  debt  which  might  thereafter 
become  due  under  the  terms  of  the  contract. 

The  interest  which  is  accrued  and  unpaid  at  the  date 
of  the  new  promise  is  as  much  a  part  of  the  debt  ac- 
knowledged thereby  as  the  principal;  but  interest  accord- 
ing to  the  terms  of  the  contract,  accruing  after  the  new 
promise  is  made,  is  no  part  of  the  debt  actually  due  at 
the  date  of  such  promise. 

In  the  absence  of  precedent  or  authority  to  the  contrary, 
I  should  feel  like  saying  that  the  new  promise  does  not 
revive  the  terms  of  the  old  contract;  that  it  simply  rec- 
ognizes the  actual  indebtedness  accrued  and  existing 
thereunder;  and  that  interest  or  damages  for  failure  to 
pay  the  same  should  be  allowed  from  the  date  of  the  new 
promise,  as  the  law  and  evidence  at  the  trial  warrant, 
without  reference  to  the  interest  provided  for  in  the  old 
contract. 

This  view  seems  to  me  more  in  harmony  with  the  uni- 
versal disposition  of  the  courts  now  to  treat  the  statute 
of  limitations  as  a  statute  of  repose,  wise  and  beneficent 
in  its  purposes  and  effect;  and  to  repudiate  the  decisions 
which  regarded  it  with  disfavor  and  allowed  the  bar  to 
be  removed  upon  trivial  pretexts. 
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The  Bank  op  Leadville  v.  Allen  et  al. 

In  an  action  by  an  indorsee  against  A.  and  B.  as  copartners  upon  certain 
promissory  notes  executed  by  A.  in  the  name  and  as  the  obligations 
of  A.  and  B.,  the  answers  denying  such  partnership  and  the  author- 
ity of  A.  to  make  the  notes,  alleging  notice  to  the  indorsee,  and  the 
evidence  being  in  support  of  such  defense,  hddj  that  the  verdict 
should  not  be  disturbed. 

Error  to  District  Court  of  Lake  County. 

On  the  27th  day  of  January,  1879,  three  promissory 
notes  were  given  by  H.  L.  Swords  in  the  name  of  B.  F. 
Allen  &  Co.  to  one  W.  H.  Bush;  the  first  note  was  made 
payable  sixty  days  after  date  and  the  others  in  ninety 
days.  On  the  28th  of  January,  1879,  the  notes,  as  alleged 
by  plaintiff  in  error,  were  purchased  in  its  usual  course  of 
business.  Upon  maturity  payment  was  refused,  and  suit 
was  instituted  in  the  district  court  of  Lake  county.  The 
defendants  obtained  a  verdict,  upon  which  judgment  was 
entered,  and  to  reverse  that  judgment  the  plaintiff  prose- 
cutes this  writ. 

Messrs.  Markham,  Patterson,  Thomas  and  Campbell, 
for  plaintiff  in  error 

Mr.  Lucius  P.  Marsh,  for  defendants  in  error. 

Stone,  J.  The  first,  second,  third  and  fourth  errors 
assigned  are  to  the  ruling  of  the  court  in  permitting 
certain  questions  to  be  asked  of  witnesses  relating  to  the 
consideration  for  which  the  notes  in  suit  were  given. 

If  there  was  any  possible  error  in  the  admission  of  the 
testimony  in  question,  it  could  not  have  prejudiced  the 
plaintiff,  since  the  court  plainly  instructed  the  jury  that 
the  matter  of  the  consideration  for  which  the  not^s  were 
given  was  not  to  be  taken  into  account  by  them.  One 
of  the  instructions  given  by  the  court  to  the  jury  on  be- 
half of  the  plaintiff  is  in  the  following  language:    "  You 
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are  further  instructed  that  it  is  immaterial  in  this  case 
whether  the  notes  in  this  controversy  were  given  without 
consideration  or  not.  If  you  believe  from  the  evidence 
that  the  plaintiff  pm'chased  said  notes  in  the  usual  course 
of  business  and  before  maturity,  you  are  instructed  that 
it  is  entitled  to  recover,  whether  there  was  any  considera- 
tion or  not,  and  the  only  defense  that  can  prevail  against 
the  plaintiff  is  that  the  notes  are  not  the  notes  of  the 
defendants  or  either  of  them." 

This  instruction  clearly  defined  the  issue  to  be  deter- 
mined by  the  jury,  narrowed  down  to  a  single  point,  in 
the  defense,  and  rendered  of  no  consequence  the  questions 
and  answers  objected  to  under  the  foregoing  assignments. 

The  fifth  alleged  error  is  founded  upon  the  refusal  of 
the  court  to  admit  in  evidence  a  certain  document  called 
a  lease,  the  assignment  of  which  was  claimed  to  have 
constituted  the  consideration  of  the  notes.  This  evidence 
was  properly  rejected  for  two  reasons:  first,  because  the 
consideration  for  the  notes  in  suit  was  not  a  material 
issue  in  the  case;  and  second,  the  assignment  of  the  docu- 
ment, as  shown  by  the  record,  was  expressed  to  be  upon 
the  condition  of  the  payment  to  Bush,  the  assignor,  of 
four  certain  notes  described  as  executed  by  Swords,  one 
of  the  defendants,  and  not  the  notes  sued  upon  as  the 
notes  of  B.  F.  Allen  &  Co. 

The  sixth,  seventh  and  eighth  assignments  allege  error 
in  the  giving  of  instructions  touching  the  proof  of  part- 
nership. Counsel  for  plaintiff  in  error  admit  in  argument 
that  these  instructions  severally  state  the  law  correctly  as 
abstract  propositions,  but  object  that  they  are  not  based 
upon  the  evidence  in  the  case.  We  fail  to  perceive  the 
force  of  this  objection.  The  suit  was  brought  upon  cer- 
tain promissory  notes  executed  by  the  defendant  Swords 
in  the  name  and  as  the  obligations  of  "B.  F.  Allen  & 
Co.,"  and  a  recovery  was  sought  against  B.  F.  Allen  and 
the  said  Swords  as  partners  composing  the  firm  of  B.  F. 
Allen  &  Co.     The  answer  of  defendants  denied  any  such 
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partnership,  and  denied  any  authority  whatever  on  the 
part  of  Swords  to  make  the  notes. 

The  evidence  upon  these  points  on  the  part  of  the  de- 
fense was  to  the  effect  that  there  never  had  been  any 
such  partnership;  that  the  defendants  Allen  and  Swords 
were  never  partners  in  any  business,  and  that  Swords  had 
no  authority  whatever  to  make  the  notes  in  question. 
The  answer  of  Allen  denied  that  they  were  his  notes,  and 
the  answer  of  Swords  denied  his  authority  to  make  the 
notes,  and  alleged  that  he  made  the  same  by  duress  on  the 
part  of  Bush,  the  payee,  and  also  charged  the  plaintiff,  as 
indorsee,  with  knowledge  of  all  the  facts  when  it  took 
the  notes  from  Bush.  Upon  the  issues  tried  and  the  evi- 
dence thereon  the  instructions  in  question  were  partinent, 
and,  as  they  correctly  stated  the  law,  there  was  no  error 
in  giving  them  to  the  jury. 

The  instructions  given  on  behalf  of  the  plaintiff  are 

exceedingly  liberal  in  favor  of  that  side,  and  since  the 

evidence,  as  presented  by  the  record,  is  amply  sufficient 

to  support  the  verdict,  there  was  no  error  in  refusing  a 

new  trial,  and  the  judgment  of  the  court  below  will  be 

affirmed. 

Affirmed 


SKODaBASS  V,  Holland. 

1.  In  proceedings  under  the  lien  acts  all  persons  in  interest,  whether  of 

the  property  or  as  lien  claimants,  are  to  have  notice ;  bat  the  defend- 
ants proper,  who  are  to  be  summoned  as  such  in  the  action,  are  the 
owners  of  the  property  sought  to  be  chargpad  by  the  lien  to  be  de- 
creed. 

2.  Any  person  whose  interest  therein,  when  disclosed,  requires  it,  may 

be  made  a  party  pending  the  proceedings  prior  to  the  final  de<»«a. 

Appeal  from  District  Court  of  Clear  Creek  County. 
Thb  facts  are  stated  in  the  opinion. 
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Messrs.  Morrison  and  Fillius  and  Mitchell  and 
Palmer,  for  appellant. 

Messrs.  L.  H.  Shepard  and  T.  J.  Cantlon,  for  ap- 
pellee. 

Stone,  J.  This  was  a  proceeding  to  enforce  a  miner's 
lien.  It  was  commenced  in  the  coimty  court  of  Clear 
Creek  county  by  the  appellee  Holland  against  the  appel- 
lant Snodgrass  and  one  Warwick. 

On  trial  in  that  court  the  case  was  dismissed  as  to  the 
defendant  Warwick,  and  judgment  rendered  for  the 
plaintiff  therein  against  Snodgrass  for  $360,  for  which  a 
lien  was  decreed  against  the  mine  upon  which  plaintiff 
had  done  work  in  sinking  a  shaft. 

From  this  judgment  the  defendant  Snodgrass  appealed 
to  the  district  court,  and  therein  a  rule  was  afterwards 
entered  upon  Warwick  to  show  cause  why  he  should  not 
be  made  a  party  defendant,  to  which  rule  Warwick  ap- 
peared, and,  when  the  jury  were  called  for  trial,  he  ob- 
jected to  the  jury  being  sworn  to  try  the  case  as  to  him. 
The  court  sustained  this  objection  and  directed  the  jury 
to  be  sworn  to  try  the  issue  between  the  plaintiff  and  the 
defendant  Snodgiass,  alone. 

To  this  ruling  Snodgrass  then  objected,  which  objection 
was  overruled,  and  the  jury  sworn  to  try  the  issue  as  be- 
tween plaintiff  and  Snodgrass. 

This  ruling  of  the  court  was  excepted  to  and  is  assigned 
for  error. 

Upon  trial  as  thus  directed,  a  verdict  was  found  for 
plaintiff  for  8291.25,  which  amount  the  court  decreed  that 
Snodgrass  should  pay  to  Holland,  and  in  default  thereof, 
the  mine  in  question,  against  which  a  lien  was  decreed, 
should  be  sold  to  satisfy  the  said  amount. 

The  other  errors  assigned  are  to  the  ruling  of  the  court 
in  admitting  in  evidence  the  lien  filed  for  recoi'd  against 
Snodgrass  and  Warwick  upon  the  mine  in  question;  in 
oven'uling  appellant's  motion  for  non-suit;  in  refusing  to 
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charge  the  jury  as  requested  by  appellant;  in  refusing 
new  trial;  and  in  entering  judgment  and  decree  against 
appellant  as  rendered. 

From  the  evidence  as  presented  by  the  record,  it  appears 
that  the  mine  upon  which  the  lien  was  taken  was  the 
property  of  Snodgrass  and  Warwick,  each  owning  an 
undivided  one-half  in  fee;  that  the  contract  for  the  work 
of  Holland  was  made  with  him  by  Snodgrass  on  behalf  of 
himself  and  Warwick,  and  was  so  understood  by  Holland. 

The  only  question  in  issue  upon  the  trial  seems  to  have 
been  as  to  the  terms  of  the  contract  and  the  performance 
by  Holland  in  doing  the  work  and  the  proper  amount  due 
thereunder.  Upon  what  ground  the  proceedings  were 
dismissed  as  to  Warwick  in  the  county  court,  and  for 
what  reason  he  was  not  afterwards  held  to  be  a  party 
defendant  in  the  district  court  upon  being  ruled  to  show 
cause  therefor,  the  record  is  silent.  He  was  certainly,  so 
far  as  this  record  discloses,  a  proper  and  necessary  party 
defendant.  He  was  a  tenant  in  common  of  the  premises, 
owning  an  undivided  interest  in  fee  thereto;  that  the  con- 
tract was  made  on  his  behalf,  as  that  of  his  co-tenant 
Snodgrass,  by  his  authority  or  sanction,  does  not  appear 
to  have  been  disputed,  and  the  work  done,  from  the  very 
nature  of  it,  inured  to  the  benefit  of  both  owners,  and  ap- 
pears to  have  been  so  intended.  And  notwithstanding 
there  was  a  judgment  against  Snodgrass  personally  for 
the  amount  found  due,  or  what  amounts  to  the  same 
thing  in  that  he  was  decreed  to  pay  the  same,  the  decree 
for  the  lien  was  not  limited  to  the  interest  of  Snodgrass 
therein,  but  was  against  the  entire  premises,  directing  a 
sale  of  the  whole  property  in  the  event  of  non-payment  by 
Snodgrass. 

It  is  scarcely  necessary  to  say  that  a  judgment  or  de- 
cree cannot  affect  the  estate  of  one  who  was  not  a  party 
thereto,  and  in  this  proceeding  a  judgment  could  not  be 
rendered  against  the  property  generally,  and  against  but 
one  of  the  owners  thereof,  in  a  right  of  action  clearly 
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against  both  jointly.     Lowe  v.   Turner^  1  Idaho,  110; 
Steigleinan  v.  McBride,  17  III.  300. 

In  these  proceedings  under  the.  lien  acts,  all  persons  in 
interest,  whether  of  the  property  or  as  lien  claimants,  are 
to  have  notice;  but  the  defendants  proper,  who  are  to  be 
summoned  as  such  in  the  action,  are  the  owners  of  the 
pror>erty  sought  to  be  charged  by  the  lien  to  be  decreed. 
Decker  v.  Myles^  4  Col.  558. 

And  under  the  code  procedure  as  well  as  under  the 
chancery  practice,  which  formerly  obtained  in  these  cases, 
any  person  whose  interest  therein,  when  disclosed,  requires 
it,  may  be  made  a  party  pending  the  proceedings,  prior 
to  final  decree,  as  a  just  and  proper  adjudication  of  the 
rights  of  all  parties  in  interest  may  demand. 

Upon  the  state  of  the  case  as  presented  by  the  record, 
we  must  hold  that  the  district  court  erred  in  not  making 
Warwick  a  party  defendant  to  the  proceedings  therein. 
If,  however,  for  any  good  reason  not  disclosed  by  this 
record,  Warwick  was  not  a  necessary  or  proper  party, 
then  the  decree  for  the  Hen  on  the  premises  should  have 
been  against  the  interest  therein  of  Snodgrass  alone. 

Under  this  view  it  is  not  necessary  to  notice  the  other 
assignments  of  error,  which  depend  upon  the  question  of 
whether  Warwick  was  a  proper  party  defendant  or  not. 

For  the  error  pointed  out  the  judgment  and  decree 

must  be  reversed,  and  the  cause  remanded  to  the  district 

court  for  further  proceedings  therein  not  inconsistent 

with  this  opinion. 

Beversed. 
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6  600  Parks  v.  Wilcox. 

RehearingB  are  allowed,  as  a  role,  only  upon  the  pmentation  of  Bome 
new  matter  or  point  essential  or  pertinent  to  the  decision,  and 
which  was  not  presented  or  considered  in  the  heaiing  and  decision 
of  the  case  upon  its  determination. 

Appeal  from  District  Court  of  Lake  County. 

Mr.  Daniel  E.  Parks,  pro  se. 

Mr.  Sam.  P.  Rose,  for  appellee. 

Upon  petition  for  rehearing  the  following  opinion  was 
rendered  by 

Stone,  J.  Behearings  are  allowed,  as  a  rule,  only  upon 
the  presentation  of  some  new  matter  or  point  essential  or 
pertinent  to  the  decision,  and  which  was  not  presented 
or  was  not  considered  in  the  hearing  and  decision  of  the 
case  u]x>ii  its  determination. 

The  petition  and  brief  for  rehearing  herein  exhibit  com- 
mendable labor  in  their  preparation,  containing,  as  they 
do,  nearly  forty  pages  of  printed  matter,  and  over  one 
hundred  and  fifty  citations  of  cases  in  support  of  the 
numerous  propositions  stated  as  reasons  against  the  cor- 
rectness of  the  decision  of  the  court  heretofore  rendered. 
We  are,  however,  compelled  to  say,  that  we  find  no 
point  made  which  is  pertinent  to  the  decision  of  the  case 
that  was  not  fully  considered  and  fairly  covered  in  the 
opinion  already  announced.  The  numerous  cases  cited 
by  counsel  in  their  brief  for  rehearing  are,  for  the  most 
part,  in  support  of  rules  and  propositions  of  law  which 
are  uncontroverted  in  our  opinion,  and  many  of  them 
outside  of  the  case. 

The  point  which  seems  to  be  most  strenuously  urged  is 
that  the  defendant  in  the  court  below  should  have  pleaded 
to  the  jurisdiction  of  the  court  as  his  first  step  in  the  pro- 
ceedings; that  by  demurring  to  plaintifl^s  cx>mplaint  he 
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admitted  the  jurisdiction  and  waived  his  right  to  plead  it 
afterwards,  and  we  are  treated  to  a  dissertation  upon 
the  doctrine  of  common  law  pleading  as  laid  down  by  the 
great  authors  of  the  text-books  therein.  But  besides  the 
circumstance  that  this  point  is  altogether  outside  the  as- 
signments of  error  in  the  case,  we  must  observe  that 
counsel  appear  to  have  wholly  misconceived  the  nature 
of  the  defense  in  the  court  below. 

Instead  of  being  a  technical  plea  to  the  jurisdiction, — 
a  plea  in  abatement- as  counsel  name  it,  and  so  treat  it, — 
the  answer  of  the  defendant  is  a  plea  in  bar, — the  ordinary 
spiecial  plea  of  justification  of  an  officer  under  a  writ, 
etc. ;  a  form  of  plea  which  counsel  will  find  in  the  oldest 
text-books  upon  common  law  pleading.  The  question  of 
jurisdiction  which  was  raised  by  this  answer  arose  merely 
from  the  incidental  circumstance  that  the  writ  under 
which  the  defendant  justified  was  issued  from  another 
court  of  concurrent  jurisdiction,  and  whose  jurisdiction 
had  first  attached  to  the  goods  in  controversy.  The  sub- 
ject matter  was  already  pending  in  the  court  under  whose 
process  the  officer  justified,  and  the  goods  were  therefore 
rightfully  in  the  custody  of  the  law  when  seized  under  the 
plaintifTs  writ.  These  facts  being  admitted  by  plaintiff's 
demurrer  to  the  answei",  and  being  thereupon  considered 
sufficient  by  the  court,  the  only  question  to  determine 
being  the  admitted  pr^or  jurisdiction  of  the  other  court 
and  the  validity  of  its  process,  under  which  the  defend- 
ant took  and  held  the  goods,  were  sufficient  to  oust  the 
jurisdiction  of  the  court  below;  not  that  that  court  was 
without  jurisdiction  otherwise,  but  that  the  subject  matter 
of  the  litigation  was  already  pendente  lite  in  a  court  of 
competent  jurisdiction  with  rightful  authority  to  assert 
the  protection  of  its  own  offlcei-s  in  the  execution  of  its 
process.  The  plaintiff  elected  to  stand  by  his  demurrer 
upon  its  overruling  by  the  court,  and  thereupon  judgment 
was  rendei'ed  for  the  defendant  and  for  possession  of  the 
goods  or  for  value. .  The  single  question  before  this  court 
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presented  by  the  record  upon  the  error  assigned  was  the 
correctness  of  this  judgment.  We  held  it  to  be  correct 
upon  the  authority  of  the  highest  federal  and  state  courts, 
which  announce  the  doctrine  as  settled  —  a  doctrine  ac- 
knowledged and  observed  by  the  English  courts  in  Lord 
Coke's  time,  and  a  doctrine  which  has  been  settled  in  this 
country  for  three  quarters  of  a  century.  The  authority 
and  duty  of  the  court  below  to  order  a  return  of  the  goods 
to  the  marshal,  out  of  whose  possession  they  were  taken 
by  the  sheriff,  is  a  question  we  fully  passed  upon  in  our 
opinion  heretofore  given,  citing  therein  upon  the  very 
point  the  cases  of  Fuesier  v.  Lammon,  5  Nev.  209,  and 
Booth  V.  Ablemaiiy  18  Wis.  485. 

A  point  is  made  by  counsel  for  petitioner  that  there 
was  no  ascertainment  by  the  court  below  upon  evidence 
to  fix  the  amount  of  value  of  the  goods  as  a  basis  for  the 
judgment  for  value  on  failure  to  return  the  goods  to  the 
defendant.  A  sufficient  answer  to  this  objection  is  that 
the  record  which  the  petitioner,  as  appellant,  brings  up  to 
us  contains  nothing  upon  this  point,  except  the  recital  in 
the  judgment  entry,  that,  if  return  of  the  goods  cannot 
be  had,  "  the  said  defendant  do  have  and  recover  of  and 
from  said  plaintiff  the  sum  of  $3,335.43,  the  value  of  said 
goods  and  chattels."  Here  is  a  specific  sum  fixed  and 
stated  in  the  judgment  record  as  to  the  value  of  the 
goods,  which  sum,  being  in  odd  numbers  of  dollars  and 
cents,  imports  a  valuation  based  upon  some  certain  data 
as  the  means  of  ascertainment;  and  inasmuch  as  both  the 
complaint  of  the  plaintiff  (the  petitioner  here)  and  the 
return  of  the  sheriff  to  his  writ  specify  the  value  of 
the  goods,  as  set  forth  in  itemized  schedules,  to  amount 
to  the  sum  of  $5,076.95,  the  plaintiff  is  not  in  a  position 
to  complain  that  the  value  fixed  in  the  judgment  is  nearly 
$1,800  less  than  that  fixed  by  himself. 

In  the  absence  of  anything  in  the  petition  and  brief 
before  us  to  satisfy  our  minds  that  we  erred  in  any  of  our 
conclusions  in  the  decision  of  this  case  heretofore  ren- 
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dered,  a  decision  which,  indeed,  assumed  to  go  no  further 
than  to  announce  a  settled  rule  upon  the  question  pre- 
sented, and  now,  in  deference  to  the  zeal  with  which  a 
rehearing  is  urged,  after  going  over  the  whole  case  again 
with  laborious  consideration  of  all  that  counsel  have  pre- 
sented, we  must  deny  the  rehearing  prayed. 

Petition  denied. 


Clifford  v.  Mason. 


In  this  action  for  damages  in  trespass  to  realty,  it  was  hdd,  under  the 
facts  disclosed  by  the  record,  that  the  plaintiff  was  entitled  to 
recover. 

Error  to  District  Court  of  Arapahoe  County. 

Mr.  George  W.  Miller,  Mr.  John  A.  Clough,  Jr., 
and  Mr.  E.  A.  Long,  for  plaintiff  in  error. 

Mr.  J.  P.  Brockway,  for  defendant  in  error. 

Beck,  C.  J.  We  discover  no  error  in  the  proceedings 
of  the  district  court  that  would  warrant  us  in  reversing 
the  judgment. 

The  testimony  shows  that  the  wrongful  acts  com- 
plained of,  by  which  the  tenement  and  property  of  the 
plaintiff  Mason  were  damaged  and  he  thrown  out  of  pos- 
session of  his  leased  premises,  were  done  under  the 
orders  of  the  defendant  Clifford.  We  think  the  plead- 
ings and  testimony  also  show  the  entry  and  withholding 
of  the  premises  by  Clifford  substantially  as  alleged  in  the 
complaint. 

Defendant  owns  the  lot  adjoining  the  premises  of  the 
plaintiff,  and  had  it  excavated  under  his  personal  super- 
vision in  such  a  manner  as  to  undermine  and  overturn 
the  shooting  gallery  of  the  plaintiff  into  the  excavation. 

It  appears  that  the  plaintiff  was  thrown  out  of  posses- 
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sion  of  his  parcel  of  ground  on  which  his  gallery  stood, 
and  of  which  he  had  a  two  years'  lease,  and  that  a  large 
building  was  erected  thereon  by  the  defendant,  of  which 
the  defendant  had  possession  at  the  time  of  the  trial. 

The  damages  suffered  by  the  plaintiff  in  consequence 
of  the  wrongful  acts  of  the  defendant  were  the  loss  of 
his  location  for  business,  the  damage  done  his  building 
and  fixtures,  and  the  loss  of  time  occasioned  in  finding 
another  suitable  location. 

The  testimony  shows  that  he  had  worked  up  a  business 
which  netted  him  $150  p3r  month,  and  that  his  rent  was 
$25  per  month.  He  was  thrown  out  of  business  for  two 
months,  during  which  time  he  was  seeking  another  lo- 
cation, and  when  he  finally  secured  one,  it  was  not  as 
favorable  for  his  business,  while  his  rent  was  much 
greater  than  at  the  other  location. 

Defendant  introduced  no  evidence  in  his  behalf  upon  the 
trial.  The  jury  were  correctly  instructed  as  to  the  law, 
and  their  finding  was,  *'that  the  defendant  unlawfully, 
wilfully  and  forcibly  entered  into  and  upon  the  premises 
described  in  the  plaintiff's  complaint,  and  wrongfully  and 
maliciously  detained  the  same  from  the  possession  of  the 
plaintiff,  while  the  plaintiff  was  in  the  actual  and  peace- 
able possession  of  the  same,  as  alleged  in  said  complaint." 

They  assessed  the  plaintiff's  damages  at  the  sum  of 
$2G3,  which  the  court  trebled  in  the  judgment  as  provided 
by  statute. 

In  the  motion  filed  by  defendant's  attorneys  for  a  new 
trial,  they  alleged  that  neither  the  defendant  nor  his  at- 
torneys had  knowledge  of  the  cause  being  set  for  trial, 
and  that  the  defendant  was  out  of  the  county  on  the  day 
of  the  trial. 

In  overruling  this  motion  the  judge  gave  his  reasons 
therefor  in  writing,  as  provided  by  section  203  of  the  Code 
of  Civil  Procedure,  and  the  same  are  incorporated  in  the 
bill  of  exceptions.  From  this  it  appears  that  the  cause 
was  regularly  set  for  trial  in  accordance  with  the  rules 


18S3.]  Breen  v.  Richardson  et  al.  605 

and  practice  of  the  court  about  three  weeks  before  the 
day  assigned  therefor,  and  that  it  was  tried  on  the  day 
assigned. 

If  parties  or  their  counsel  neglect  to  attend  the  courts 
and  to  look  after  their  cases,  we  are  powerless  to  relieve 
them  of  the  consequences  of  their  negligence. 

It  was  also  stated  that  this  was  the  second  trial,  the  de- 
fendant being  allowed  to  amend  his  answer  on  the  first 
trial  after  the  plaintiff  had  int^roduced  his  evidence, 
which  worked  a  continuance  of  the  cause. 

The  court  gave  other  reasons  for  denying  the  motion 
for  a  new  trial,  among  which  were  the  following,  viz. : 
"The  case  was  one  for  the  jury  to  determine  from  the 
evidence,  and  the  evidence  tended  to  show  that  the  de- 
fendant, by  his  employees,  had  entirely  disregarded  the 
plaintiff's  rights  to  his  possession  of  the  premises.  He 
not  only  excavated  his  own  promises  in  such  a  man- 
ner that  the  plaintiff's  buildings  were  destroyed,  but 
he  seemed  to  ignore  the  plaintiff's  possession  altogether, 
and  actually  entered  into  and  occupied  the  strip  of  land 
which  the  plaintiff  was  peaceably  possessed  of,  and  on 
which  he  was  carrying  on  business.  The  defendant 
Iiaving  thus  dispossessed  the  plaintiff  of  his  little  place  of 
business,  built  a  large  building  right  over  it,  and  so  en- 
tirely crowded  the  plaintiff  out,  and  showed  him  no 
quarter  or  consideration  whatever;  such  was  the  tend- 
ency of  the  proof." 

We  are  of  opinion  that  the  judgment  ought  to  stand. 

Affirmed. 


Breen  v.  Eichardson  et  al. 

1.  In  a  trial  to  the  court  without  the  intervention  of  a  jury,  an  excep- 
tion to  the  judgment  below  must  be  reserved  to  enable  this  court 
to  review  the  judgment  on  the  evidence.    Exceptions  reserved  to 
the  rulings  of  the  court  during  the  progress  of  the  trial  may  be     6  605 
considered  on  error  assigned. 
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2.  Where  a  sarviving  partner,  in  an  action  against  a  third  party  by  the 
heirs  at  law  of  his  deceased  partner,  testified  to  having  destroyed 
the  articles  of  copartnership  after  his  copartner's  decease,  no  fraud- 
ulent motive  appearing,  and  the  witness  swearing  that  the  instru- 
ment was  read  to  him  at  the  time  of  its  execution  and  that  he 
remembered  the  contents,  held  competent  to  testify  as  to  its 
contents. 

8.  It  is  well  settled  that  partnership  real  estate  is  to  be  considered  as  per- 
sonalty for  the  purpose  of  paying  the  firm  debts ;  it  is  also  well  set- 
tled that  for  such  purpose  the  real  estate,  like  other  peraonal  property 
of  the  partnership,  must  pass  under  the  control  of  the  surviTing 
partner,  to  be  by  him  disposed  of. 

4.  A  surviving  partner  may  be  warranted,  in  order  to  prevent  the  sacri- 
fice of  the  partnership  real  estate,  in  giving  a  trust  deed  thereon  for 
the  purpose  of  securing  a  firm  debt. 

Appeal  from  District  Court  of  San  Juan  County. 

Morrison  &  Charist  were  copartners.  Morrison  died, 
and  Charist,  the  surviving  partner,  to  secure  a  debt  of  the 
firm,  gave  a  trust  deed  upon  certain  real  estate  owned 
by  them  in  the  town  of  Silveriion.  Upon  breach  of  the 
conditions  of  the  trust  deed  the  land  was  sold  by  the 
trustee,  and  the  appellant  Breen  became  the  purchaser 
and  was  in  possession.  The  appellees,  as  heirs  at  law  of 
Morrison,  brought  suit  to  recover  the  undivided  one-half 
interest  in  the  land  in  controversy,  and  obtained  judg- 
ment in  the  court  below.  To  reverse  that  judgment 
Breen  prosecutes  this  appeal. 

Mr.  John  G.  Taylor  and  Messi-s.  Hudson  and  Slay- 
maker,  for  appellant. 

Mr.  H.  0.  Montague,  for  appellees. 

Beck,  C.  J.  It  sufficiently  appears  from  the  transcript 
that  an  appeal  was  allowed  from  the  judgment  of  the 
court  on  the  same  day  on  which  the  finding  and  judg- 
ment were  announced.  It  also  appears  that  the  appel- 
lant complied  with  the  terms  imposed  by  the  court,  and 
that  the  appeal  was  perfected  within  the  time  prescribed 
by  the  court  in  the  order  allowing  the  appeal 

It  is  objected  that  no  exception  was  reserved  by  the 
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appellant  to  the  judgment  below,  which,  in  case  of  a  trial 
to  the  court  without  a  jury,  has  repeatedly  been  held 
by  this  court  to  be  necessary  to  authorize  a  review  of  the 
judgment  upon  the  evidence.  Exceptions  were,  however, 
reserved  to  certain  rulings  of  the  court  during  the  prog- 
ress of  the  trial,  which  have  been  assigned  for  error  and 
may  be  considered.  Colorado  Springs  Co.  v.  Hopkins^ 
6  Col.  206. 

The  first  assignment  of  error  questions  the  coiTectness 
of  the  ruling  refusing  to  allow  the  witness  Charist  to 
testify  as  to  the  contents  of  the  written  articles  of  part- 
nership. 

This  witness,  who  was  the  surviving  partner  of  the 
film  of  Morrison  &  Charist,  testified  that  he  destroyed 
the  written  articles  of  partnership  after  the  decease  of 
Mon-ison,  thinking  he  had  no  further  use  for  them.  He 
said  he  burned  up  several  papers  at  the  same  time  and 
this  one  among  others.  .  It  does  not  appear  that  the  paper 
was  destroyed  through  any  fraudulent  motive,  but  rather 
thi-ough  ignorance.  And  as  to  the  competency  of  the 
witness  to  testify  as  to  the  contents  of  the  document,  we 
think  he  was  qualified.  The  paper  was  read  over  to  him 
and  his  partner  Morrison  at  the  time  it  w&s  executed,  and 
he  swore  that  he  remembered  what  it  contained.  This 
witness  was  a  foreigner  and  seems  to  have  misunderstood 
questions  on  cross-eiamination,  to  which  he  answered 
that  he  did  not  remember  the  contents  of  the  written  ar- 
ticles of  partnership.  We  think  he  should  have  been 
allowed  to  state  the  contents. 

The  next  error  assigned  is  the  ruling  of  the  court  in 
excluding  the  deed  of  trust,  the  trustee's  deed,  and  the 
redemption  certificate. 

This  assignment  involves  the  power  of  a  surviving 
partner  to  dispose  of  the  partnership  property  in  the  set- 
tlement and  payment  of  the  partnei-ship  debts. 

It  sufficiently  appears  that  the  real  estate  in  contro- 
versy was'partnership  property.     It  was  property  neces- 
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sary  for  the  ordinary  business  of  the  partnership;  it  was 
purchased  for  this  purpose  out  of  the  funds  of  both  part- 
ners at  the  time  of  the  formatioii  of  the  partnership,  and 
it  was  employed  for  the  uses  of  the  partnership  until  the 
firm  was  dissolved  by  the  death  of  Morrison. 

The  evidence  also  shows  that  at  the  time  of  the  decease 
of  Morrison,  the  firm  of  Morrison  &  Charist  was  indebted 
beyond  tlie  extent  of  the  personal  assets. 

It  is  well  settled,  in  such  a  case,  that  the  partnership 
real  estate  is  to  be  considered  as  personalty  for  the  pur- 
pose of  paying  the  firm  debts.  It  is  quite  as  well  settled 
that  for  the  purpose  of  being  appropriated  to  the  pay- 
ment of  the  partnership  debts,  the  real  estate,  like  other 
personal  property  of  the  partnership,  must  pass  under 
the  control  of  the  surviving  partner,  to  be  by  him  dis- 
posed of  for  the  payment  of  the  debts. 

An  objection  is  made  that  the  surviving  partner  had  no 
authority  to  give  the  trust  deed.  The  evidence  shows  the 
necessity  for  prompt  action  at  the  time  the  trust  deed 
was  given,  in  order  to  prevent  the  sacrifice  of  the  prop- 
erty in  question,  and  the  law,  we  think,  warranted  the 
execution  of  the  trust  deed. 

The  sale  also  upon  the  deed  of  trust  appears  to  have 
been  regular.  ShanJc8  v,  Klein^  14  Otto,  18,  and  cases 
cited. 

We  think  the  court  erred  in  excluding  the  evidence 
mentioned  in  this  assignment,  and  it  follows  as  a  neces- 
sary consequence  of  this  error,  that  the  motion  for  a  new 
trial  should  have  been  sustained.  The  denial  of  this 
motion  is  made  the  ground  of  the  third  error  assigned. 

We  are  precluded  from  considering  the  fourth  assign- 
ment, to  wit,  that  ^^  the  decree  of  the  court  is  manifestly 
at  variance  with  the  evidence  and  the  law,"  on  account  of 
the  omission  of  the  appellant  to  except  to  the  judgment. 

For  the  errors  mentioned,  the  judgment  will  be  re- 
versed and  the  cause  remanded  for  a  new  trial. 

Reversed. 
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ACCORD  AND  SATISFACTION: 

1.  At  common  law  accord  and  satisfaction  might  be  given  in  evi- 
dence under  the  general  issue,  but  under  the  code  practice  there 
is  no  general  issue.     Berdell  et  al,  v,  Bissell  et  dL^  162. 

2.  If  a  defendant  desires  to  rely  upon  an  accord  and  satisfaction 
he  must  set  it  up  as  a  defense  in  his  answer.    lb, 

3.  Where  a  party  makes  an  offer  of  a  certain  sum  to  settle  a 
claim,  when  the  sum  in  controversy  is  open  and  unliquidated,  and 
attaches  to  his  offer  the  condition  that  the  same,  if  taken,  must  be 
received  in  full  or  in  satisfaction  of  the  claim,  and  the  other  partv 
receives  the  money,  he  takes  it  subject  to  the  condition,  and  it  wiU 
operate  as  a  full  accord  and  satisfaction.    J&. 

ACCOUNTING: 

1.  In  taking  an  account  on  a  bill  filed  by  one  |>artner  against 
his  copartners,  the  decree  should  settle  the  partnership  concerns  be- 
tween all  the  individual  partners  as  if  each  was  a  plaintiff  in  a  bill 
against  his  copartners.  The  whole  should  be  adjudicated;  not 
only  the  claims  of  the  plaintiff  against  the  defendants,  but  also 
the  claims  of  the  defendants  between  themselves.  Craia  v.  Chand- 
ler etoU,,  548. 

ACTIONS: 

1.  The  code  abolished  all  distinctions  between  lesai  and  e<}ui- 
table  actions,  and  substituted  therefor  the  one  action  by  complamt. 
For  our  common  law  practice  and  our  chancery  practice  it  substi- 
tuted a  code  procedure.    Blatchky  et  al,  v.  Coles,  o2. 

ADIT: 

1.  An  adit  run  along  a  lode  where  the  same  may  in  any  manner 
be   discovered,  is   equivalent  to  a  discovery  shaft,  whether  the 
depth  of  ten  feet  from  the  surface  be  reached  or  not.  Gray  v,  Truby 
et  al.,  21S. 

ADMINISTRATION: 

1.  Under  the  statute  (General  Laws,  sec.  2S30)  letters  of  adminis- 
tration shall  issue  out  of  the  county  wherein  tlie  intestate  resided 
next  previous  to  his  death.    Liddicoatv.  Treglown  et  al,,  47. 

2.  In  cases  where  the  general  equity  powers  of  the  district  court 
are  invoked  to  oust  a  countv  court  of  jurisdiction  in  matters  of 
probate  and  administration  of  estates,  the  district  court  will,  if  it 
assume  jurisdiction,  look  to  the  facte  alleged  and  proved,  not  to  the 
prayer  for  relief.    76. 

See  EVIDENCE,  9;  PRACTICE,  7, 

ADMINISTRATOR: 

1.  When  an  administrator  commits  devastavit  and  absconds,  the 
proper  remedy  is  upon  his  bond.  Liddicoai  v,  Treglown  et  aJ,,  47. 

Vol.  VI  — 89 
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2.  In  an  action  by  a  widow  against  the  administrator  of  her  deceased 
husband,  the  plaintiff  proposed  to  t^stif j,  of  her  own  motion,  that 
certain  property  sold  in  the  life-time  of  her  husband  belonged  to  her; 
that  she  consented  to  the  sale,  and  permitted  the  husl)and  to  take 
the  money,  with  the  understandinjc  that  he  was  to  reinvest  it  in 
another  homestead,  which  was  to  belouji:  to  her,  but  w^hich  was 
never  done.  Heid^  that  under  section  2,  chapter  104,  General  Laws. 
such  testimony  is  specifically  prohibited.     Palmer  v.  HanruL  55. 

3.  The  administrator  of  tlie  plaintiffs*  ancestor '  -  filed  "  on  the  prop- 
erty in  controversy  as  in  trust  for  the  lawful  creditors  and  heirs  of 
the  deceased, ''  but  the  title  to  be  taken  by  the  undersigned  absolutely, 
is  wholly  in  trust  as  aforesaid ; "  the  probate  jud^^e  conveyed  to  the 
administrator.  Held,  that  such  conveyance  was  not  only  unauthor- 
ize<l  by  the  act  of  congress  of  May  28,  lKr4.  but  in  violation  of  the 
trusts  wiiich  it  declared  and  imposed.  While  the  lepral  estate  passed, 
the  administrator  held  it  in  trust  for  the  heirs.  Filinore  et  clL  r. 
Beithman,  120. 

4.  The  power  to  sell  the  inheritance  of  infant  heirs  is  purely  stat- 
utory ;  no  sale  can  be  made  that  would  bind  infant  heirs  except  by 
compliance  with  its  provisions.    Ih, 

5.  Administrators  cannot  dispose  of  the  real  estate  of  the  intes- 
tate except  as  such  power  is  conferred  upon  them  by  courts  of  com- 
petent jurisdiction.     lb. 

See  PARTIES.  3. 

ADMISSIONS: 

1.  Admissions  and  confessions  are  evidence  against  a  party,  but 
he  cannot  annul  or  explain  them  away  by  counter  declarations. 
Nutter  et  al,  v.  O'Donneli  et  aL,  258. 

AGENT: 

1.  As  a  general  rule,  the  authority  of  an  agent  to  oorrow  money  on 
behalf  of  his  principal,  and  convey  or  pledge  its  property  as  security 
therefor,  must  be  expressly  conferred  by  general  or  special  power ; 
but  there  are  cases  when  such  power  may  be  fairly  implied,  as  ^len 
it  comes  fairly  withm  the  general  scA>pe  of  the  authority  or  duty  of 
the  corporation,  or  its  agent  in  its  exercise.  Spangler  v.  Butter- 
field,  35(5. 

2.  When  it  appeared  that  the  superintendent  and  secretary  of  a 
corporation  were  its  general  agents  in  the  transaction  of  its  busi- 
ness, their  declarations  concerning  a  debt  contracted  previously,  and 
within  the  scope  of  their  authority,  held  properly  admissible,  under 
an  exception  to  the  rule  excluding  the  declarations  of  an  a^ent . 
made  subsequent  to  the  transaction  to  which  they  relate.  Wdbb^ 
Receiver,  v.  Smith,  365. 

See  PRINCIPAL  AND  AQENT. 

.AMENDMENTS: 

1.  Pleadings  should  be  formal  and  sufficient  so  as  to  present  the 
substantial  issues  to  be  trie<l.  The  best  interests  of  suitors  will  be 
advanced  by  a  wise  but  generous  exercise  of  discretion  in  allowing 
amendments  to  pleadings.  The  Lebanon  M.  Co.  of  N.  Y.  v.  The 
Consolidated  R,  M.  Co.,  371. 

See  PRACTICE,  16,  45. 

APPEALS: 

1.  Under  the  statute  (Laws  1879,  p.  226)  appeals  to  this  court 
were  oi^ly  ^Mtborized  when  the  judgment  or  decree  appealed  from 
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was  final,  and  amounted,  exclusive  of  costs,  to  the  sum  of  $20,  or  re- 
lated to  a  franchise  or  freehold.    Shackelford  v.  King.  87. 

2.  To  authorize  an  appeal  to  this  court  the  judgment  must 
amount,  exclusive  of  costs,  to  $20,  or  relate  to  a  franchise  or  free- 
hold. Joinder  in  error  does  not  remove  the  objection.  Tliome  v, 
Omatier,  89. 

8.  Under  the  statute  an  appeal  to  this  court  must  be  prayed  with- 
in three  days  after  the  time  of  rendering  the  judgment  or  entering 
the. decree.  The  pendency  of  a  motion  to  vacate  the  judgment 
and  for  a  new  trial  does  not  relieve  from  the  statutory  requirement. 
Dusing  v.  Nelson,  39. 

4.  An  appeal  is  not  a  new  action,  but  the  continuation  of  the 
same  suit,  oeing  only  a  transfer  from  one  court  to  another  for  final 
hearing  or  judgment.     Colorado  Springs  Co.  v.  Cotoell^  73. 

5.  Where  a  suit  in  ejectment  was  pending  on  appeal  from  the 
judgment  of  the  court  below,  when  the  Code  of  Oivil  Procedure 
went  into  effect,  and  which  rei^ealed  the  ejectment  act,  held,  that 
the  action  was  saved  by  the  provision  of  the  code.     Ih, 

6.  Under  the  act  of  February  24,  1879,  a  party  in  whose  favor  a 
judgment  is  rendered  cannot  appeal  to  this  court.*  Joinder  in  error 
does  not  remove  the  objection,  as  consent  cannot  confer  jurisdic- 
tion.   Hallv.  Pay  Rock  C;  M.  Co,,  81. 

7.  An  appeal  lies  only  from  a  final  judgment  or  decree.  Higgins 
V.  Brown  et  al.,  148. 

8.  In  condemnation  proceedings  under  the  statute,  where  the 
commissioners  have  filea  with  the  clerk  their  certificate  of  '*  ascer- 
tainment and  assessment,''  and  the  court  or  judge  has  denied  the 
motion  of  the  petitioner  or  respondent  to  vacate  or  set  aside  the 
same,  there  is  such  a  final  determination  as  will  authorize  a  writ  of 
error  or  an  appeal.     The  Denver  <fc  N.  O.  R.  R.  Co.  v.  Jackson,  340. 

9.  The  statute  which  provides  for  appeals  from  the  county  court 
to  the  district  court  requires  the  pro<,*eedings  in  the  appellate  court 
to  be  in  all  respects  de  novo,  and  that  ail  such  cases  shall  be  con- 
ducted in  the  same  manner  as  if  originally  brought  in  the  district 
court.     Cafes  et  al.  V.  Mack,  401. 

10.  As  the  law  now  stands,  where  an  appeal  is  taken  from 
the  county  court,  and  perfected  by  the  execution  and  approval 
of  an  appeal  bond,  and  the  proper  papers  have  been  filed  in  the 
district  court,  the  appeal  cannot  be  summarily  dismissed  without 
notice  to  the  appellant  on  the  ground  alone  that  he  did  not  file  the 
papers  in  the  district  court  within  a  specified  time.     lb. 

11.  By  the  express  terms  of  the  statute,  the  court  is  required  to 
fix  the  time  within  which  an  appeal  bond  shall  be  given.  Oruner 
V.  Moore,  526. 

See  JURISDICTION,  5. 

ASSIGNEE: 

1.  Under  the  United  States  statutes  (section  5057),  no  suit  can  be 
maintained  between  an  assignee  in  bankruptcy  and  a  person  claiming 
an  advei-se  interest  touching  any  property  or  rights  of  property 
transferable  to  or  vested  in  such  assignee,  unless  brought  within  two 
years  from  the  time  wlien  the  cause  of  action  accrued  for  or  against 
such  assignee.     Webster  v.  Ouffet  a/.,  475. 

See  PLEADING,  15;  WAREHOUSE  RECEIPTS. 

ASSIGNMENT: 

1.  The  law  is  well  settled,  that,  after  notice  to  the  judgment 
debtor  of  &  bona  fide  transfer  of  the  judgment,  the  rights  of  the 
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aasignee  will  be  protected  from  aav  and  all  acts  of  the  parties. 
Stoddard  v,  Benton,  508. 

8.  In  pleading  the  assignment  of  a  judgment  it  is  not  necessary 
to  aver  that  the  assignment  was  under  seai.    lb. 

8.  The  assignment  of  a  judgment,  or  other  chose  in  action,  does 
not  come  within  the  rule  governing  general  assignments  for  tlie 
benefit  of  creditors,  and  the  reservation  dy  the  assignee  of  a  balance 
remaining  after  payment  of  a  creditor  does  not  render  the  trans- 
action fraudulent,     id. 

4.  The  object  of  notice  of  the  assignment  of  a  chose  in  action  is 
tp  inform  the  debtor  that  his  creditor  has  divested  himself  of  the 
right  to  collect  the  demand,  and  invested  his  assignee  with  the 
right,     lb. 

5.  If  a  chose  in  action  has  been  assigned,  and  a  party  deals  with  the 
assignor  concerning  the  subject  matter  of  the  assignment,  know- 
ing that  his  ri^ht  of  disposition  has  been  divested,  no  presumption 
of  law  can  arise  to  aid  such  subsequent  purchaser.  If  the  fact 
exists  that  the  assignor  has  become  reinvested,  it  should  be  made 
to  appear  affirmatively.  The  presumptions  are  in  favor  of  the 
assignee.    lb. 

ATTACHMENT: 

1.  A  material  allegation  m  an  affidavit  in  attachment  must  be 
taken  to  be  true  unless  denied.     Wehle  v.  Kerbs,  1G7. 

8.  In  attachment  the  ruling  of  the  trial  court  upon  an  issue  of 
traverse  are  reviewable  for  either  party  upon  appesd  or  error.     lb, 

&  That  an  issue  of  traverse  was  disposed  of  after  judgment  upon 
the  debt  may  not  deprive  the  plamtifi  in  error  of  the  right  of  re- 
view; the  sUktutory  order  of  proceeding  may  be  le versed.    lb. 

ATTORNEY: 

1.  To  make  use  of  legal  pleading  to  attribute  corrupt  motives  to 
the  officers  of  a  court,  and  to  insmuate  a  conspiracy  between  the 
judge,  parties  and  opposing  counsel  to  defeat  justice,  without  a 
foundation  in  fact  clearly  appearing,  is  an  abuse  of  the  privilege  of 
an  attorney  deserving  severe  rebuke.  Liddicoat  v,  Tre'glown  et  al., 
47. 

2.  It  is  not  the  duty  of  a  court  to  see  that  litigants  in  civil  cas^ 
are  supplied  with  attorneys  in  every  stage  of  the  proceeding.  Leahy 
it  al.  V.  Dunlnp,  552. 

3.  It  is  wiihm  the  discretion  of  a  court  to  delay  proceedings  in  a 
'  cause,  when,  witliout  the  fault  of  a  party  therein,  an  attorney  un- 
expectedly withdraws  from  the  case  to  the  injury  of  his  client; 
hut  the  discretion  of  the  court,  either  exercised  or  in  refusing  to  act 
therein,  is  not  ground  for  error.    lb. 

BAGOAGB  CHECKS: 

1.  As  railway  companies  have  made  their  checks  evideaoe  in  re- 
gard to  the  dehvery  of  baggage,  the  possession  of  such  check  is  evi- 
dence against  the  company  of  the  i*eceipt  of  the  baggage.  The 
Denver,  8.  P.  A  P.  R.  R.  Co.  v,  Roberts,  333. 

BILLS  OP  EXCEPTIONS: 

1.  It  is  a  general  rule  that  the  verdict  of  a  jury  or  the  judgment 
of  a  court  wiU  not  be  disturbed  upon  the  ground  that  such  verdid;  or 
judgment  is  not  supported  by  the  evidence,  where  the  bill  of  excep- 
tions does  not  pur[x>rt  to  contain  all  the  evidence ;  but  if  the  leoord 
shows  specifically  what  is  omitted,  and  a  question  is  presented  by 
the  assignment  of  errors  which  does  not  involve  a  ooosideration  of 
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the  omitted  evidence,  the  question  may  be  reviewed.  Nutter  et  al, 
V.  O'DonneU  et  al.,  253. 

2.  Evidence  taken  before  a  referee  in  a  chancery  cause  is  not  of 
record  unless  preserved  by  bill  of  exceptions.  Blatckley  et  al.  v. 
Coles,  82. 

8.  Upon  an  assignment  of  error  based  upon  alleged  insufficiency  of 
facts  to  support  the  judgment,  there  can  be  no  review  unless  the 
bill  of  exceptions  contains  all  the  evidence  upon  which  the  ques- 
tion depended  in  the  court  below.  Harkinson  v.  Dry  Placer  A.  Co. 
et  al.,  269. 

See  PRACTICE  IN  THE  SUPREME  COURT,  12,  13,  la 

BILL  OF  EXCHANGE: 

1.  The  di*awers  of  a  bill  of  exchange,  after  unconditional  accept- 
ance indorsed  thereon,  cannot  be  admitted  to  plead  a  want  of  con- 
sideration for  their  acceptance  in  an  action  by  the  payee.  Law  v. 
Brinker,  555. 

2.  Under  section  24  of  the  code,  an  action  may  be  brought  upon  a 
bill  of  exchange  in  the  county  where  the  plaintiff  resides.    Ih. 

BONA  IIDE  PURCHASER: 

1.  A  bona  fide  purchaser  for  value,  without  notice  of  prior  equi- 
ties, and  not  chargeable  with  neglect  to  acquire  knowl^ge  of  an 
e(}uity  which  could  not  be  enforced  against  him,  may  take  the  legal 
title,  which  a  court  of  equity  will  not  set  aside.  Learned  v.  Tritch 
et  al. ,  43;^. 

2.  A  bona  fide  purchaser  of  the  legal  title  from  a  trustee  having 
power  to  sell  and  administer  the  proceeds,  is  not  bound  to  see  to  the 
application  of  the  purchase  money.    lb. 

BOOKS  OF  ORIGINAL  ENTRY: 

1.  Under  the  statute  (General  Laws,  sec.  2953),  books  of  original  j 

entry  are  expressly  declaimed  to  be  admissible  in  evidence ;  but  the 
foundation  for  the  admission  of  such  testimony  must  be  laid  as 
provided  by  the  statute,  when  the  entries  have  been  made  by  third  I 

persons  not  present  at  the  trial.    Farrington  v.  Tucker  et  al.,  557. 

CANVAaSERS:  j 

1.  The  general  rule  is,  subject  to  modification  by  statute,  that  the 
powers  of  canvassers  are  ministerial,  simply  involving  the  labor  of 
counting  the  votes  returned,  and  determining  who  has  received 
the  highest  number;  they  have  no  judicial  power  to  reject  votes 
polled.  The  regularity  of  their  proceedings  may  be  inquired  into 
on  mandamus.    People  ex  rel.  Dean  v.  County  Com'rs,  203. 

CERTIORARI: 

1.  Certiorari  will  not  be  allowed  a  party  who,  by  his  own  n<*gli- 

?:ence,  fails  to  avail  himself  of  the  proper  remedy  in  apt  time.     Til- 
on  V.  Larimer  County  A.  <Sb  M.  A,  2t)8. 

CHATTELS: 

1.  Under  section  1264,  General  Laws,  on  the  sale  of  chattels,  when 
the  subject  docs  not  reasonably  admit  of  actual  clelivery.  it  is  suffi- 
cient if  the  vendee  assume  the  control  and  dominion  of  the  prop- 
erty, so  as  reasonably  to  indicate  to  all  concerned,  the  change  of 
ownership.     Conk  v.  Mann,  1\. 

2.  The  possession  of  the  vendee  must  be  open,  notorious  and  un- 
equivocal, and  must  be  exclusive  of  the  vendor.    lb. 
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CHOSE  IN  ACTION:    See  ASSIGNMENT. 

COAL  LANDS: 

1.  A  cou tract  bj  which  one  party  agrees  to  famish  the  monej  to 
make  pavment  for,  and  the  other  to  do  work  required  upon  coal  and 
mineral  lands,  is  not  violative  of  the  act  of  con^^ress  respecting  the 
appropriation  of  such  lands.  It  maj  be  otherwise  as  to  agricultural 
lands.    Lipscomb  et  cU.  v.  Nichols  et  aL,  290. 

COMMON  CARRIER: 

1.  A  common  carrier  is  liable  to  vindictive  damages  only  in  case 
of  gross  negligence.  And  in  a  case  showing  only  ordinary  negli- 
gence, it  is  error  for  the  court  to  instruct  the  jury  that  vindictive 
damages  may  be  allowed.     Wall  et  aiL  v.  Cameron^  275. 

2.  In  case  of  loss  of  goods  for  which  a  carrier  becomes  liable,  the 
general  rule  is  that  the  measure  of  damages  is  the  value  of  the 
goo<l8  at  the  point  of  destination ;  but  the  rule  is  more  especially 
applicable  to  goods  shipped  for  sale  in  the  ordinary  course  of  com- 
mercial traffic,  and  not  to  household  goods  and  wearing  apparel  in 
use.  In  such  cases  the  measure  of  damages  is  a  matter  of  law  to 
be  decided  by  the  court  TTie  Denver,  S.P.<S:P.  R,R,  Co.  t?.  Frame, 
8^2. 

3.  To  entitle  a  passenger  to  recover  against  a  carrier  for  injuries 
received  on  the  journey,  he  must  prove  that  he  received  the  injuries 
while  a  passenger  upon  the  coach  or  road  of  the  carrier,  and  that 
the  same  were  occasioned  by  the  negligence  of  the  carrier.  WaU 
et  al,  V.  Livezay,  465. 

4.  A  prima  facie  case  is  made  out  by  proof  that  the  relation  of 
carrier  and  passenger  existed  between  the  parties ;  that  an  accident 
occurred,  resulting  in  injury  to  the  passenger,  and  that  it  wa^  occa- 
sioned by  the  failure  of  some  portion  of  the  machinery,  appliances 
or  means  provided  for  the  transportation  of  the  passenger.    lb. 

5.  In  such  case  the  presumption  is  that  the  accident  happened  for 
want  of  due  care  on  the  part  of  the  carrier.  If,  however,  in  proving 
the  injury,  facts  are  developed  tending  to  exonerate  the  earner  or  to 
charge  the  plaintiff  with  contributory  negligence,  no  such  presump- 
tion arises.    lb. 

0.  In  en  frtion  by  .i  p:isst*:.:r.'r  auaiiist  a  carrier  to  recover  dam- 
ages for  injuries  sustained,  it  is  exclusively  the  province  of  the  jury 
to  estimate  and  assess  the  damages,  and  the  amount  to  be  alloweil 
in  such  case  rests  largely  in  their  discretion.  They  are  to  take  into 
consideration  all  the  direct  consequences  of  the  injury  received, 
such  as  the  bodily  pain  suffered,  the  loss  of  time  and  pecuniary  ex- 
penses occasioned,  and  the  permanent  injury,  if  any,  resisting 
therefrom.     lb- 

COMMON  LAW:    See  CRIMINAL  TBIAUS. 

COMPROMISE: 

1.  Parties  are  always  at  liberty  to  compromise  and  settle  matters 
of  dispute.  When  such  a  settlement  is  clearly  ascertained  to  have 
been  fairly  made,  courts  will  not  disturb  it.  BerdeU  et  aL  v.  Bissell 
et  al.,  162. 

2.  Where  a  party  makes  an  offer  of  a  certain  sum  to  settle  a  claim, 
when  the  sum  in  controversy  is  open  and  unliquidated,  and  attaches 
to  his  offer  the  condition  that  the  same,  if  taken,  must  be  received 
in  full  or  in  satisfaction  of  the  claim,  and  the  other  party  receives 
the  money,  he  takes  it  subject  to  the  condition,  and  it  will  operate 
as  a  full  accord  and  satisfaction.     lb. 
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condemnation  proceedings: 

1.  In  condemnation  proceedings  under  the  statute,  where  the  com- 
missioners have  filed  with  the  clerk  their  certificate  of  "  ascertain- 
ment and  assessment/'  and  the  court  or  judge  has  denied  the 
motion  of  the  petitioner  or  respondent  to  vacate  or  set  aside  the 
same,  there  is  such  a  final  determination  as  will  authorize  a  writ  of 
error  or  an  appeal     The  Denver  <S:  N,  O.  R.  JB.  Co,  v.  Jackson,  840. 

CONSIDERATION: 

1.  It  is  a  general  rule  of  the  law  of  contracts,  that  if  tlie  considera- 
tion, or  any  part  of  it.  is  illegal,  no  promise  hased  upon  such  illegal 
consideration  can  be  enforced.  But  if  one  gives  a  good  and  valid  con- 
sideration, and  thereupon  another  promises  to  do  two  things,  one 
legal  and  the  other  illegal,  he  shall  beheld  to  do  that  which  is  legal, 
unless  the  two  are  so  bound  toj^ether  that  they  cannot  be  separated, 
in  which  case  the  whole  promise  is  void.  The  Pueblo  &  A.  V.  R, 
R.  Co.  V.  Taylor  et  al,  1. 

2.  The  rule  of  law,  that  a  promise  is  a  good  consideration  for  a 
promise,  requires  that  there  be  an  absolute  mutuality  of  engage- 
ment, so  that  each  party  may  have  an  action  on  it,  or  neither  will 
be  bound.    Stiles  v.  McClellanet  al,,  89. 

3.  Benefit  to  a  promisor  is  not  essential  to  a  valid  consideration. 
Dyer  et  al.  v.  McPhee,  174. 

4.  If  a  benefit  accrues  to  him  who  makes  a  promise,  or  if  any 
loss  or  disadvantage  accrues  to  him  to  whom  it  is  made,  and 
accrues  at  the  request  or  on  the  motion  of  the  promisor,  although 
without  b3netit  to  the  latter,  the  consideration  in  either  case  is 
sufficient  to  sustain  an  action.    lb. 

See  BILLS  OF  EXCHANGE. 

CONSTITUTION: 

1.  A  construction  which  raises  a  conflict  between  parts  of  the 
constitution  is  not  admissible,  when,  by  any  reasonable  construc- 
tion, they  may  be  made  to  harmonize.  People  ex  rel.  Livesay  r. 
Wright,  92. 

2.  The  powers  of  the  general  assembly  are  plenary,  subject  only 
to  constitutional  restraints,  expressed  or  implied.  To  authorize  an 
implied  restraint,  the  implication  must  be  a  necoaf?ary  one.     lb, 

y.  Gic'iit  (lefcreiico  is  due  to  a  lo^iblativc  exposition  of  a  ooustitu- 
tional  provision,  and  especially  when  it  is  made  almost  contempo- 
raneously with  such  provision.     lb. 

4.  Section  25  of  article  V  of  the  constitution  of  Colorado,  provid- 
ing that  ''the  general  assembly  shall  not  pass  local  or  special  laws 
in  any  of  the  following  enumerated  cases:  *  ♦  ♦  locating  or 
changing  county  seats,"  *  *  ♦  ^^^eZd,  to  be  wholly  prospective, 
and  as  only  intended  to  affect  future  legislation.  People  ex  reL 
Dean  v.  County  ConVrs,  202. 

See  STATUTES. 

CONTESTED  ELECTION: 

1.  Our  statute  makes  no  provision  for  a  contest  of  an  election  upon 
the  removal  of  a  county  seat,  nor  is  there  any  remedy  by  quo  war- 
ranto, as  that  remedy  is  only  employed  to  test  the  right  to  an  office 
or  franchise.    People  ex  rel.  Dean  v.  County  Comers,  202. 

CONTINUANCE:    See  PRACTICE  IN  THE  SUPREME  COURT,  10. 

CONTRACTS: 

1.  As  a  general  rule,  whenever  a  contract  conflicts  with  the  mor- 
als of  the  times  and  contravenes  any  established  interest  of  soci- 
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ety,  it  is  void  as  being  against  public  policy.     The  Pueblo  dk  A,  F. 
R.  R,  Co.  V.  Taylor  et(d„  1. 

2.  The  public  has  a  right  to  say  that  such  companies  shall  not 
be  permitted  to  make  any  contract  which  would  prevent  them 
from  accommodating  the  public,  when  entitled  to  it,  in  the  matter 
of  transportation  and  travel.     lb. 

8.  It  is  a  general  rule  of  the  law  of  contracts,  that  if  the  consid- 
eration, or  any  part  of  it,  is  illegal,  no  promise  based  upon  such 
ille^  consideration  can  be  enforced.  But  if  one  gives  a  good  and 
valid  consideration,  and  thereupon  another  promises  to  do  two 
things,  one  legal  and  the  other  illegal,  he  shall  be  held  to  do  that 
which  is  legal,  unless  the  two  are  so  bound  together  that  they  can- 
not be  separated,  in  which  case  the  whole  promise  is  void.     lb. 

4.  A  contract  is  to  be  considered  by  reference  to  all  its  parts  and 
provisions,  and  the  nature  of  the  transaction  which  forms  its  sub- 
ject matter.  No  particular  form  of  words  is  necessary  to  constitute 
A  covenant.    76. 

5.  No  court  will  lend  its  aid  to  one  who  founds  his  cause  of  action 
upon  an  illegal  or  immoral  act    lb. 

6.  The  rule  of  law,  that  a  promise  is  a  g^ood  consideration  for  a 
promise,  requires  that  there  be  an  absolute  mutuality  of  engage- 
ment, so  that  each  party  may  have  an  action  on  it,  or  neither  will 
be  bound.    Stiles  v.  McClellan  et  cU.,  89. 

7.  An  action  at  law  will  lie  for  labor  performed  under  an  agree- 
ment to  launch  a  partnership.    Lat08on  v.  Olass.  134. 

8.  Where  real  estate  was  sold  to  be  fully  paid  for  by  a  given 
date,  on  which  a  deed  for  the  premises  was  to  be  given  and  possei«- 
sion  surrendered,  lield,  that  tne  vendee,  having  made  default  in 
payment  of  the  purchase  money,  is  not  entitled  to  possession  until 
full  payment  be  made  in  accordance  with  the  terms  of  sale.  Wor- 
rel  r.  Smith,  141. 

9.  If  default  be  made  in  the  payment  of  unsecured  purchase 
money  in  such  case,  and  the  grantor  obtain  a  decree  awarding  him 
a  vendor's  lien  on  the  premises  sold,  with  right  of  possession  until 
payment  of  such  purchase  money,  held,  that  no  rent  accrues  against 
the  vendor  for  retention  of  the  premises  during  said  default  of 
payment,  although  a  deed  of  the  premises  was  delivered  the  pur- 
chaser prior  to  his  default.    lb. 

10.  Tne  claim  for  such  rents  having  been  interposed  as  payment 
of  purchase  money  in  the  action  for  the  vendor's  lien,  cannot  after- 
wards be  interposed  as  a  counterclaim  in  an  action  for  the  recovery 
of  the  purchase  money.     lb. 

11.  Where  pai*ol  testimony  is  offered,  not  for  the  purpose  of 
changing  or  varying  the  terras  of  a  written  contract,  but  to  estal)- 
lish  a  fact  upon  which  the  contract  is  silent,  held  to  have  been 
properly  admitted.     Monteliits  v.  Atherton,  2'^. 

12.  On  an  agreement  between  A.  and  B.,  founded  on  a  suSicient 
consideration,  to  exchange  a  certain  article  of  property  belonging 
to  the  one,  for  a  certain  article  belonging  to  the  other,  the  ineasuiv 
of  damages  for  non-compliance  would  be  the  difference  in  value 
between  the  two  articles,  provided  a  difference  existed  in  favor  of 
the  complaining  party.    lb. 

18.  Wliere  a  paxty  to  a  contract  has  looked  to  the  anticipated  re- 
alization of  funds  by  the  projectors  of  a  particular  undertaking,  and 
not  to  the  personal  liability  of  the  parties  with  whom  he  has  con- 
tracted, liis  claim  is  confined  to  that  fund,  and  he  cannot  enforce 
payment  from  individuals;  and  if  the  project  m 'scarries  and  funds 
are  not  realized,  he  has  no  claim  upon  an v body  for  anything.  But 
the  intention  of  the  party,  on  the  one  hand,  not  to  hold  the  other  per- 
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sonally  liable,  and,  of  the  latter,  to  limit  his  liability  to  somd  contin- 
gency, 90  that  a  cause  of  action  will  not  arise  until  it  has  happened, 
should  be  clearly  manif  esled  by  the  contract,  the  general  rule  being 
that  the  law  implies  a  promise  to  pay  for  services  rendered.  Har- 
kinaon  v.  D.  P,  A.  Co.  et  aL,  269. 

14.  Where  there  has  been  part  performance  of  a  verbal  oontraci, 
which,  by  the  statute  of  frauds,  is  required  to  bo  in  writing,  the 
contract  is  enforceable  in  equitv — otherwise  the  statute  of  frauds 
would  operate  to  protect  a  fraud.  Lipscomb  et  cU.  v.  Ate/iote  et  ai., 
290. 

15.  A  contract  by  which  one  party  agrees  to  furnish  the  money 
to  make  payment  for,  and  the  other  to  do  work  required  upon 
coal  and  mineral  lands,  is  not  violative  of  the  act  of  congress  re- 
specting the  appropriation  of  such  lands.  It  may  be  otherwise  as 
to  agricultural  lands.    lb. 

16.  That  courts  of  equity  have  jurisdiction  to  decree  specific  per- 
formance of   agreements,  whether  relating  to  real   or  personal 

Sroperty,  is  well  settled ;  the  authority  does  not  depend  upon  any 
istinction  between  real  and  personal  estate,  but  the  j^round  of  the 
jurisdiction  is  that  the  party  seeking  equitable  relief  cannot  be 
fully  compensated  by  an  awa^  of  damages  at  law.  Frue  et  al.  v. 
Honghton  et  al.,  318. 

17.  A  court  of  equity  may  enforce  an  agreement  to  transfer  and 
deliver  shares  of  stock  in  a  mining  company  where  the  shares  ai*e 
limited,  having  no  fixed  or  marketable  valde,  are  not  quoted  in 
the  commercial  reports,  nor  selling  upon  the  stock  boards.    lb. 

18.  The  general  rule  requires  mutuality  of  obligation  as  well  as 
mutuality  oi  remedv  to  authorize  a  specific  performance,  but  a  condi- 
tional or  unilateral  contract  may  come  within  the  exceptions  to 
the  rule ;  upon  the  performance  of  rhe  condition  by  the  promisor, 
the  contract  may  become  mutual,  and  a  decree  cannot  then  be 
prevented  by  setting  up  the  original  lack  of  mutuality.     /6. 

19.  It  is  the  business  of  courts  to  pass  upon  the  rights  of  parties 
as  they  find  them,  and  not  to  make  contracts  for  parties.  Blatchley 
et  al.  V.  ColeSy  i^9. 

20.  In  the  absence  of  charter  restrictions,  the  power  of  a  corpora- 
tion to  make  contracts  is  usually  measured  by  the  general  objects  and 
purposes  of  the  incorporation,  and  it  is  always  presumed  that  an^ 
proper  contract  may  be  made  whose  scope  and  tendency  are  mani- 
festly to  further  the  design  and  purpose  of  its  creation.  The  same 
rule  may  be  applied  in  given  cases  to  general  agents  of  such  cor- 
porations.   Spangler  v.  Butterfield,  8.58. 

21.  The  conditions  of  an  agreement  being  mutual  and  dependent, 
before  either  party  can  enforce  the  contract  or  rescind  and  recover 
damages  for  advanced  payments,  it  is  necessary  for  him  to  allege 
and  prove  a  compliance  on  his  part  with  the  conditions  of  the  con- 
tract, or  facts  that  will  excuse  non-performance.  Webb,  Receiver, 
V.  Smith,  365. 

22.  Under  tlie  statute  of  frauds  and  perj uries  of  this  stite.  the  ' '  note 
or  memorandum  **  required  upon  sale  of  real  estate  must  show  on  its 
face  or  by  reference  to  other  writinp:s,  first,  the  names  of  the  par- 
ties, vendor  and  vendee;  second,  the  terms  and  conditions  of  the 
contract:  third,  the  interest  or  property  affected;  fourth,  the  consid- 
eration to  be  paid  therefor.     Eppich  v.  Clifford,  493. 

See  LIMITATIONS,  1,  2. 

CONVEYANCE: 

1.  In  equitv  an  absolute  conveyance  of  real  or  personal  property 
from  the  liusband  directly  to  the  wife  is  good  and  sufilcient,  so  far 
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aa  the  form  is  concerned,  to  diveat  the  husband  of  each  property 
and  v^st  it  in  the  wife,  as  af^unst  all  persona  except  the  creaitors  ot 
the  husband,  ospccially  where  the  transfer  is  fairly  made  upon  a  mer- 
itorious and  valuable  consideration.    Craig  v.  Chandler  el  oL,  548. 

COHPOBATIONS: 

1.  Kailroad  companiM  held  to  be  quaai  public  corporations  and 
aeeiicies.  their  directors  acting  in  the  double  capncur  as  afcenta  for 
.,.     . . .__.. ..„_      ^1,^.^-- -■■    '- 


the  companies  and  as  trustees  for  tlie  public.  When  the  public 
tcrests  are  hrouglit  in  conflict  with  tlie  private  interests  of  the  com- 
pany, or  of  private  individuals  with  whom  sucli  companies  deal, 
such  private  mteresta  must  yield  to  those  of  the  public  The  Pueblo 
&A.  V.R.R.  Co.  V.  Taylor  et  id..  \. 

2.  In  the  abtutnce  of  chaj-ter  rpstrictiona.  the  nnwer  of  a  cortmrK- 
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county  warrants: 

•  1.  The  authority  to  issue  county  orders  and  warrants  and  to  pay 
out  county  money  is  a  statutory  one.    Stoddard  v,  Benton ,  508. 

2.  While  a  county  waiTant  is  to  be  signed  by  the  chairman  of  the 
board  gf  county  commissioners,  and  also  to  be  signed  and  attested 
bv  the  clerk,  yet  the  power  to  issue  a  county  warrant  is  vested 
alone  in  the  board  of  commissioners  and  can  be  only  exercised  at 
a  meeting  of  the  board.  .  lb. 

8.  A  warrant  drawn  and  signed  without  any  action  of  the  board  is 
a  nullity  in  the  hands  of  any  one  chargeable  with  notice  of  the  ir- 
regularity, and  in  an  action  a^inst  the  county  treasurer  to  compel 
payment,  he  may  allege  in  his  defense  the  facts  which  show  the 
warrant  to  be  void.    lo. 

See  TAXES. 

CRIMINAL  TRIALS: 

1.  The  statute  of  Colorado  (General  Laws,  section  821)  requires 
that  all  criminal  trials  be  conducted  according  to  the  course  of  the 
common  law,  except  when  a  different  mode  is  pointed  out.  Ray  v. 
The  People,  281.  * 

2,  When  a  party  was  tried,  convicted  and  sentenced  on  an  indict- 
ment for  forgery  without  arraignment  and  plea,  held  fatal  on  error 
assigned  in  the  supreme  court.    lb 

DAMAGES: 

1.  The  admission  of  evidence  of  an  opinion  of  a  witness  upon  a 
matter  of  damages,  when  damages  are  to  be  estimated  as  a  question 
of  law  by  the  court,  and  the  amount  left  to  the  jury  upon  the  facts, 
held  to  be  error.    Montelhia  v,  Atlierton,  224. 

2.  A  common  carrier  is  liable  to  vindictive  damages  only  in  case 
of  gross  negligence.    And  in  a  case  showing  only  ordinary  ne^li- 

fence,  it  is  error  for  the  court  to  instruct  the  jury  that  vindictive 
amages  may  be  allowed.  Wall  et  al  v.  Cameron,  275. 
8.  Under  section  147  of  the  code,  the  relief  granted  a  plaintiff,  if 
there  be  no  answer,  shall  not  exceed  that  demanded  in  the  com- 
plaint; but  in  any  other  case  the  court  may  grant  any  relief  consist- 
ent with  the  case  made  by  the  complaint  and  embraced  within  the 
i.-,.-'    .     i-'tiiiili  'J  •/^  (     'hit  !/.-v.  'J!)j. 

4,  In  case  of  loss  of  goods  for  which  a  carrier  becomes  liable,  the 
general  rule  is  that  the  measure  of  damages  is  the  value  of  the  goods 
at  the  point  of  destination ;  but  the  mle  is  more  especially  applica- 
ble to  goods  shipped  for  sale  in  the  ordinary  coui*se  of  commercial 
traffic,  and  not  to  household  goods  and  wearing  apparel  in  use.  In 
such  cases  the  measure  of  damages  is  a  matter  of  law  to  be  decided 
by  the  court.     The  Denver,  S.  P.  <fc  P.  -B.  -B.  Co.  v.  Frame,  382. 

5.  In  an  action  by  a  passenger  against  a  cai'rier  to  recover  damages 
for  injuries  sustained,  it  is  exclusively  the  province  of  the  jury  to  esti- 
mate and  assess  the  damages,  and  the  amount  to  be  allowed  in  sucli 
case  rests  largely  in  their  discretion.  They  are  to  take  into  consid- 
eration all  the  direct  consequences  of  the  injury  received,  such  as 
the  bodily  pain  suffered,  the  loss  of  time  and  pecuniary  expenses 
occasioned,  and  the  permanent  injury,  if  auy,  resulting  therefrom. 
Wall  et  al,  v,  Livezay,  465. 

See  MEASURE  OF  DAMAGES. 

DEDICATION: 

1.  Dedication  is  an  appropriation  of  land  to  some  public  use,  made 
by  the  owner  of  the  fee,  and  accepted  for  such  use  by  or  on  behalf  of 
the  public.    The  vital  principle  is  the  animtia  dedicandi.    Time, 
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though  often  a  material  ingredient,  is  not  indispensable ;  if  the  act 
of  dedication  be  unequivocal,  it  may  take  place  immediately.  Ward 
V.  FarvoelL  66. 

2.  A  dedication  is  a  conclusion  of  fact  to  be  drawn  by  the  jury 
from  the  circumstances  of  each  particular  case ;  the  sole  question 
as  against  the  owner  of  the  soil  being,  whether  there  is  sufficient 
evidence  of  intention  on  his  part  to  dedicate  the  land  to  the  public 
as  a  highway,    lb. 

DEED  OF  TRUST: 

1.  The  assignee  of  a  debt  secured  by  trust  deed  holds  the  same 
equities  that  the  original  creditor  held,  and  a  bill  by  such  assignee 
for  the  reformation  of  the  trust  deed,  cont-aining  allegations  which 
would  be  good  if  made  by  the  assignor,  is  net  demurrable  on  the 
ground  of  the  assignment.     Denver  B.  db  M.  Co.  v.  McAllister,  361. 

2.  In  case  of  note  and  trust  deed  executed  by  the  officers  of  a  cor- 
poration as  such,  the  evidence  showing  conclusively  that  the  debt 
was  due  by  the  corporation,  and  the  title  to  the  property  conveyed 
in  the  trust  deed  was  in  the  cor|)oration,  and  that  the  intention  was 
to  bind  the  corporation  by  the  execution  of  the  note  and  trust  deed, 
held,  a  court  of  equity  may  interpose,  correct  the  mistake,  reform 
the  deed,  foreclose  the  same,  and  enforce  the  lien.     lb. 

8.  In  such  case,  under  section  1428,  GKsneral  Laws,  it  is  within  the 
discretion  of  the  court  to  fix  the  time  within  which  the  amount 
found  due  shall  be  mid  before  sale  takes  effect ;  and  the  equities 
of  the  case  furnish  the  proper  guide  for  such  discretionary  period. 
lb. 

4.  Where  the  creditor  holding  such  trust  deed  seeks  foreclosure, 
and  prays  that  the  same  be  treated  as  a  mortgage,  the  decree  of 
foreclosure  must  embody  right  of  I'edemption.    lb. 

DEED  — INTER  VIVOS:    See  EVIDENCE,  a 

DELIVERY: 

1.  Outside  of  statutory  provisions,  while  warehouse  receipts  are 
not  technically  negotiable  instruments,  and  the  assignment  of  them 
does  not  give  to  the  assignee  a  better  title  than  his  assignor  had.  yet 
it  is  quite  well  settled  that  the  assignment  of  such  instruments 
amounts  to  a  symbolical  delivery  of  the  property  therein  mentioned, 
and  vests  the  assignee  with  the  same  title  to'  the  property  as  an 
actual  delivery  would  have  done.    Spangler  v.  Butterfield,  3o6. 

2.  Upon  assignment  and  delivery  of  a  warehouse  receipt,  after  no- 
tice to  the  warehouseman,  and  to  hold  for  the  benefit  of  the  assignee, 
and  the  assent  of  the  warehouseman  thereto,  the  title  to  the  prop- 
erty vests  in  such  assignee,  with  right  of  possession  against  all  the 
world,  excepting  valid  liens  which  have  attached  prior  to  such 
assignment.    lb. 

3.  The  transfer  of  title  and  delivery  of  possession  by  the  issuance 
of  a  warehouse  receipt  is  said  to  be  more  in  the  nature  of  a  pledge 
than  a  mortgage,  ana  tliat  the  right  to  so  pledge  goods  as  a  security 
for  advances  or  payment  of  a  debt  is  made  to  rest  on  the  common 
law,  and  is  therefore  not  embraced  in  the  statute  relating  to  th*w' 
acknowledgment  and  recording  of  mortgages.    lb. 

DESCENTS: 

1.  Under  our  statute,  the  title  to  real  estate  descends  to  the  heir 
subject  to  the  debts  of  the  ancestor,  when  the  personal  estate  is  ia- 
sufficient  to  satisfy  the  same.    Lathrop  v.  PoUard,  424. 
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devastavit: 

1.  When  an  administrator  commits  devastavit  and  absconds,  the 
proper  remedy  is  upon  his  bond.    Liddieoat  v.  Treglown  et  cU.,  47. 

DISCOVERY  SHAFT: 

1.  An  adit  run  along  a  lode  where  the  same  may  in  any  manner  be 
discovered,  is  equivalent  to  a  discovery  shaft,  whether  the  depth  of 
ten  feet  from  the  surface  be  reached  or  not.  Gray  v.  Tmby 
et  al,  278. 

DIVORCE: 

1.  A  decree  of^ivorce  does  not  affect  the  marriage  relation  only, — 
it  may  affect  the  property  right  of  the  parties;  and  it  would  seem 
that  the  same  reasons  exist  for  determining  the  validity  of  the  de- 
cree as  in  civil  actions  generally,  notwithstanding  the  death  of  one 
of  the  parties.    Israel  v,  Arthur,  85. 

2.  The  decree  may  be  reviewed  upo^  writ  of  error.    J5. 

DRAWER:    See  BILL  OF  EXCHANGE. 

EASEMENT: 

1.  An  easement  is  an  interest  in  lands,  and  can  only  be  acquired  by 
grant,  and  ordinarily  by  deed,  or  what  is  deemed  to  be  equivalent 
thereto.     A  parol  license  is  insufficient.     Ward  i\  Fartcell,  66. 

2.  Nothing  will  pass  as  an  easement  to  a  dominant  estate,  although 
it  may  have  been  used  with  it,  unless  a  right  thus  to  use  it  has  become 
consummate  and  thereby  made  appurtenant  to  the  granted  premises, 
or  is  expressly  mentioned  in  the  deed  conveying  the  same  as  aji 
easement,  and  intended  to  be  conveyed  thereby.    lb, 

EJECTMENT: 

1.  Upon  issuance  of  a  patent  for  mineral  lands,  the  presumption 
obtains  that  all  the  requirements  preliminary  to  its  issue  have  oeen 
complied  with.  This  presumption  is  not  open  to  rebuttal  in  an  ac- 
tion at  law,  and  the  patent  itself  is  unassailable  except  by  a  direct 
proceeding  in  equity  for  its  correction  or  amendment.  This  doc- 
trine is  limited  to  cases  where  the  land  department  of  the  govern- 
ment has  jurisdiction  to  act  and  to  execute  the  grant.  Poire  v. 
Wells,  406. 

2.  Whenever  a  patent  is  absolutelv  **  void  on  its  face  *'  it  may  be  im- 
peached collaterally  in  a  court  of  law.    Jb, 

See  MINING  CLAIMS,  5. 

EMINENT  DOMAIN:  See  TAXATION;  CONDEMNATION  PROCEED- 
INGS. 

EQUITY: 

1.  Persons  seeking  the  equitable  interposition  of  courts  must  them- 
selves do  equitv.  And  when  taey  seek  to  deprive  others  of  inter- 
ests in  lands,  they  are  always  required  to  establish  their  right  to 
the  relief  sought  by  clear  proof.    Nutter  et  al.  v.  O'Donnell,  253. 

2.  Equity,  while  it  follows  the  law,  will  never  lose  sight  of  the 
rights  of  iJl  parties  in  interest  before  it,  and  will  not  administer  a 
trust  piecemeal.    Learned  v,  Tritch  et  cU,,  483. 

See  SPECIFIC  PERFORMANCE. 

EQUITY  JURISDICTION: 

1.  In  cases  where  the  general  equity  powers  of  the  district  court 
are  invoked  to  oust  a  county  court  of  jurisdiction  in  matters  of  pro- 
bate and  administration  of  estates,  the  district  court  will,  if  it  assume 
jurisdiction,  look  to  the  facts  alleged  and  proved,  not  to  the  prayer 
for  relief.    Ldddicoat  v.  Treglown  et  al.,  47. 
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equity  practice. 

1.  Equity  practice,  eo  nomine,  no  longer  exists,  and  can  no  longer 
be  appealed  to,  except,  perhaps,  in  matters  upon  which  the  code  is 
silent.     Blatchley  v.  Coles,  82. 

2.  Evidence  taken  before  a  referee  in  a  chancenr  cause  is  not  of 
record  unless  preserved  by  a  bUl  of  exceptions.     lb, 

ERROR: 

1.  The  admission  or  rejection  of  merely  immaterial  evidence  may 
not  be  assigned  for  error.    Staiiburyv.  Kerr,  28. 

2.  A  writ  of  error  from  this  court  lies  to  review  the  proceedings 
on  mandamus  issued  by  a  district  judge.  Bean,  etc,  v.  The  Beojpie, 
etc,  98. 

8.  While  a  writ  of  error  will  only  lie  to  a  final  judgment,  it  nev- 
ertheless brings  up  the  whole  record  for  review;  and  if  there  be 
found  substantial  erron^  apparent  upon  the  face  of  it,  operating  to 
the  injury  of  the  plain tiflf  m  error,  this  court  has  power  to  correct 
them  by  modifying  or  reversing  the  judgment.  Wehle  v.  Kerbs, 
167. 

4.  Errors,  under  the  rules  of  the  spreme  court,  must  be  separately 
alleged  and  particularly  specified.     Hanna  v.  Barker,  303. 

5.  Error  cannot  be  assigned  on  the  refusal  of  the  court  to  give 
an  instruction  when  there  is  no  evidence  upon  which  to  base  the  in- 
struction prayed.     Piela  v.  The  People,  343. 

See  PRACTICE  IN  THE  SUPREME  COURT. 

ESTOPPEL: 

1.  The  essential  elements  of  estoppel  hj  conduct  are: 

(a)  There  must  have  been  a  representation  or  concealment  of  ma- 
terial facts. 

(b)  The  representations  must  have  been  made  with  knotoledge  of 
the  facts,  unless  the  ]mrty  making  them  was  bound  to  know  the 
facts,  or  ignorance  thereof  was  the  result  of  gross  negligence. 

(c)  The  party  to  whom  the  representations  were  m^e  must  have 
been  ignorant'of  the  truth  of  the  matter. 

(d)  They  must  have  been  made  with  the  intention  that  they 
should  act  upon  them ;  but  gross  and  culpable  negligence  upon  the 
part  of  the  party  sought  to  be  estopped,  the  effect  of  which  is  to 
work  a  fraud  on  the  party  setting  up  the  estoppel,  supplies  the 
place  of  intent. 

( e)  The  other  party  must  have  been  induced  to  act  upon  them. 
All  the  essential  elements  must  be  present.     Orifflth  v.  Wright,  248. 

EVIDENCE: 

1.  The?  admission  or  rejection  of  merely  immaterial  evidence  may 
not  be  assigned  for  error.     Stanbury  v.  Kerr,  24. 

2.  In  an  action  by  a  widow  against  the  administrator  of  her  de- 
ceased husband,  the  plaintiff  proposed  to  testify,  of  her  own 
motion,  that  certain  property  sold  m  the  life* time  of  her  husband 
belonged  to  her ;  that  she  consented  to  the  sale,  and  permitted  the 
husband  to  take  the  money,  with  tlie  understanding  that  he  was  to 
reinvest  it  in  another  homestead,  which  was  to  belong  to  her,  but 
which  was  never  dr)ne.  Held,  that  under  section  2,  chsmter  101, 
General  Laws,  such  testimony  is  specifically  prohibited.  Palmer  v. 
Haniia,  55. 

3.  It  is  not  necessary  that  a  writing  used  by  a  witness  to  refresh 
his  memory  be  an  original  writing,  provided  after  inspecting  it  the 
witneas  can  speak  to  the  facts  from  his  own  recollection.  As  to  the 
time  when  such  writing  should  have  been  made,  no  precise  rule  c^m 
be  stated.    Lawson  v.  Glass,  134. 
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4.  Whero  there  is  a  conflict  between  the  witnesses  it  is  the  prov- 
ince of  the  jury  to  determine  to  whom  credit  should  be  given. 
Finer ty  et  cd.  v.  Fritz,  137. 

5.  Upon  the  introduction  in  evidence  of  a  town  ordinance,  all 
objections  to  its  admissibility  ought  to  be  presente<l.  but  record  evi- 
dence showing  that  such  ordinance  was  not  passed  in  conformity 
with  the  requirements  of  the  statute,  mav  be  introduced  on  be- 
half of  the  defendant  in  an  action  against  him  upon  the  ordinance. 
Tracey  v.  Tfie  People,  151. 

6.  In  the  silence  of  the  record  of  proceedings  of  the  meeting  at 
which  the  ordinance  was  adopted,  no  presumption  obtains  that 
other  proceedings  than  those  mentioned  in  the  record  took  place.  lb. 

7.  Where  the  evidence  is  conflicting,  and  the  question  is  fairly  and 
OToperly  submitted  to  the  jury,  the  verdict  will  not  be  disturbed. 
Berdell  et  al.  v,  Bissell  et  al.,  162. 

8.  In  an  action  to  set  aside  a  deed  of  gift  inter  tnvos,  intended  to 
operate  in  effect  as  a  bequest  charged  with  the  debts  of  the  donor, 
testimonv  touching  the  motives,  reasons  and  inducements  which 
moved  the  deceased  to  bestow  his  property  upon  the  donee  rather 
than  upon  his  heirs,  held  pertinent  to  the  issue.  Oilham  et  al.  v. 
French.  196. 

9.  Under  section  2952,  General  Laws,  no  party  to  a  civil  action, 
or  person  who  is  directly  interested  in  the  event  thereof,  shall  be 
allowed  to  testify  therein  of  his  own  motion,  or  on  his  own  behalf, 
when  the  adverse  party  sues  or  defends  as  heir,  administrator  or 
legatee  of  any  deceased  person.    76. 

10.  Where  parol  testimony  is  offered,  not  for  the  purpose  of 
clianging  or  verifying  the  terms  of  a  written  contract,  but  to  estab- 
lish a  fact  upon  which  the  contract  is  silent,  heid  to  have  been  prop- 
erly admitted.     Montelius  v.  Atherton^  224. 

11.  The  admission  of  evidence  of  an  opinion  of  a  witness  upon  a 
matter  of  damages,  when  damages  are  to  be  estimated  as  a  ques- 
tion of  law  by  the  court,  and  the  amount  left  to  the  jury  upon  the 
facts,  held  to  be  error,    lb. 

12.  Admissions  and  confessions  are  evidence  against  a  party,  but 
he  can  not  annul  or  explain  them  away  by  counter  declarations. 
Nutter  et  al.  v.  O'Donneu  et  al.^  253. 

13.  It  is  not  proper  to  permit  a  plaintiff  on  rebuttal  to  prove 
tliat  defendant's  witnesses  have  ma(&  previous  statements  at  vari- 
ance with  their  testimony,  without  iirst  calling  their  attention  to 
the  contradictory  statements,  giving  time  and  place,  and  giving 
the  particulars  of  the  conversation  and  the  circumstances  under 
whicn  the  statements  were  made.  The  rule  cannot  be  avoided 
by  declaring  that  it  is  not  intended  to  impeach  tlie  witnesses.    lb. 

14.  Parol  evidence  is  admissible  to  show  resulting  trust.  Lips- 
comb et  al.  V.  Nichols  et  al.,  290. 

15.  A  conclusion  of  fact  derived  from  ol^servation  and  knowledge 
of  the  subject  matter  on  the  part  of  a  witness  may  not  be  construed 
as  being  an  opinion  merely;  nor  is  it  a  correct  proposition  of  law 
that  no  one  but  an  expert  can  give  an  opinion  to  a  jury.  Hanna  v. 
Barker.  803. 

16.  Under  chapter  104,  General  Laws  (1877),  the  husband  may  be 
permitted  to  testify  in  a  cause  wherein  the  separate  property  of  the 
wife  is  concerned.    lb. 

17.  In  the  trial  of  a  defendant  upon  an  indictment  for  assault 
with  intent  to  kill,  witnesses  for  the  prosecution,  in  describing  the 
transaction,  made  statements  concerning  injuries  inflicted  upon  a 
third  party ;  held,  that  the  admission  of  these  statements  was  proper 
as  part  of  the  res  gestae.    Fiela  v.  The  Fbople,  343. 
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EVIDENCE—  ConWnued. 

18.  Where  a  deliberate  and  malicious  attempt  is  made  to  take  life, 
and  there  is  no  pretense  of  justification  on  the  ground  of  self-de- 
fense, it  would  be  a  danfj^rous  doctrine  that  would  allow  the  assail- 
ant to  show  quarrels  and  difficulties  of  his  victim  with  third  persons 
in  no  way  connected  with  the  transaction.  It  would  be  equally  un- 
reasonable in  such  case  to  allow  evidence  of  the  general  reputation 
and  character  of  the  person  assailed  as  to  his  quarrelsome  or  dan- 
gerous disposition.    JueKeoiie  v.  The  People,  346. 

19.  Where  a  defendant  in  an  indictment  is  sworn  as  a  witness, 
and  testifies  io  his  own  behalf,  having  elected  so  to  do  under  the 
statute,  he  occupies  precisely  the  same  position  as  any  other  wit- 
ness, lb. 

20.  A  cross^zaminer  is  allowed,  subject  to  the  discretion  of  the 
oourt,  to  in(^uire  about  collateral  matters  for  the  purpose  of  impair- 
ing the  credit  of  a  witness,  but  the  answers  of  the  witness  are  con- 
clusive. He  cannot  be  cross-examined  upon  such  matters  merely 
for  the  purpose  of  contradicting  him  by  other  evidence,    /6. 

21.  The  best  evidence  of  which  a  case  in  its  nature  is  susceptible 
must  be  produced.  When  incompetent  testimony  is  permitted  to 
go  to  a  jury,  which  may  h&ve  influenced  their  verdict,  the  verdict 
will  be  set  aside.     Crane  et  al.  r.  Andrews  et  al,^  853. 

22.  Express  trusts  are  created  by  contract  of  parties.  Implied  or 
resulting  trusts  are  such  as  arise  by  operation  of  law  upon  certain 
acts  of  parties.  Resulting  trusts  may  be  shown  by  parol  Learned 
V.  THtek  et  oL,  483. 

23.  Express  trusts,  being  matters  of  agreement  between  parties, 
must  be  proved  as  contracts.  Where  this  class  of  contracts  relates 
to  lands,  the  statute  of  frauds  requires  that  they  shall  be  manifested 
and  proved  by  writing  under  the  hand  of  the  party  to  be  thereby 
charged.    lb. 

24.  Testimony  as  to  the  character  of  the  deceased  showing  him 
to  have  been  of  a  quarrelsome  and  violent  disposition,  when  ad- 
mitted, is  for  the  purpose  of  showing  a  ground  for  belief  in  the 
mind  of  the  slayer  tliat  an  attempt  made  upon  him  was  dangerous 
and  felonious.  Hence,  as  a  pro}>er  ground  for  the  introduction  of 
such  testimony,  an  attack  must  first  be  shown,  the  nature  of  which, 
together  with  the  known  violent  and  dangerous  character  of  the 
assailing  party,  is  sufficient  ground  for  belief  in  the  mind  of  the 
defendant  at  the  time  that  the  attack  is  felonious.  Jones  tz.  The 
People,  4r)2. 

25.  Under  the  statute  ((General  Laws,  sec.  2953),  books  of  original 
entry  are  expressly  declared  to  be  admissible  in  evidence;  but  the 
foundation  for  the  admission  of  such  testimony  must  be  laid  as 
provided  by  the  statute,  when  the  entries  have  been  made  by  third 
persons  not  present  at  the  trial.    Farrington  v.  Tucker  et  oZ.,  557. 

26.  Where  a  surviving  partner,  in  an  action  against  a  third  party 
by  the  heirs  at  law  of  his  deceased  partner,  testified  to  having  de- 
stroyed the  articles  of  copartnership  after  his  copartner's  decease, 
no  fraudulent  motive  appearing,  and  the  witness  swearing  that  the 
instrument  was  read  to  him  at  the  time  of  its  execution  and  that 
he  remembered  the  contents,  held  competent  to  testify  aa  to  its 
contents.    Breen  v.  Bichardton  et  ciL,  005. 

EX  POST  FACTO  LAWS: 

1.  The  mandate  of  our  state  constitution  is  that  no  export  faeto 
law  nor  law  *  »  ♦  retrospective  in  its  operation,  *  *  •  shall 
ever  be  passed.  Any  law  passed  after  the  commission  of  an  offense, 
which,  in  illation  to  that  offense,  alters  the  situation  of  a  party  to 
his  disadvantage,  is  an  eo;  post  facto  law.    Oarvey  v.  The  People^  559. 
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EX  POST  FACTO  LAWS  —  Continued. 

2.  The  change  produced  in  the  law  by  the  act  of  1881,  in  relation 
to  the  crime  of  murder  previously  committed,  alters  the  situation 
of  a  party  so  charged  to  his  disadvantage,  and  makes  the  law  ex 
post  facto  under  the  federal  and  state  constitutions.    lb. 

GAMBLING  DEVICE: 

1.  To  invalidate  a  sale  on  the  ^ound  that  the  article  purchased 
was  a  ''gambling  device,*^  more  is  required  than  a  mere  knowledge 
on  the  part  of  the  vendor  that  the  article  sold  will  be  put  to  an  illegal 
use  by  the  vendee.    Rose  et  al.  v.  Mitchell,  102. 

2.  Participation  by  the  vendor  must  be  active ;  he  must  do  some- 
thing, though  indirectly,  in  furtherance  of  the  vendee's  design  to 
violate  the  law.    lb, 

GARNISHMENT: 

1.  Under  the  act  of  February  21,  1879,  a  justice  of  the  peace  is 
authorized  to  issue  garnishee  process  on  a  judgment  rendered  be- 
fore the  passage  of  the  act.    F'iahAr  v.  Hervey,  16. 

2.  The  act  is  remedial  and  should  be  liberally  construed  for  the 
advancement  of  the  remedy.    lb, 

GUARDIAN  AD  LITEM: 

1.  Under  the  code,  the  service  of  summons  upon  an  infant  over 
the  age  of  fourteen  years,  but  not  upon  the  guardian,  no  guardian  <id 
litem  being  appointed,  but  the  record  reciting  that  the  infant  de- 
fendant appeared  by  his  next  friend  as  well  as  by  attorney,  held 
sufficient  service,  and  the  appearance  authorized.  FUmore  v.  Rub- 
sell,  171. 

2.  When  it  is  necessary  to  appoint  a  guardian  ad  litem  for  a  minor 
over  fourteen  years  of  a^e,  the  minor,  or  some  one  in  his  behalf, 
must  apply  for  the  appointment  within  ten  days  after  service.  It 
would  seem  that  the  court  is  authorized  to  appoint  on  application 
only  when  the  minor  is  fourteen  years  of  age.    lb, 

GUILTY  —  PLEA  OF:    See  MURDER 

HEIR: 

1.  The  heir  at  law  of  real  estate  fraudulently  conveyed  by  the 
ancestor  is  in  no  better  position  witli  reference  thereto,  in  an  action 
brought  against  the  fraudulent  grantee  to  comi>el  a  reconveyance 
of  the  same,  than  such  ancestor  would  have  been.  Lathrop  v.  Pol- 
lard, 424. 

2.  Under  our  statute,  the  title  to  real  estate  descends  to  the  heir 
subject  to  the  debts  of  the  ancestor,  when  the  personal  estate  is  in- 
sumcient  to  satisfy  the  same.    lb. 

See  EVIDENCE 

HUSBAND: 

1.  Under  the  statutes  of  this  state  the  wife  may  hold  an  absolute 
legal  estate  as  free  from  the  common  law  rights  of  her  husband  as 
if  she  were  unmarried;  as  to  her  separate  estate',  she  has  no  hus- 
band.   Palmer  v.  Hanna,  55. 

2.  The  receipt  by  the  husband  of  proceeds  or  income  of  the  wife's 
estate  is  presumably  in  the  character  of  agent,  and  if  he  claim  the 
same  as  a  gift  or  legal  transfer,  the  burden  is  on  him  to  establish 
his  claim  by  evidence,  and  in  no  other  mode  of  treating  the  subject 
can  the  intent  and  purpose  of  the  statute  be  carried  out.    lb. 

8.  Under  chapter  104,  (General  Laws  (18T7),  the  husband  may  be 
permitted  to  testify  in  a  cause  wherein  the  separate  property  of 
the  wife  is  concerned.    Hanna  v.  Barker,  303. 

Vou  VI— 40 


626  Index. 

HUSBAND  —  Continued 

4.  In  equity  an  absolute  conveyance  of  real  or  peiBonal  property 
from  the  husband  directly  to  the  wife  is  good  ana  sufficient,  so  far 
as  the  form  is  concemea,  to  direet  the  husband  of  such  property 
and  yest  it  in  the  wife,  as  against  all  penoiiB  except  the  crediton 
of  the  husband,  especially  where  the  transfer  is  fairly  made  upon  a 
meritorious  and  yaluable  consideration.  Craig  v.  C%ancUer  et  cil, 
543. 

INDEMNITY: 

1.  It  is  proper  practice  for  an  officer  before  leyying  a  writ  upon 
personal  propierty,  when  the  ownership  is  in  dispute,  to  require 
indemnity.     Porter  v.  Stapp  et  oZ.,  82. 

2.  If  the  writ  be  regular  on  its  face,  and  the  officer  acts  in  good 
faith,  he  will  be  entitled  to  reimbursement  of  all  damages  ho  may 
sustain,  should  the  seryioe  prove  to  be  a  trespass.     lb, 

3.  The  remedy  upon  such  bond  is  equally  ayailing,  whether  it  be 
a  statutory  bond  or  a  voluntary  obligation,  but,  to  be  held  valid, 
the  act  to  be  done  must  not  be  in  contravention  of  a  statute  or 
against  the  peace  or  policy  of  the  law.     lb. 

INDICTMENT:    See  PRACTICE  IN  CIUMINAL  CASES. 

INFANT:    See  PRACTICE,  15,  16. 

INFANT  HEIRS: 

1.  The  power  to  sell  the  inheritance  of  infant  heirs  is  purely  statu- 
tory ;  no  sale  can  be  made  that  would  bind  infant  heirs  except  by 
compliance  with  its  provisions.     Filnwiv  et  al.  v.  Reithman,  120. 

INJUNCTION: 

1.  The  rule  that  the  issuance  of  a  writ  of  injunction  operates  as  a 
release  of  all  errors  in  the  proceedings  enjoined,  is  not  believed  to  be 
applicable  to  proceedings  in  chancery,  or  those  in  their  nature 
equitable.  The  rule  is  statutory ;  also  Jidd  tliat  the  rule  is  inappli- 
cable in  thin  case,  the  judgment  being  not  merely  erroneous  but 
void.     The  San  Jiian,  efc,  Co.  v.  Finch  et  al.^  214. 

2.  A  judgment  rendered  against  a  party  not  before  the  court  is 
invalid,  and  a  court  of  equity  may  enjoin  the  execution  of  such 
judgment.  Where  the  judgment  is  voidable  merely,  a  difiFerent 
rule  applies  according  to  the  equities  of  the  case.    Jb. 

INSTRUCTIONS: 

1.  Instructions  are  never  to  be  given  except  upon  some  state  of 
facts  disclosed  by  the  evidence  in  the  case.  Lawaon  v.  Van  Auken 
et  al.,  53. 

2.  After  a  cause  nas  gone  to  the  jury,  a  plaintiff  cannot  interpose 
and  recover  upon  a  new  cause  of  action  by  means  of  an  instruction. 
lb, 

3.  In  construing  a  charg^e  to  the  jury,  each  instruction  is  to  be 
considered  in  connection  with  the  entire  charge,  and  if.  considering 
the  charge  as  a  whole,  this  court  is  satisfied  the  jury  were  not  im- 
properly advised  as  to  any  material  point  in  the  case,  and  that, 
reaaing  each  instruction  in  connection  with  the  others,  they  were  not 
misleading,  the  judgment  will  not  be  reversed  on  the  ground  of 
erroneous  charge.    Pinerty  et  al.  v.  Fritz,  186. 

4.  Instructions  to  a  jury  are  requii^  to  be  in  writing.  Montdiu$ 
V,  Atherton,  224. 

5.  Where  all  the  points  in  a  cause  were  fully  elaborated  in  the 
charge  to  the  jury,  and  the  instructions  were  as  &Torable  to  the 
defendant  as  the  evidence  and  the  law  applicahle  thereto  would 
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INSTRUCTIONS  -  Continued. 

warrant,  and  the  instructions  refused,  which  could  properly  have 
been  given,  were  embodied  in  those  given,  held,  that  tiie  verdict 
should  not  be  disturbed.    Smith  et  al,  v.  Havens^  297. 

6.  Error  cannot  l>e  assigned  on  the  refusal  of  the  court  to  give  an 
instruction  when  there  is  no  evidence  upon  which  to  base  the  in- 
struction prayed.     Piela  v.  The  People^  343. 

7.  Wliere  a  great  number  of  instructions  are  given,  the  most  of 
them  dependent  to  some  extent  on  each  other,  where  they  are  full 
and  fair  to  the  defendant,  in  a  criminal  case  and  stating  the  law 
correctly,  the  supreme  court  will  not  review  them,  or  any  part  of 
them,  upon  a  vague  and  general  charge  of  error.  Jones  v.  The 
People,  452. 

8.  When  an  instruction  is  based  upon  evidence  not  properly  pre- 
served in  the  record  by  a  bill  of  exceptions,  the  8U{)reme  court 
cannot  assume  there  was  testimony  to  warrant  the  instruction; 
and  when  it  appears  that  such  instruction  was  prejudicial  to  the 
party  assigning  error  thereon,  the  judgment  will  oe  reversed.  The 
London  C.  M.,  M,  <&  S.  Co.  v.  Finalay,  571. 

INTEREST: 

1.  Independent  of  contract  a  court  of  equity  may,  in  its  sound  dis- 
cretion, impose  interest  ujran  rents,  where  the  conduct  of  a  party 
has  been  grossly  delinquent,  or  intentionally  contrary  to  his  duty. 
Filmore  et  aL  v.  Reithman,  120. 

2.  Compound  interest  is  not  allowed  under  the  statutes  of  this 
state.    Denver  B.  &  M.  Co,  v.  McAllister.  261. 

8.  The  statute  (R.  S.  sec.  2,  ch.  44)  allowed  the  recovery  of  interest, 
when  there  was  no  agreement  therefor,  at  the  rate  of  ten  per  cent, 
per  annum  on  money  witliheld  by  any  unreasonable  and  vexatious 
delay.     Craig  v.  Chandler  et  a/.,  543. 

4.  There  is  no  statute  in  Colorado  on  the  subject  of  usury,  and 
parties  may  contract  for  any  rate  of  interest  they  choose,  provided 
such  interest  be  intended  as  compensation  for  the  use  of  the  money, 
and  not  as  a  penalty  for  its  non-payment  when  due.  Buckingham 
V.  Orr,  687. 

5.  The  rate  of  interest  specified  in  a  promissory  note,  to  be  paid 
after  maturity,  is  prima  facie  the  measure  of  damages  to  be  re- 
covered,   lb, 

IRRIGATION: 

1.  The  right  to  water  in  this  country  by  priority  of  appropriation 
is  entitled  to  protection  as  well  after  patent  to  a  third  party  of  the 
land  over  which  the  natural  stream  flows,  as  when  such  land  is  part 
of  the  public  domain;  and  it  is  immaterial  whether  or  not  it  be  men- 
tioned in  the  patent  and  expressly  excluded  from  the  ^rant.  The 
right  itself,  and  the  obligation  to  protect  it,  existed  prior  to  legis- 
lation on  the  subject  of  irrigation.  Coffin  et  al.  v.  Lejt  Hand  Ditch 
Co.,  443. 

2.  In  the  absence  of  express  statutes  to  the  contrary,  the  first  ap- 
propriator  of  water  from  the  natural  stream  for  a  beneficial  pur- 
pose has,  with  the  qualifications  contained  in  the  constitution,  a 
prior  right  thereto,  to  the  extent  of  such  appropriation.    Id. 

8.  The  right  to  water  acquired  by  |>rior  appropriation  is  not  in 
an^  way  dependent  ^V^^  ^^^  locus  of  its  application  to  the  bene- 
ficial use  designed.    Jo. 

JOINDE^t  IN  ERROR:    See  APPEALS,  2,  0. 
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judgment: 

1.  The  rule  that  a  decree  or  judgment  will  not  be  disturbed  unless 
manifestly  against  the  weight  of  evidence,  does  not  obtain  when 
the  testimony  is  taken  before  a  referee.  In  such  case  this  court 
will  examine  the  entire  record  with  a  view  to  a  just  determination. 
Miller  etal,  v.  Taylor  ei  cU„  4L 

2.  A  judgment  rendered  against  a  pnrty  not  before  the  court  is  in- 
valid, and  a  court  of  eauity  ma^  enjoin  the  execution  of  such  judg- 
ment. Where  the  judgment  is  voidable  merely,  a  different  rule 
applies  according  to  the  equities  of  the  case.  The  San  JuaiL,  «la, 
Co,  V.  Finch  et  al ,  214. 

3.  Tlie  rule  that  the  issuance  of  a  writ  of  injunction  operates  as  a 
release  of  ail  errors  in  the  proceedings  enjoined,  is  not  believed  to 
be  applicable  to  pcoceedings  in  chancery,  or  those  in  their  nature 
equitable.  The  rule  is  statutory;  also  held  that  the  rule  is  inappli- 
cable in  this  case,  the  judgment  being  not  merely  erroneous  but 
void.    lb. 

4.  When  the  judgment  of  the  court  below  is  unsupported  bv  evi- 
dence it  will  be  reversed.   Denver,  S,  P.  A  P,  R,  R,  Co,  v.  Heed,  330. 

5.  The  judgment  of  a  justice  of  the  peace  being  void,  no  execu- 
tion can  properly  issue,  thereunder.     Cramer  v.  McDowellj  369. 

6.  Under  the  Civil  Code  no  distinction  exists  between  a  judgment 
nil  dicit  and  by  default.     Wilbur,  Imp.,  v.  Maynard,  483. 

7.  The  relief  granted  the  plaintiff  where  there  is  no  answer  shall 
not  exceed  the  demand  in  the  complaint.    Ih. 

8.  Where  the  plaintiff  in  error  was  joined  as  a  co-defendant  with 
his  wife  in  the  aistrict  court,  he  not  being  a  party  to  the  contract 
sued  upon,  and  no  relief  having  been  demanded  against  him  in  the 
complaint,  held,  that  upon  default  judgment  should  have  been 
entereil  against  the  wife  alone.    lb, 

9.  The  statute  (General  Laws  1877)  seems  to  contemplate  that 
before  a  county  treasurlar  is  authorized  to  pay  a  judgment  against 
the  county,  in  either  of  the  ways  mentioned  in  section  435,  theboard 
of  county  commissioners  shall  take  some  action  in  the  matter. 
Stodtlard  v.  Benton,  508. 

10.  It  is  for  the  board  to  determine  how  far  the  county  will 
defend  against  a  claim  which  has  been  prosecuted  to  judgment.    lb. 

11.  If  no  appeal  is  perfected  or  supersedeas  allowed,  provision 
must  be  made  for  payment  of  the  judgment.  This  may  be  done 
by  levy  of  a  tax  or  a  warrant  upon  the  county  treasurer.  In  case  of 
delay  or  refusal  to  make  provision  for  payment,  mandamus  will  lie. 
lb. 

13.  Under  section  75  of  the  code,  the  party  aggrieved  may  have 
relief  upon  application  to  the  court  below  or  the  judge,  within  five 
months  after  adjournment  of  the  term,  from  a  judgment  taken 
against  him  through  mistake,  inadvertence,  surprise  or  excusable 
neglect     Leahy  et  al.  v.  Danlap,  553. 

M  Where  the  evidence  fails  to  support  the  verdict  the  judgment 
will  be  reversed.     27i«  Lotidon  C.  M.,  M.  db  8.  Co,  v,  Findlay,  571. 

14.  In  a  trial  to  the  court  without  the  intervention  of  a  jury,  an 
exception  to  the  judgment  below  must  be  reserved  to  enable  the 
supreme  court  to  review  the  judgment  on  the  evidence.  Excep- 
tions reserved  to  the  rulings  of  the  court  during  the  progress  of 
the  trial  may  be  considered  on  error  assigned,  l^reen  v.  Richard- 
son et  al.,  Go5. 

See  ASSIGNMENT. 
JUDGMENT  NOTE:    See  PROMISSORY  NOTES. 
JUDICIAL  DISCRETION:    See  ATTORNEYS,  8;  PRACTICB,  45. 
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JURISDICTION: 

1.  When  the  want  of  summons  upon  a  party  soaght  to  be  made 
defendant  affirmatively  appears  by  the  record,  the  jurisdiction  of 
the  court  does  not  attach.  The  San  Juan,  etc,  Co,  v.  JFYnc^  et  aL, 
214. 

2.  By  answering  to  a  complaint  in  an  equitable  action,  instead  of 
demurring,  and  by  voluntarily  ^ing  into  a  hearing  upon  the  mer- 
its, and  failing  to  raise  the  question  of  jurisdiction  at  any  stage  of 
the  trial,  the  defendant  wiU  be  held  to  have  waived  all  objections  to 
the  nature  of  the  relief  sought  and  decreed.  Frue  et  al.  v.  Houghton 
etal.,  818. 

8.  Where  a  cause  is  being  tried  in  a  court  having  jurisdiction  of 
the  subject  matter,  and  competent  to  administer  either  legal  or 
equitable  relief,  an  objection  to  the  jurisdiction  of  the  court  may 
not  be  raised  for  the  first  time  in  this  court  on  appeal  or  writ  of 
error.    lb,  • 

4.  The  amount  fixed  as  the  statutory  limitation  of  the  Jurisdic- 
tion must  be  taken  to  mean  the  amount  due  the  plaintiff,  or  the 
value  or  amount  of  his  claim,  or  the  value  of  the  property  sought 
to  be  recovered  at  the  time  of  bringing  the  action;  and  in  an  action 
for  the  recovery  of  money,  where  the  principal  sum  draws  inter- 
est, if  the  amount  due  at  the  time  of  the  commencement  of  the 
action,  including  interest,  does  not  exceed  $2,000,  the  county  court, 
under  the  constitution  and  statutes  of  Colorado,  has  jurisdiction, 
and  the  accumulation  of  interest  pendente  lUe  will  not  oust  such 
jurisdiction.    Denver  B.  M.  Co,  v.  McAllister,  826. 

5.  The  jurisdiction  of  the  county  court  being  limited  by  statute, 
it  must  affirmatively  appear  by  the^complaint  that  the  case  is  within 
the  jurisdiction  of  the  court.     Learned  v.  Tritchet  al,  432. 

6.  It  is  the  privilege  of  a  defendant  in  justices'  courts  to  have 
the  proceedings  brought  in  the  township  in  which  he  resides,  or  in 
which  the  cause  of  action  accrued ;  but  this  may  be  waived.  Appear- 
ing in  the  justice's  court,  and  in  the  county  court  on  appeal,  is  a 
waiver  of  this  privilege,  provided  the  justice  had  jurisdiction  of 
the  subject  matter  of  ihe  action.  Denver^  S.  P.iStP,  R,  R.  Co,  v. 
Roberts,  333. 

7.  The  amount  specified  as  the  statutory  limitation  of  the  juris- 
diction of  a  justice  of  the  peace  must  be  taken  to  be  the  amount 
due  the  plaintiff,  or  tlie  value  of  the  property  sought  to  be  recov- 
ered at  the  time  of  bringing  the  action.     Cramer  v,  McDowdh  869. 

8.  Where  different  courts  possess  concurrent  jurisdictiou  in  re- 
spect to 'the  same  subject  matter,  as  a  general  rule,  that  court  to 
which  jurisdiction,  by  legal  proceedings,  has  first  attached,  is  enti- 
tled to  proceed  therein  without  interference  by  another  court.  This 
rule  applies  as  well  between  state  and  federal  courts  as  between, 
courts  of  the  same  state.     Parks  v,  Wilcox,  489. 

9.  Judicial  power  cannot  be  conferred  by  consent  upon  one  not 
clothed  therewith  in  the  manner  designated  bylaw;  nor  can  suitors 
by  consent  legalize  the  effort  of  such  a  person  to  act  in  place  of  a 
judge  and  perform  his  official  duties.  Har^erly  I,  M,  Co,  v,  Hotociitt, 
674. 

See  PLEADING,  29. 

JURORS: 

1.  Upon  his  voir  dire  a  juror,  on  an  indictment  for  murder,  stated 
his  unwillingness  to  join  in  a  verdict  that  would  subject  the  convicted 
to  the  death  penalty,  and  on  cross-examination  that  he  **  would  not 
render  such  a  verdict "  even  if  the  evidence  in  the  case  and  the 
law  as  it  should  be  given  him  should  warrant  such  a  verdict  as 
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would  result  in  the  death  of  the  priBoner,  because  of  oonscientioas 
scruples.  Held  good  ground  for  challenge  on  the  part  of  the  prose- 
cution.   Jones  V.  The  People^  452. 

2.  The  proper  test  is  (where  a  juror  states  that  he  has  heard  some- 
thing about  tne  case  and  has  '*  partially  **  formed  an  opinion),  can  and 
will  he  render  a  Terdict  according  to  the  evidence  heard  upon  the 
trial,  impartially  and  fairly,  under  his  oath,  regardless  of  nis  pre- 
conceived opinions ;  and  if  upon  liis  voir  dire  he  declares  he  can  and 
will  so  decide,  there  is  no  ground  for  sustaining  a  challenge  on  the 
gi'ound  of  such  previously  formed  opinion.    Jo. 

3.  Under  the  statute  (General  Laws,  t}72)  a  juror  is  not  disqualified 
by  reason  of  a  previously  expressed  opinion,  if  the  court  shall  be 
satisfied  upon  examination  that  he  will  render  an  impartial  verdict. 
lb. 

See  PRACTICE  IN  CRIMINAL  CASES. 

JURORS'  FEES: 

1.  A  statute  which  In  providing  compensation  to  be  paid  jurors, 
reads:  '*  In  district  and  county  courts,  per  day,  two  dollars  and  fifty 
cents ;  attending  inquest  over  dead  body,  to  be  paid  out  of  the  oounty 
treasury,  two  (E^llara  and  fifty  cents ;  attendmg  before  justices  of 
the  peace,  two  dollars,"  fixes  the  compensation  to  all  such  jurors 
by  tne  day.    Ireland  v.  Commissioners,  etc.,  2S0. 

JUSTICE  OF  THE  PEACE: 

1.  Under  the  act  of  February  21,  1879,  a  justice  of  the  peace  is 
authorized  to  issue  garnishee  process  on  a  judgment  rendered  be- 
fore the  passage  of  the  act.    Wisher  v.  Hervey^  16. 

2.  The  act  is  remedial  and  should  be  liberally  construed  for  the 
advancement  of  the  remedy,     lb. 

8.  The  judicial  determination  of  a  question  of  law  or  fact  in  a 
justice's  court,  such  court  having  jurisdiction  of  the  subject  matter 
and  the  parties,  is  conclusive.    Hause  v.  Rose,  24. 

4.  The  record  of  such  proceedings  is  conclusive  upon  the  same 
matter  coming  in  question  between  the  same  parties,  in  the  same  or 
aiu/it  I  i\  III.  I  v(t>i)i  \»1:-'::  i]\  ■  j.Ki^^nieiit  lias  boon  obldiiu^d  by 
fraud,  and  without  the  negligence  of  the  party  adjudged  against 
lb. 

6.  An  officer  cannot  execute  process  unless  it  is  direql^ed  to  him  for 
service,  or  to  the  class  of  officers  to  which  he  belongs.  Porter  v. 
Stapp  et  a/.,  82 

6.  r^o  statute  of  this  state  authorizes  the  execution  of  process  is- 
suing from  justices'  courts  in  civil  actions,  by  sheriffs  or  their 
deputies,  as  such.    lb. 

7.  It  is  the  privilege  of  a  defendant  in  justices'  courts  to  have 
the  proceedings  brought  in  the  township  in  which  he  resides,  or  in 
which  the  cause  of  action  accrued ;  but  this  may  be  waived.  Ap- 
pearing in  the  justice's  court,  and  in  the  county  court  on  appeal,  la 
a  waiver  of  this  privilege,  provided  the  justice  had  jurisdiction  of 
the  subject  matter  of  the  action.  The  Denver,  8.  P.  dt  P.  R.  S. 
Co.  V.  Roberts,  888. 

8.  The  amount  specified  as  the  statutory  limitation  of  the  juris- 
diction of  a  justice  of  the  peace  must  be  taken  to  be  the  amount 
due  the  plaintiff,  or  the  value  of  the  property  sought  to  be  recov- 
ered at  the  time  of  bringing  the  action,     Cramer  v.  McDowell,  809. 

9.  The  judgment  of  a  justice  of  the  peace  being  void,  no  ex- 
ecution can  properly  issue  thereunder.     lb. 
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LEGISLATIVE  EXPOSITION: 

1.  The  powers  of  the  general  aasembly  are  plenary,  subject  onljr  to 
constitutional  restraints,  expressed  or  implied.  To  authorize  an  im- 
plied restraint  the  implicitiou  must  be  a  necessary  one.  Great  defer- 
ence is  due  to  a  legislative  exposition  of  a  constitutional  provision, 
and  especially  when  it  is  made  almost  contemporaneously  with  such 
provision.    People  ex  reL  Livesay  v.  Wright,  92. 

LETTERS: 

1.  It  is  a  presumption  of  law  that  letters  properly  directed  and  duly 
posted  reached  their  destination  at  the  regular  time,  and  were  re- 
ceived by  the  person  to  whom  addressed.  Montelius  v.  Ather- 
ton.  224. 

2.  If  a  letter  is  sent  by  post,  it  is  presumed  from  the  known  course 
in  that  d«^pai*tment  of  the  public  service  that  it  reached  its  destina- 
tion at  the  regular  time,  and  was  received  by  the  person  to  whom 
it  was  addressed.     Breed  v.  First  National  Bank,  235. 

LETTERS  OF  ADMINISTRATION:    See  ADMINISTRATION. 
LIENS:    See  MECHANICS*  AND  MINERS'  LIENa 

LIMITATIONS: 

1.  The  time  limited  by  the  statute  within  which  proceedings  shall 
be  commenced  for  the  recovery  of  mesne  profits,  aoes  not  begin  to 
run  until  the  final  termination  of  the  ejectment  suit.  Colorado 
Springs  Co.  v.  CovodU  73. 

2.  Part  payments  of  principal  or  interest  on  a  promissory  note  with- 
out any  accompanying  declarations  or  circumstances  limiting  tlieir 
effect,  whether  made  before  or  after  the  bar  of  the  statute  of  lim- 
itations has  attached,  are  aclmowledgments  of  the  obligations, 
from  which,  in  actions  upon  simple  contracts,  the  law  infers  a  new 
promise  to  pay  the  old  debt.  The  new  contract  created  thereby  is 
the  foundation  of  the  action.    Buckingham  v.  Orr,  587. 

3.  Formerlv  the  suit  was  always  brought  on  the  old  contract ;  de- 
fendant pleaded  the  statute,  and  plaintin  replied  the  new  promise. 
But  tlie  k)etter  practice  now  is  to  declare  upon  the  new  promise  in 
(lu    first  ii^stnnf'o.      lb. 

See  TAXATION,  9. 

LOCATION: 

1.  The  same  lode  may  have  different  names,  by  which  it  is  known, 
derived  from  different  locations,  and  a  conveyance  of  it  under  either 
name,  if  otherwise  rep:ular,  so  that  it  can  be  ascertained  what  prop- 
erty was  intended  to  be  coovoved,  will  pass  the  title.  The  Lebanon 
M,  Co.  of  N.  Y.  V.  The  Cotvtotidated  M.  R.  Co.,  871. 

2.  A  subsequent  location  extending  over  a  senior  discovery  in  th 
actual  possession  of  another,  is  not  valid  as  to  the  portion  thereo. 
occupied  by  the  other  party.    lb. 

8.  Entermg  upon  premises  in  the  actual  possession  of  another, 
for  the  purpose  of  performing  the  acts  necessary  to  constitute  loca- 
tion and  possession,  amount  only  to  a  trespass,  and  cannot  form  the 
basis  for  the  acquisition  of  title.    lb. 

4.  In  a  possessory  action  proof  of  possession  of  a  mining  claim 
is  always  prima  facie  evidence  of  title.    lb. 

5.  It  has  been  held  that  if  the  plaintiff  is  unable  to  prove  a  valid 
location  in  accordance  with  the  mining  laws  in  force,  yet  if  he  show 
actual  possession  under  color  of  title  at  the  time  defendant  entered, 
lie  may  recover  in  ejectment.    Jb. 
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6.  The  relocation  of  an  abandoned  mining  claim  is  made  in  snb- 
stantially  the  same  manner  as  the  original  location  thereof.  The  re- 
locator  must  perform  all  the  acts  required  in  making  a  valid  original 
location,  in  the  same  manner  and  within  the  same  time  as  thou^ 
the  premises  had  always  remained  a  part  of  the  unappropriated 
public  domain,  except  that  be  may  adopt  the  boundaiy  stakes  of 
the  abandontMl  claim,  and,  instead  of  sinking  a  new  discovery 
shaft,  he  may  sink  the  old  one  ten  feet  deeper.  Armgtrong  et  clL 
V,  Lotcer,  898. 

7.  If  the  relocator  finds  a  vein  in  the  discovery  shaft  of  the  aban- 
doned claim,  he  may,  under  our  statute,  make  a  valid  relocation 
thereon,  though  technically  such  finHing  may  not  constitute  a  dia- 
oovery.    lb. 

8.  Only  the  unoccupied  and  unappropriated  mineral  lands  of  the 
general  government  are  subject  to  exploration  and  location.    lb. 

9.  When  the  locator  has  fully  complied  with  the  law  in  locating  a 
mining  claim,  he  is  entitled  to  the  exclusive  possession  and  enjoy- 
ment thereof  until  it  is  forfeited  or  abandoned.    lb. 

10.  The  locator  of  a  mining  claim  must  sink  his  discovery  shaft 
upon  teiTitory  which  he  has  a  right  to  appropriate.  He  cannot 
sink  such  shaft  upon  ground  embraced  within  a  prior  valid  and 
subsisting  location.    lb. 

11.  Section  2af^  of  the  code  does  not  prevent  the  admission  of 
proof  showing  a  failure  to  perfonn  one  of  the  acts  essential  to  a 
valid  location,  though  such  proof  also  establishes  the  fact  that 
actionable  injuries  were  done  to  third  parties  who  are  neither  par- 
ties nor  privies  to  the  action.    lb. 

12.  The  vein  is  the  principal  tlung,  and  the  location  should  be 
made  in  conformity  with  the  strike  thereof.    lb. 

13.  When  one  has  discovered  a  lode  upon  the  unappropriated 
public  domain,  and  has,  within  the  proper  time,  in  good  faitli,  per- 
formed all  of  the  subsequent  acts  essential  to  a  valid  location,  as 
provided  by  law,  he  is  entitled  to  the  presumption  that  his  lode 
extends  through  the  full  length  of  the  claim,    xb. 

14.  And  where  another,  by  a  subsequent  and  conflicting  location, 
undertakes  to  hold  a  portion  of  the  prior  claim  on  the  ground  that 
the  lode  thereof  does  not  extend  to  the  conflicting  premises,  the 
burdeu  of  proving  such  fact  is  upon  the  subsequent  locator.    lb. 

15.  The  oDJect  of  location  statutes  is  not  merely  to  fix  the  amount 
of  surface  territory  allowed  the  locator  for  working  purposes,  but 
also  to  protect  him  in  the  exclusive  possession  and  enjoyment  of 
his  lode,  and  aU  other  veins,  lodes  or  ledges,  the  apexes  of  which 
are  within  his  surface  boundaries.    lb. 

16.  Land  embraced  within  a  town  site  on  the  public  domain,  when 
unoccupied,  is  not  exempt  from  location  and  sal^  for  mining  pur- 
poses; its  exemption  is  onlj  from  settlement  and  sale  under  the 
pre-emption  laws  of  the  United  States.     Poire  v.  Wells^  406. 

17.  There  is  no  limitation  put  upon  the  sale  of  ground  located  for 
mining  purposes,  nor  upon  the  number  of  locations  which  may  be 
acquired  by  purchase,  nor  upon  the  number  which  may  be  included 
in  a  patent.    lb. 

18.  Under  the  federal  and  state  statutes,  two  kinds  of  possession 
of  mining  ground  are  recognized:  First,  when  the  miner  holds  by  oc- 
cupancy alone;  second,  when  he  holds  the  full  claim  by  virtue  of  a 
compliance  with  the  location  statutes.  But  when  one  attempts  to 
make  a  statutory  location  of  a  full  claim,  and  fails  to  comply  with 
the  law,  all  that  portion  of  the  location  as  marked  on  the  surface 
of  which  he  is  not  in  the  actual  occupation  is  open  to  exploration 
and  relocation  by  others.    Armstrong  et  aL  v.  Lower  et  a/.,  581. 
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19.  The  position  of  the  Tein  with  reference  to  the  location  is  a  fact 
upon  which  some  proof  must  appear.  But  sliglit  proof,  however, 
will  be  sufficient  to  establish  prima  fade  that  the  ^ein  extends 
throughout  the  claim.    lb. 

LODE:    See  LOCATION. 

MANDAMUS. 

1.  A  writ  of  error  from  the  supreme  court  lies  to  review  the  pro- 
ceedings on  mandamua  issued  by  a  district  judge.  Bean,  etCy  v.  TJie 
People,  etc.,  98. 

2.  The  rule  is  that  the  return  to  an  alternative  writ  of  mcmdamtis 
must  either  deny  the  facts  stated,  or  must  state  other  facts  sufficient 
in  law  to  defeat  the  relator's  claim.  Under  the  code  (section  806),  an 
issue  of  fact  may,  in  the  discretion  of  the  court  or  judge,  be  ordered 
to  be  tried  befors  a  jury.     People  ex  rel.  Dean  v.  County  Com'ra,  20a. 

8.  The  general  rule  is,  subjject  to  modification  by  statute,  that  the 
powers  of  canvassers  are  mmisterial,  simply  involving  the  labor  of 
counting  the  votes  returned,  and  determining  who  has  received  the 
highest  number ;  they  have  no  judicial  power  to  reject  votes  polled. 
The  regularity  of  their  proceedings  may  be  inquired  into  on  man- 
damns,    lb. 

4.  When  the  writ  of  mandamus  is  invoked  for  the  protection  of  a 
purely  private  right,  by  the  individual  aggrieved,  the  proceedings 
may  be  conducted  in  the  name  of  the  actual  parties  in  interest 
Stoddard  v.  Benton,  508. 

5.  Mandamus  will  not  lie  to  compel  an  officer  to  perform  an  act 
which,  without  the  mandate  of  the  court,  would  not  be  his  legal 
duty,  or  would  be  unlawful  for  him  to  perform,  and  when  substan- 
tial doubt  exists  as  to  the  duty,  or  the  right  or  power  of  the  officer 
to  perform  it,  the  writ  will  be  denied.     Oruner  v.  Moore,  586. 

6.  On  the  28th  of  December,  1882,  the  city  council  of  the  city  of 
Denver  passed  an  ordinance  appropriating  moneys  to  meet  the  ex- 
penses of  the  city  for  the  fiscal  year  tnen  next  ensuing.  On  the  1 8th  of 
February,  1888,  the  legislature  passed  an  amended  charter  for  the  city, 
providing  amon^  other  things  that  '*the  total  amount  of  city  war- 
rants issued  shall  never  exceed  in  any  year  the  total  net  income  of 
the  city  from  taxes  and  other  sources  for  the  same  year,  after  de- 
ducting from  such  income  the  amount  required  to  meet  and  dis- 
charge pre-existing  obligations  of  the  city,  except  its  bonded 
indebtedness."  In  answer  to  a  writ  of  mandamus  to  compel  the 
issue  of  a  city  warrant,  the  auditor  alleged  that  on  April  14,  1883, 
the  amount  of  pre-existing  indebtedness  exceeded  the  total  net  in- 
come of  the  city  for  the  fiscal  vear  1888.  By  the  amended  charter 
it  was  also  provided  that  *'  nothing  in  this  act  shall  in  anv  measure 
affect  or  impair  any  proceeding  had  and  done  under  the  acts  to 
which  this  is  an  amendment,  or  any  rights  or  privileges  acquired 
imder  said  acts."  Held,  that  the  appropriation  ordinance  of  De- 
cember 2S,  1882,  was  covered  by  the  saving  clause,  and  that  it  was 
not  only  lawful,  but  the  duty  of  the  auditor,  to  issue  the  warrant 
demanded.    Beatty  v.  The  People  ex  rei.  Eepublican  P.  Co.,  588. 

See  JUDGMENT,  11. 

MARRIED  WOMEN: 

1.  Under  the  statutes  of  this  state  the  wife  may  hold  an  absolute 
legal  estate  as  free  from  the  common  law  rig  tits  of  her  husband  as 
if  she  were  unmarried ;  as  to  to  her  separate  estate,  she  haa  no  hus- 
band.   Palr.ier  v.  Hanna,  55. 
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2.  The  receipt  by  the  husband  of  proceeds  or  income  of  the  wife's 
estate  is  presumably  in  the  character  of  agent,  and  if  he  claim  the 
same  as  a  gift  or  legal  transfer,  the  burden  is  on  him  to  establish 
his  claim  by  evidence,  and  in  no  other  mode  of  treating  the  subject 
can  the  intent  and  purpose  of  the  statute  be  carried  out.    lb, 

MASTER  AND  SERVANT: 

1.  The  rule  of  the  common  law,  that  the  servant  assumes  all  the  or- 
dinary risks  of  the  service  upon  which  he  enters,  including  those  risks 
which  arise  from  the  negligence  of  other  servants  of  the  same  mas- 
ter in  the  same  employment,  is  not  abrogated  by  the  statute  (Gen- 
eral Laws,  p.  843);  and  held,  that  the  words  '* any  person*^  do  not 
include  servants  of  the  same  master  injured  by  the  negligence  of  a 
fellow-Hervant  while  acting  in  the  common  employment.  7%e 
Atchison,  T.  it  S.  R  R,  R.  Co.  t?.  Farroio,  498. 

2.  The  statute  .was  adopted  for  the  purpose  of  preserving  or  per- 
petuating certain  causes  of  action  after  tne  death  of  the  party  en- 
titled thereto  in  the  first  instance.    lb, 

MEASURE  OF  DAMAGES: 

1.  On  an  agreement  between  A.  and  B.,  founded  on  A  sufficient 
consideration,  to  exchange  a  certain  article  of  property  belonging 
to  the  one,  for  a  certain  article  belonging  to  the  other,  the  measure 
of  damaiges  for  non-compliance  would  be  the  difference  in  value  be- 
tween the  two  articles,  provided  a  difference  existed  in  favor  of  the 
complaining  party.    Montdius  v.  Atherton,  224. 

See  INTEREST,  5. 

MECHANICS'  AND  MINERS'  LIENS: 

1.  Proceedings  to  enforce  rights  under  the  mechanics'  lien  law  are 
in  their  nature  eauitable,  and  prior  to  the  present  code  were  admin- 
istered by  the  cnancery  side  of  the  court,  and  governed  by  the 
rules  of  chancerv  practice.  The  distinctive  rules  and  principles 
applicable  to  legal  and  equitable  rights  and  remedies,  as  heretofore 
diatinpuished,  are  unafTocted  bv  il'i*  ^x^lilionof  form"  under  th° 
code  pracl ice.      The  .Sj/<  Jiu.h,  t/<'.,  Co.  r.  i'tmu  il  ti/.,  , 

2.  The  issue  tendered  by  the  bill  for  injunction  in  this  case  being 
the  validity  of  the  judgment,  might  have  been  met  by  demurrer 
or  motion  to  dissolve  the  writ.    lb, 

8.  Under  section  1G68,  General  Laws,  claimants  seeking  to  enforce 
mechanics*  liens  are  required  to  n\«ike  not  only  the  owner  of  the  prop- 
erty, but  all  other  persons  interested  in  the  premises,  parties 
defendant.  Being  a  statutory  proceiMling,  the  mode  thereby  pre- 
scribed must  be  specifically  pursued.     lb, 

4.  The  statute  (General  Laws,  section  1660)  provides  that  the  prem- 
ises may  be  sold  within  the  time  and  in  the  manner  provided  for 
sales  on  execution  issuing  out  of  any  court  of  record.  This  must 
be  construed  to  mean  twenty  days,  under  section  1417,  General 
Laws.     lb, 

5.  In  proceedings  under  the  lien  acts  all  persons  in  interest, 
whether  of  the  property  or  as  lien  claimants,  are  to  have  notice ;  but 
the  defendants  proper,  who  are  to  be  summoned  as  such  in  the 
action,  are  the  owners  of  the  properh'^  sought  to  be  chaiiged  by  the 
lien  to  be  decreed.    Snodgras^  v.  Holland,  596. 

6.  Any  penson  whose  interest  therein,  when  disclosed,  reauiies  it 
may  be  made  a  party  pending  the  proceedings  prior  to  die  final 
decree,    lb. 
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mesne  profits: 

1.  The  time  limited  by  the  statute  withiu  which  proceedings  shall 
be  commenced  for  the  recovery  of  mesne  profits,  does  not  begin  to 
run  until  the  final  termination  of  the  ejectment  suit.  Colorado 
Spriiiga  Co,  v,  CoicdU  73. 

2.  Where  a  suit  in  ejectment  was  pending  on  appeal  from  the 
judgment  of  the  court  oelow  when  tne  Code  of  Civil  Procedure 
went  into  effect,  and  which  repealed  the  ejectment  act,  held,  that 
the  action  was  saved  by  the  provision  of  the  code.     76. 

8.  The  fact  that  a  statute  provides  that  damages  may  be  recov- 
ered under  certain  circumstances,  does  not  necessarily  make  such 
right  of  recovery  purely  statutory.     Ih, 

4.  The  right  to  recover  mesne  profits  was  a  common  law  right, 
and  in  this  case  having  accrued  since  the  repeal  of  the  ejectment 
act  and  under  the  code,  held,  that  under  the  code  there  was  a 
remedy  for  its  enforcement.    lb, 

5.  The  action  for  the  recovery  of  mesne  profits  is  a  separate  ac- 
tion.   Ih, 

MINING  CLAIMS: 

1.  The  same  lode  may  have  different  names,  by  which  it  is  known, 
derived  from  different  locations,  and  a  conveyance  of  it  under 
either  name,  if  otherwise  regular,  so  tha];  it  can  bie  ascertained  what 

Sroperty  was  intended  to  h&  conveyed,  will  pass  the  title.     The 
tebdnon  M,  Co.  of  N,  Y,  v.  Consolidated  E,  M,  Co,,  371. 

2.  A  subsequent  location  extending  over  a  senior  discovery  in  the 
actual  possession  of  another,  is  not  valid  as  to  the  portion  thereof 
occupied  by  the  other  party.    J6. 

3.  Entering  upon  premises  in  the  actual  possession  of  another, 
for  the  purpose  of  performing  the  acts  necessary  to  constitute  lo- 
cation and  possession,  amount  onlv  to  a  trespass,  and  cannot  form 
the  basis  for  the  acquisition  of  title.    lb. 

4.  In  a  possessory  action  proof  of  possession  of  a  mining  claim  is 
always  prima  facie  evidence  of  title.    lb, 

5.  It  has  been  held  that  if  the  plaintiff  is  unable  to  prove  a  valid 
location  in  accordance  with  the  mining  laws  in  force,  yet  if  he 
show  actual  possession  under  color  of  title  at  the  time  defendant 
ent'^rod.  lio  inav  ri^cnyt^r  in  oj«'ctnicnt.     Jb. 

t.  i,v  1*  idi  .iU  >a  ui  ;m  abaiidoiit'd  iniiiUi«^  claim  u.  iiuido  ia  Bub- 
Btantially  the  same  manner  as  the  original  location  thereof.  The  re- 
locator  must  perform  all  the  acts  required  in  making  a  valid  original 
location,  in  tne  same  manner  and  within  the  same  time  as  though 
the  premises  had  always  remained  a  part  of  the  unappropriated 
public  domain,  except  that  he  may  adopt  the  boundary  stakes  of 
the  abandoned  claim,  and,  instead  of  sinking  a  new  discovery 
shall,  he  may  sink  the  old  one  ten  feet  deeper.  Armstrong et  cd,  v. 
Lower,  893. 

7.  If  the  relocator  finds  a  vein  in  the  discovery  shaft  of  the 
abandoned  claim,  he  may,  under  our  statute,  make  a  valid  reloca- 
tion thereon,  though  technically  such  finding  may  not  constitute  a 
discovery.    lb, 

8.  Only  the  unoccupied  and  unappropriated  mineral  lands  of  the 
general  government  are  subject  to  exoloration  and  location.    lb, 

9.  When  the  locator  has  fully  complied  with  the  law  in  locating 
a  mining  claim,  he  is  entitled  to  the  exclusive  possession  and  enjoy- 
ment thereof  until  it  is  forfeited  or  abandone<l.     76. 

10.  The  locator  of  a  mining  claim  must  sink  his  discovery  shaft 
upon  territory  which  he  has  a  right  to  appropriate.  He  cannot  sink 
such  shaft  upon  ground  embraced  within  a  prior  valid  and  subsist* 
ing  location.    lb. 
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MINING  CLAIMS'- Continued. 

1 1.  Section  256  of  the  code  does  not  prevent  the  admission  of  proof 
showing;  a  failure  to  perform  one  of  the  acts  essential  to  a  valid 
location,  though  such  proof  also  establishes  the  fact  that  action- 
able injuries  were  done  to  third  parties  who  are  neither  parties  nor 
privies  to  the  action.    lb. 

12.  The  vein  is  the  principal  thing,  and  the  location  should  be 
made  in  conformity  with  the  strike  thereof.     lb, 

13.  When  one  has  discovered  a  lode  upon  the  unappropriated  public 
domain,  and  has,  within  the  proper  time,  in  good  laitn,  performed 
all  of  the  subsequent  acts  essential  to  a  valid  location,  as  provided  bw 
law,  he  is  entitled  to  the  presumption  that  his  lode  extends  through 
the  full  length  of  the  claim.    lb. 

14.  And  where  another,  by  a  subsequent  and  conflicting  location, 
undertakes  to  hold  a  portion  of  the  prior  claim  on  tlie  ground  that 
the  lode  thereof  does  not  extend  to  the  conflicting  premises,  the 
burden  of  proving  such  fact  is  upon  the  subsequent  locator.    lb, 

15.  The  object  of  location  statutes  is  not  merely  to  fix  the 
amount  of  surface  territory  allowed  the  locator  for  working  pur- 
poses, but  also  to  protect  him  in  the  exclusive  possession  and  enjoy- 
ment of  his  lode,  and  all  other  veins,  lodes  or  ledges,  the  apexes  of 
which  are  wiihin  his  surface  boundaries.     lb. 

16.  There  is  no  provision,  constitutional  or  statutory,  which  in 
terms  requires  the  levy  of  a  tax  upon  the  annual  net  proceeds  of 
mines  and  mining  claims  bearing  precious  metals.  Stanley  v.  The 
Little  Pittsburg  Mining  Co.,  415. 

17.  The  annual  amount  of  net  proceeds  of  the  mines  are  not  liable, 
tmder  the  statute,  to  taxation  as  such.    lb. 

18.  Under  the  federal  and  state  statutes,  two  kinds  of  possession 
of  mining  ground  are  recognized:  First,  when  the  miner  holds  by 
occupancy  alone ;  second,  when  he  holds  the  full  claim  by  virtue  of 
a  compliance  with  the  location  statutes.  But  when  one  attempts  to 
make  a  statutory  location  of  a  full  claim,  and  fails  to  comply  with 
the  law,  all  that  portion  of  the  location  as  marked  on  the  surface 
of  which  he  is  not  in  the  actual  occupation  is  open  to  exploration 
and  relocation  by  others.     Armstrong  et  al  v.  Lower  et  at.,  581. 

19.  The  position  of  the  vein  with  reference  to  the  location  is  a  fact 
upon  which  some  proof  must  appear.  But  slight  proof,  however, 
will  be  sufficient  to  establish  prima  facie  that  the  vein  extends 
throughout  the  claim.    lb. 

MISJOINDER: 

1.  Upon  a  motion  by  defendants  in  arrest  of  judgment  for  mis- 
joinder in  an  action  against  a  surviving  obligor  and  the  administra- 
tor of  a  deceased  joint  obligor,  the  plaintiff  moved  to  dismiss  as  to 
the  surviving  obligor.  Heul,  that  tne  latter  motion  was  properly 
allowed ;  the  defendants  should  have  availed  tht^mselves  of  the  ob- 
jection at  an  earlier  stage  by  demurrer,  under  section  51  of  the  code. 
Miller,  Adm'x,  et  al.  v.  Blake,  118. 

MISTAKE: 

1.  In  case  of  note  and  trust  deed  executed  bv  the  officers  of  a  cor- 
poration as  such,  the  evidence  showing  conclusively  that  the  debt 
was  due  by  the  corporation,  and  the  title  to  the  property  conveyed 
in  the  trust  deed  was  in  the  corporation,  and  that  the  intention  was 
to  bind  the  corporation  by  the  execution  of  the  note  and  crust  deed, 
held,  a  court  of  equity  may  interpose,  correct  the  mistake,  reform 
the  deed,  foreclose  the  same,  and  enforce  the  lien.  Denver  B.  A  M. 
Co.  V.  McAllister,  261. 

2.  In  such  case,  under  section  1428,  General  Laws,  it  is  within 
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MISTAKE  —  Continued. 

the  discretion  of  the  court  to  fix  the  time  within  which  the  amount 
found  due  shall  be  paid  before  sale  takes  effect:  and  the  equities  of 
the  case  furnish  the  proper  guide  for  such  discretionary  period.  lb. 
8.  Where  the  creditor  holding  such  trust  deed  seeks  foreclos- 
ure, and  prays  that  the  same  be  treated  as  a  mortgage,  the  decree 
of  foreclosure  must  embody  right  of  redemption.    Ib» 

MUNICIPAL  CORPORATIONS:    See  ORDINANCES. 

MURDER: 

1.  Under  the  statutes  of  Colorado,  subsequent  to  1870  and  prior  to 
1881,  in  an  indictment  for  murder,  a  plea  of  **  guilty  in  manner  and 
form  as  charged  in  the  indictment,"  field  to  have  the  same  effect  as 
a  verdict  of  a  jury  in  the  same  form,  and  to  subject  the  offender  to 
punishment  for  the  lower  grade  of  murder.  Oarvey  v.  The  Peo- 
ple, 559. 

2.  The  mandate  of  our  state  constitution  is  that  no  ex  post  facto 
law,  nor  law  *  ♦  ♦  retrospective  in  its  operation,  *  *  ♦ 
shall  ever  be  passed.  Any  law  passed  after  the  commission  of  an 
offense,  which,  in  relation  to  that  offense,  alters  the  situation  of  a 
party  to  liis  advantage,  is  an  ex  post  facto  law.    lb. 

8.  The  change  produced  in  the  law  by  the  act  of  1881,  in  relation 
to  the  crime  of  murder  previously  committed,  alters  the  situation 
of  a  party  so  charged  to  his  disaavantage,  and  makes  the  law  ex 
post  facto  under  the  federal  and  stat^  constitutions.    lb. 

NEGLIGENCE: 

1.  To  entitle  a  passenger  to  recover  against  a  carrier  for  injuries 
received  on  the  journey,  he  must  prove  that  he  received  the  injuries 
while  a  passenger  upon  the  coacn  or  road  of  the  carrier,  and  that 
the  same  were  occasioned  by  the  negligence  of  the  carrier.  Wall 
et  al.  V.  Livezay,  46o. 

3.  A  prima  facie  case  is  made  out  by  proof  that  the  relation  of 
carrier  and  passenger  existed  between  the  parties ;  that  an  accident 
occurred,  resulting  in  injury  to  the  passenger,  and  that  it  was  occa- 
sioned by  the  failure  of  some  portion  of  the  machinery,  appliances 
or  means  provided  for  the  transportation  of  the  passenger.    lb. 

8.  In  such  case  the  presumption  is  that  the  accident  happened  for 
want  of  due  care  on  the  part  of  the  carrier.  'If,  however,  in  prov- 
ing the  injury,  facts  are  developed  tending  to  exonerate  the  carrier 
or  to  charge  the  plaintiff  with  contributory  negligence,  no  such  pre- 
sumption arises.    lb. 

4.  The  rule  of  the  common  law,  that  the  servant  assumes  all  the 
ordinary  risks  of  the  service  unon  which  he  enters,  including  those 
risks  which  arise  from  the  negligence  of  other  servants  of  the  same 
master  in  the  same  employment,  is  not  abrogated  by  the  statute 
(General  Laws,  p.  842);  and  held,  that  the  words  **any  person"  do 
not  include  servants  of  the  same  master  injured  by  the  negligence 
of  a  fellow-servant  while  acting  in  the  common  employment.  The 
statute  was  adopted  for  the  purpose  of  preserving  or  i>erpetuating 
certain  causes  of  action  after  the  death  of  the  party  entitled  thereto 
in  the  first  instance.  TJie  Atchison^  T.  <fc  S.  F.  R.  R.  Co.  v.  Farrow^ 
498. 

See  DAMAGES,  2. 

NEW  TRIAL: 

1.  To  warrant  a  new  trial  upon  the  ground  of  newly  discovered 
evidence,  it  must  appear  that  the  evidence  is  not  cumulative;  and 
even  where  the  evidence  is  proper,  it  must  be  shown  that  there  is 
reasonable  certainty  of  its  being  produced  upon  a  retriaL  Pida  v. 
The  People,  848. 
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NOTICE: 

1.  A  purchaser  is  charj^^eable  with  notice  not  only  when  the  evi- 
dence raises  a  presumption  that  he  knew,  but  where  there  is  just 
ground  for  inferring  that  reasonable  dili^noe  would  have  led  him 
to  a  discovery  of  the  truth.  Collateral  circumstances  sufficient  to 
put  one  upon  inquiry  will  in  general  be  regarded  as  good  notice 
of  the  ultimate  fact  to  be  established.  What  is  sufficient  to  put  a  pur- 
chaser upon  inquiry  is  good  notice.   Filmore  et  al,  v.  Reithman,  120l 

2.  All  persons  whose  rights  are  to  be  affected  by  an  order,  judg- 
ment or  decree  of  a  court  are  entitled  to  notice,  actual  or  construct- 
ive, of  the  pendency  of  the  proceedings  against  them.  Hanna  «. 
Palmer,  156. 

8.  Objections  for  want  of  notice  of  a  thing  to  be  done,  or  of  a 
tender  when  required  to  be  made,  may  be  waived  if  not  made  be- 
fore suit  brought,  or  bv  the  defendant  placing  his  refusal  to  act 
upon  other  grounds.    Iltimtelius  t\  Athertoit,  224, 

4.  A  bona  fide  purchaser  for  value,  without  notice  of  prior  equi- 
ties, and  not  chargeable  with  neglect  to  acquire  knowledge  of  an 
equity  which  could  not  be  enforced  against  him,  may  take  the 
legal  title,  which  a  court  of  equity  will  not  set  aside.  Learned  o. 
TrUchetai..  482. 

See  ASSIGNMENT,  5;  PRACTICE,  56. 

OFFICER: 

1.  It  is  proper  practice  for  an  officer  before  levying  a  writ  upon 

Sersonal  property,  when  the  ownership  is  in  dispute,  to  require  in- 
emnity.    I^rter  v.  Stapp  et  al.,  32. 

2.  If  the  writ  be  regular  on  its  face,  and  the  officer  acts  in  good 
faith,  he  will  be  entitled  to  reimbursement  of  all  damages  he  may 
sustain,  should  the  service  prove  to  be  a  trespass.    /&. 

8.  Tlie  remedy  upon  such  bond  is  equally  availing,  whether  it  be 
a  statutory  bond  or  a  voluntary  obligation,  but.  to  be  held  valid, 
the  act  to  be  done  must  not  be  in  contravention  of  a  statute  or 
against  the  peace  or  policy  of  the  law.    lb. 

4.  An  officer  cannot  execute  process  unless  it  is  directed  to  him 
for  service  or  to  tlie  class  of  officers  to  which  he  belongs.    15. 

5.  No  statute  of  this  state  authorizes  the  execution  of  process  is- 
suing from  justices'  courts  in  civil  actions,  by  sheriffs  or  their 
deputies,  as  such.     lb. 

6.  The  presumption  which  the  law  indulges  in  favor  of  the  con- 
duct of  a  public  officer  is  always  liable  to  be  rebutted  in  a  proper 
proceeding.     People  ex  rel.  Dean  v.  County  Coni'rs,  202. 

OPINION: 

1.  A  conclusion  of  fact  derived  from  observation  and  knowledge  of 
the  subject  matter  on  the  part  of  a  witness  may  not  be  construed  as 
being  an  opinion  merely;  nor  is  it  a  correct  proposition  of  law  that 
no  one  but  an  expert  can  give  an  opinion  to  a  jury.  Hanna  v.  Bar- 
ker, 303. 

ORDINANCE: 

1.  Sec.  26,  ch.  6,  General  Laws  of  1877,  requires  the  yeas  and  nays 
to  be  called  and  recorded  in  the  passage  of  all  ordinances  and  by- 
laws by  municipal  corporations.  In  respect  to  resolutions  and 
orders  the  rule  is  restricted  by  the  section  to  such  as  relate  to  con- 
tracts. In  the  passage  of  an  ordinance  concerning  misdemeanors^ 
by  a  council  or  board  of  trustees  of  a  municipal  corporation,  act- 
ing under  the  general  law,  if  the  records  of  the  corporation  fail  to 
show  that  the  yeas  and  nays  were  called  and  recorded,  the  ordi- 
nance is  invalid  and  will  not  support  a  conviction.  Trcicey  v.  The 
People,  151. 

See  TAXATION,  6. 
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parol  testimony: 

1.  Resulting  trosts  may  be  shown  by  parol,  h&armd  v.  Tritcli  et 
al,  432. 

See  EVIDENCE,  10. 

PARTIES: 

1.  A  decree  of  divorce  does  not  afiPect  the  marriage  relation  only, — 
it  may  affect  the  property  right  of  the  parties;  and  it  would  seem 
that  the  same  reasons  exist  for  determming  the  validity  of  the  de- 
cree as  in  civil  actions  generally,  notwithstanding  the  death  of  one 
of  the  parties.    Israel  r.  Arthur,  85. 

2.  The  decree  may  be  reviewed  upon  writ  of  error.    lb, 

8.  While  the  administrator  is  a  proper  party  in  such  proceeding, 
it  is  clear  that  the  heirs  at  law  are  not  only  proper  but  necessary 
parties.    7&. 

4.  When  the  record  does  not  disclose  the  names  of  persons  who 
should  be  made  parties  to  the  proceedings  in  error,  it  is  the  duty 
of  the  plaini  iff  m  error  to  file  an  affidavit  setting  out  the  names  of 
all  persons,  so  far  as  known,  whose  interest  would  be  affected,  or 
who  are  necessary  parties  to  the  proceedings ;  and  a  prcedpe  should 
be  filed  directing  the  clerk  to  issue  a  acire  facias  directed  to  the 
persons  therein  named  as  def  endai^ts  in  error.    lb. 

See  PRACTICE,  56,  57. 

PARTNERSHIP: 

1.  An  action  at  law  will  He  for  labor  performed  under  an  agree- 
ment to  launch  a  partnershipi    Lawson  i\  Olass^  134. 

2.  Where  an  action  is  brought  in  equity  for  an  accounting  between 
partnei's,  the  offer  of  tlie  complainant,  as  well  as  the  wilhngness  of 
the  other  partners,  to  do  equity  should  be  presumed  in  the  absence 
of  special  averments  to  that  effect  in  the  pleadings ;  and  courts  have 
recognized  an  exception  to  the  general  rule  by  giving  judgment 
for  a  balance  found  due  from  complamant  to  defendant,  even 
though  no  cross-bill  had  been  filed.     Craig  t\  Chandler  et  al.,  543. 

8.  In  taking  an  account  on  a  bill  filed  by  one  partner  against  his 
copartners,  the  decree  should  settle  the  partnersliip  concerns  be- 
tween all  tlie  individual  partners  as  if  each  was  a  plaintiff  in  a  bill 
against  his  copartners.  The  whole  should  be  adjudicated;  not  only 
the  claims  of  the  plaintiff  against  the  defendants,  but  also  the  clain^ 
of  the  defendants  between  themselves.    lb. 

4.  It  is  well  settled  that  partnership  real  estate  is  to  be  considered 
as  personalty  for  the  purpose  of  paying  the  firm  debts ;  it  is  also  well 
settled  that  for  such  purpose  the  real  estate,  like  other  personal  prop- 
erty of  the  partnei*Snip,  must  pass  under  the  control  of  the  sur- 
viving partner,  to  be  by  him  dii^)06ed  of.  Breen  v,  Michardson 
et  al,j  605. 

5.  A  surviving  partner  may  be  warranted,  in  order  to  prevent  the 
sacrifice  of  the  partnership  real  estate,  in  giving  a  trust  deed  thereon 
for  the  purpose  of  securing  a  firm  debt.    lb. 

PARTNERSHIP  FUNDS: 

1.  Where  partnership  funds  were  used  in  purchasing  a  mere  posses- 
sory right  in  real  estate,  the  partners  taking  no  steps  to  acquire  the 
fee,  but  the  survivor,  upon  the  death  of  his  copartner,  acquiring  the 
fee  and  having  purchased  the  possessory  interest  of  the  deceased 
partner  from  the  administrator  of  the  estate,  fteld,  that  the  surviv- 
ing partner  did  not  come  within  the  rule  of  a  tenant  acquiring  an 
outstanding  title,  which  he  must  be  considered  as  heading  in  trust 
for  bis  co-tenants.    Blatehley  et  aL  v.  Coles,  349. 
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PART  PAYMENT:    See  PROMISSORY  NOTES,  2. 

PART  PERFORMANCE: 

1.  Where  there  has  been  part  perfomutnce  of  a  verbal  contract, 
which,  by  the  statute  of  frauds,  is  required  to  be  in  writing,  the 
contract  is  enforceable  in  equity  —  otherwise  the  statute  of  frauds 
would  operate  to  protect  a  fraud.  Lipscomb  et  aL  v,  Nichols  et 
dL,  290. 

PATENT: 

1.  Upon  issuance  of  a  patent  for  land,  it  relates  back  to  the 
date  oi  entry.    Blatchley  et  al.  v,  Coles^  349. 

2.  Upon  issuance  of  a  patent  for  mineral  lands,  the  presumption 
obtains  that  all  the  requirements  preliminary  to  its  issue  have  oeen 
complied  with.  This  presumption  is  not  open  to  rebuttal  in  an  ac- 
tion at  law,  and  the  patent  itself  is  unassailable  except  by  a  direct 
proceeding  in  equity  for  its  correction  or  amendment.  This  doc- 
trine is  limited  to  cases  where  the  land  department  of  the  govern- 
ment has  jurisdiction  to  act  and  to  execute  the  grant.  Poire  v. 
Wells,  406. 

3.  Whenever  a  patent  is  absolutely  "  void  on  its  face^  it  may  be 
hnpeached  collaterally  in  a  court  of  law.    Ih, 

4.  Land  embraced  within  a  town  site  on  a  public  domain,  when 
unoccupied,  is  not  exempt  from  location  ana  sale  for  mining  pur- 
poses; its  exemption  is  only  from  settlement  and  sale  under  the 
pre-emption  laws  of  the  United  States.    Ih, 

6.  There  is  no  limitation  put  upon  the  sale  of  ground  located  for 
mining  purposes,  nor  upon  the  number  of  locations  which  may  be 
acquired  by  purchase,  nor  upon  the  number  which  may  be  included 
in  a  patent    lb, 

POSSESSION: 

1.  Under  section  1264,  General  Laws,  on  the  sale  of  chattels, 
when  the  subject  does  not  reasonably  admit  of  actual  delivery,  it  is 
sufficient  if  the  vendee  assume  the  control  and  dominion  of  the 
property,  so  as  reasonably  to  indicate  to  all  concerned  the  change 
of  ownership.     Cook  v,  Mann,  21. 

2.  The  possession  of  the  vendee  must  be  open,  notorious  and  une- 
quivocal, and  must  be  exclusive  of  the  vendor.    lb, 

3.  In  a  possessoiT  action,  proof  of  possession  of  a  mining  claim 
18  always  pritna  facie  evidence  of  title.  The  Lebanon  M.  Co.  of 
M  F.  r.  The  Consolidated  A  M.  Co.,  871. 

PLEADING: 

1.  Bv  answering  over  after  demurrer  overruled,  the  demurrer  is 
waived,  and  error  cannot  be  assigned  on  overruling  the  demurrer. 
Stanbury  v.  Kerr,  28. 

2.  The  averments  of  a  complaint  can  be  alone  looked  to  in  deter- 
mining its  sufficiency.  It  must  state  a  cause  of  action  without 
regard  to  exhibits.     Brooks  v.  Paddock,  36. 

3.  To  make  use  of  legal  pleadings  to  attribute  corrupt  motives  to 
the  officers  of  a  court,  and  to  insinuate  a  conspiracy  between  the 
judge,  parties  and  opposing  counsel  to  defeat  justice,  wiUiont  a 
foundation  in  fact  clearly  appearing,  is  an  abuse  of  the  privilege  of 
an  attorney  deserving  severe  rebuke.  LiddicoaJt  v.  Treglown  et  oL, 
47. 

4.  A  plaintiff  cannot  abandon  his  original  cause  of  action  and 
substitute  an  entirely  new  cause  of  action  in  his  complaint  Givens 
«.  Wheeler,  Adm>,  149. 

6.  Where  the  record  discloses  that  a  fact,  though  not  presented 
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by  the  pleadings,  ie  treated  as  in  issue,  and  evidence  introduced 
touching  it,  without  objection,  and  it  is  submitted  to  the  Jury, 
this  court  will  treat  the  objection  to  the  pleadings  as  having  been 
waived,  and  will  examine  the  defense  as  though  it  had  been  specially 
pleaded.    Berdell  ei  aL  v,  Bisadl  et  oZ.,  162» 

6.  At  common  law  accord  and  satisfaction  might  be  given  in  evi- 
dence under  the  general  issue,  but  under  the  code  practice  there  is 
no  general  issue.  If  a  defendant  desires  to  rely  upon  an  accord  and 
satisfaction,  he  must  set  it  up  as  a  defense  in  his  answer.     lb, 

7.  A  material  allegation  in  an  affidavit  in  attachment  must  be 
taken  to  be  true  unless  denied.     Wehle  v.  Kerbs,  167. 

8.  A  motion  to  amend  an  answer  having  in  this  case  been  ad- 
dressed to  the  sound  discretion  of  the  court,  nothing  short  of  a 
plain  and  arbitrary  abuse  of  right  would  justify  this  court  in  re- 
versing the  ruling  of  the  court  below  in  denying  the  motion.  Dyer 
et  al.  r.  McPhee,  174. 

9.  Where  an  allegation  in  the  complaint  is  denied  by  the  answer, 
it  is  error  to  instruct  the  jury  that  it  is  admitted.  But  when  the 
evidence  shows  that  the  fact  was  not  contested,  was  established  by 
the  evidence,  and  there  was  no  conflict  of  testimony,  held,  that  the 
error  did  not  prejudice.    lb. 

10.  In  an  action  under  the  code  to  recover  possession  of  personal 
property,  the  complaint  must  allege  ownersnip,  either  general  or 
special,  otherwise  the  complaint  will  be  had  on  demurrer.  Baker 
V.  Cordwell,  199. 

11.  An  answer  must  be  responsive  to  the  bill  to  properly  raise  a 
triable  issue.     The  San  Juan^  etc,,  Co,  v.  Finch  et  at.,  214. 

12.  Brevity  in  pleading  is  to  be  commended  when  it  intelligently 
expresses  a  cause  of  action  or  defense,  but  a  loose  and  wholesale 
adoption  and  readoption  of  exhibits  attached  to  pleadings  of  the 
adverse  party,  as  far  as  applicable  and  with  certain  exceptions,  is 
too  uncertain  to  be  tolerated  under  any  system  of  practice.    16. 

13.  A  defendant  who  becomes  pro  hue  vice  complainant,  must, 
in  his  cross-bill,  set  forth  the  grounds  relied  upon  for  affirmative 
relief  with  the  same  strictness  as  the  oomplamant  in  his  original 
bUl.    lb. 

14.  It  is  error  to  rule  a  plaintiff  to  plead  to  a  cross-bill  while  de- 
murrers thereto  are  depending  and  undisposed  of.     lb. 

15.  The  assignee  of  a  debt  secUred  by  trust  deed  holds  the  same 
equities  that  the  original  creditor  held,  and  a  bill  by  such  assignee 
for  the  reformation  of  the  trust  deed,  containing  allegations  which 
would  be  good  if  made  by  the  assignor,  is  not  demurrable  on  the 
ground  of  the  assignment.    Denver  B.  <fc  M.  Co.  v.  McAllister,  2(51. 

16.  The  averment  of  a  fact  in  an  answer  which  is  presumptively 
within  the  knowledge  of  the  defendant  may  not  be  stated  on  infor- 
mation and  belief,  but  positivelv.    Ha^na  v.  Barker,  '303. 

17.  The  statement  of  a  conclusion  arising  from  facts  under  the 
law  is  not  prohibited  in  any  system  of  pleading.     Jb. 

18.  By  answering  to  a  complaint  in  an  equitable  action,  instead 
of  demurring,  and  by  voluntarily  going  into  a  hearing  upon  the 
merits,  and  failing  to  raise  the  question  of  jurisdiction  at  any  stage 
of  the  trial,  the  defendant  will  l^  held  to  have  waived  all  objections 
to  the  nature  of  the  relief  sought  and  decreed.  Fnie  et  al,  v.  Hough- 
ton et  al.  318. 

19.  Section  2  (General  Laws  1877,  p.  850)  fixes  the  liability  of 
railroad  companies  for  stock  killed  by  their  engines  and  cars,  and 
section  3  was  designed  to  regulate  the  proceedings  under  the  act. 
The  failure  of  the  owner  of  stock  killed  to  have  the  value  appraised 
before  bringing  suit,  is  proper  subject  matter  of  plea  in  abatement. 

Vol.  Vl— 41 
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the  same  at  the  earlit«t  o^x>rtunity  must  be  re^rded  as  a  watrer. 
The  Atchiaon,  T.  *  S.  F.  R.  R.  Co.  V.  Liijan.  838. 

30.  By  aneweriag  and  going  to  trial  on  the  inerits  After  demurrer 
to  the  cojnplaiDt  is  overruled,  the  defendant  waives  hia  exceptions 
to  the  ruhng  on  tlie  demurrer.     Webb,  Receiver,  v.  Smith,  Mi. 

SI.  The  coDditioDB  of  an  agreement  being  mutual  and  dependent, 
before  either  party  con  enforce  the  contract  or  rescind  and  recover 
damages  for  advanced  payments,  it  is  necessary  for  him  to  allege 
and  prove  a  compliance  on  liis  part  with  the  uonditioos  of  the  con- 
tract, or  facta  tliat  will  excuse  non-porfomuince.     lb. 

22.  Pleadings  should  be  formal  and  sufHcient  so  as  to  present  the 
substantial  iBsues  to  be  tried.  The  beat  interests  of  sui^rs  will  be 
advanced  by  a  wise  but  generous  exercise  of  discretion  in  allowing 
aroendmente  to  j>leadiu^     The  Lebanon  llining  Co.  of  JV.  V.  v. 
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upon  certain  promissory  notes  executed  by  A.  in  the  name  and  as 
the  obligations  of  A.  and  R,  the  answers  denying  such  partnership 
and  the  authority  of  A.  to  make  the  notes,  alleging  notice  to  the  in- 
dorsee, and  the  evidenco  being  in  support  of  such  defense,  lield, 
that  the  verdict  should  not  be  disturbed.  The  Bank  of  LeadviUe 
V.  AUen  et  (iL,  594. 

PRACTICE: 

1.  The  admission  or  rejection  of  merely  immaterial  evidence  may 
not  be  assigned  for  error.    Statibury  %>.  Kerr^  28. 

2.  Bv  answering  over  after  demurrer  overruled,  the  demurrer  is 
waivea,  and  error  cannot  be  assigned  on  overruling  the  demur- 
rer,   lb. 

3.  After  a  cause  has  gone  to  the  jury,  a  plaintiff  cannot  interpose 
and  recover  upon  a  new  cause  of  action  by  means  of  an  instruc- 
tion.   Latoson  v.  Van  Auken,  52. 

4.  The  code  abolished  all  distinctions  between  legal  and  equitable 
actions  and  substituted  therefor  the  one  action  by  complaint.     For 

.  our  common  law  practice  and  our  chancery  practice  it  substituted 
a  code  procedure.    Blatchley  et  al.  v.  Coles,  82. 

5.  Ek^uity  practice,  eo  nomine,  no  longer  exists,  and  can  no  longer 
be  appealed  to,  except,  perhaps,  in  matters  upon  which  the  code  is 
silent.    Ih, 

6.  Evidence  taken  before  a  referee  in  a  chancery  cause  is  not  of 
record  unless,  preserved  by  a  bill  of  exceptions.     lb, 

7.  Upon  a  motion  by  defendants  in  ai'rest  of  judgment  for  mis- 
joinder in  an  action  against  a  surviving  obligor  and  the  administra- 
tor of  a  deceased  joint  obligor,  the  plaintiff  moved  to  dismiss  as  to 
the  surviving  obligor.  Helcl,  that  the  latter  motion  was  properly 
allowed;  the  defendants  should  have  availed  themselves  of  the 
objection  at  an  earlier  stage  by  demun*er,  under  section  51  of  the 
code.    Miller,  Adm^x,  et  cu,  v.  Blake,  118. 

8.  The  conduct  of  the  examination  of  witnesses  rests  in  the 
sound  discretion  of  the  nisiprius  court,  and  that  leading  questions 
were  permitted  to  be  asked  is  not  ground  for  reversal.  Latoson  v. 
Glass,  134. 

9.  It  is  not  necessary  that  a  writing  used  by  a  witness  to  refresh 
his  memory  be  an  original  writing,  providing  after  inspecting  it 
the  witness  can  speak  to  the  facts  from  his  own  recollection.  AlS  to 
the  time  when  such  writing  should  have  been  made,  no  precise  rule 
can  be  stated.    lb. 

10.  In  construing  a  charge  to  the  jury,  each  instruction  is  to  be 
considered  in  connection  with  the  entire  charge,  and  if,  considering 
the  charge  as  a  whole,  this  court  is  satisfied  the  jury  were  not  im- 
properly advised  as  to  any  material  point  in  the  case,  and  that, 
reading  each  instruction  in  connection  with  the  others,  tliey  were 
not  misleading,  the  judgment  will  not  be  reversed  on  the  ground 
of  erroneous  charge.    Finerty  et  al.  v.  Fritz,  13tt. 

11.  All  persons  whose  rights  are  to  bo  affected  by  an  order,  judg- 
ment or  decree  of  a  court  are  entitled  to  notice,  actusil  or  construct- 
ive, of  the  pendency  of  the  proceedings  against  them.  Hanna  v. 
Palmer,  156. 

12.  Where  the  record  discloses  that  a  fact,  though  not  presented 
by  the  pleadings,  is  treated  as  in  issue,  and  evidence  introduced 
touching  it,  without  objection,  and  it  is  submit teil  to  the  jury,  this 
court  will  treat  the  objection  to  the  pleuiin;<^  as  having  been 
waived,  and  will  examine  the  defense  as  though  it  had  been  spe- 
cially pleaded.    Berdell  et  al.  v.  Bissell  et  al.,  \^'l. 

13.  Where  the  evidence  i»  conflicting,  and  the  question  is  fairly 
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and  properly  submitted  lo  the  joxj,  the  yerdict  will  not  be  dis- 
turb^,   lb, 

14.  Under  the  code,  the  service  of  summons  npcm  an  infant  over 
the  a<;e  of  fourteen  ^ears,  but  not  upon  the  guardian,  no  guardian 
ad  litem  being  appomted,  but  the  record  recited  that  the  infant  de- 
fendant appearea  by  his  next  friend  as  well  as  by  attorney,  held 
sufficient  service,  and  the  appearance  authorized.  FUmore  v,  Rva- 
sell,  171. 

15.  When  it  is  necessary  to  appoint  a  guardian  ad  litem  for  a 
minor  over  fourteen  yeara  of  age,  the  minor,  or  some  one  in  his  be- 
half, must  apply  for  the  appointment  within  ten  days  after  service. 
It  would  seem  that  the  court  is  authorised  to  appoint  on  application 
only  when  t)ie  minor  is  fourteen  years  of  age.     lb. 

16.  A  motion  to  amend  an  answer  having  in  this  case  been  ad- 
dressed to  the  sound  discretion  of  the  court,  nothing  short  of  a 
plain  and  arbitrary  abuse  of  right  would  justify  this  court  in  re- 
versing the  ruling  of  the  court  oelow  in  denying  the  motion.  Dyer 
et  aL  V,  McPhee^  174. 

17.  Where  an  allegation  in  the  complaint  is  denied  \yy  the  answer, 
it  is  error  to  instruct  the  jury  that  it  is  admitted.  But  when  the 
evidence  shows  tliat  the  fact  was  not  contested,  was  established  by 
the  evidence,  and  there  was  no  conflict  of  testimony,  held,  that  the 
error  did  not  prejudice.    lb. 

18.  Proceedmgs  to  enforce  rights  under  the  mechanics*  lien  law 
are  in  their  nature  equitable,  and  prior  to  the  present  code  were  ad- 
ministered by  the  chancery  side  of  the  court,  and  governed  by  the 
rules  of  chancery  practice.    The  distinctive  rules  and  principles  ap- 

SKcable  to  legal  and  equitable  rights  and  remedies,  as  heretofore 
istinguished,  are  unaffected  hy  the  aholition  of  forms  under  the 
code  practice.     The  San  Juan,  etc,  Co,  v.  Finch  etaL,2l4. 

19.  The  issue  tendered  by  the  bill  for  injunction  in  this  case  being 
the  validity  of  the  judgment,  might  have  been  met  by  demurrer  or 
motion  to  dissolve  the  writ.     Jb. 

20.  Where  the  testimony^  in  a  cause  is  conflicting,  and  the  ver- 
dict is  not  manifestly  agamst  the  weight  of  evidence,  the  verdict 
will  not  be  disturbed.     iScMeier  v.  Luedehe,  243. 

21.  The  conduct  of  a  trial,  which  includes  the  order  of  introduo 
ing  evidence,  rests  largely  in  the  discretion  of  the  court,  and  it 
is  only  where  the  discretionary  power  is  grossly  abused  that  it 
becomes  a  subject  of  review.     Nutter  et  cU.  v.  ODonneil  et  gUL,  2^3. 

22.  Admissions  and  confessions  are  evidence  against  a  party,  but 
he  cannot  annul  or  explain  them  away  by  counter  declarations.    lb. 

23.  It  is  not  proper  to  permit  a  plamtiff  on  rebuttal  to  prove  that 
defendant  8  witnesses  have  made  previous  statements  at  variance 
with  their  testimony,  without  first  calling  their  attention  to  the 
contradictory  statements,  giving  time  and  place,  and  ffivang  the 
particulars  of  the  conversation  and  the  circumstances  under  which 
the  statements  were  made.  The  rule  cannot  be  avoided  by  declar- 
ing that  it  is  not  intended  to  ixnpeach  the  witnesses.    Ibt 

24.  Certiorari  will  not  be  allowed  a  party  who,  by  his  own  negli- 
gence, f^ils  to  avail  himself  of  the  proper  remedy  in  apt  time. 
TUtoii  V.  Larimer  County  A.  db  M.  A.,  288. 

25.  When  summons  is  not  issued  within  thirty  days  after  filing 
complaint,  hiUd  that  the  suit  was  properly  disnussedon  special  ap 
pparance  of  defendant  for  the  purpose  of  the  motion*    Coombs  v. 
Faruth  et  al.,  896. 

26.  Under  section  147  of  the  code,  the  relief  granted  a  plaintiff,  if 
thei*e  be  no  answer,  shall  not  exceed  that  demanded  in  the  com- 
plaint; but  in  any  other  case  the  court  may  grant  any  r^ef  con- 
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Bistent  with  the  case  made  by  the  complaint  and  embraced  within 
the  issue.    Smith  et  al,  v.  Havens^  297. 

27.  Where  all  the  points  in  a  canse  were  fully  elaborated  in  the 
charge  to  the  jury,  and  the  instructions  were  as  favorable  to  the 
defendant  as  the  evidence  and  the  law  applicable  thereto  would  war- 
rant, and  the  instructions  refused,  which  could  properly  have  been 
given,  were  embodied  in  those  given,  hddy  that  the  verdict  should 
not  be  disturbed,     lb, 

28.  The  credibility  of  witnesses  and  the  weight  of  testimony,  where 
there  is  a  conflict,  being  matters  of  which  the  jury  are  the  sole 
judges,  and  they  being  rightly  instructed  in  the  law  applicable 
thereto,  this  court  will  not  disturb  their  verdict.    Ih, 

29.  By  answering  to  a  complaint  in  an  equitable  action,  instead  of 
demurring,  and  by  voluntarily  going  into  a  hearing  upon  the 
merits,  and  failing  to  raise  the  question  of  jurisdiction  at  any  stag« 
of  the  trial,  the  defendant  will  be  held  to  have  waived  all  objections 
to  the  nature  of  the  relief  sought  and  decreed.  Frvi/e  et  ah  v. 
Hofighton  et  al,,  318. 

150.  Where  a  cause  is  being  tried  in  a  court  having  jurisdiction  of 
the  subject  matter,  and  competent  to  administer  either  legal  or 
equitable  relief,  an  objection  to  the  jurisdiction  of  the  court  may 
not  be  raised  for  the  nrst  time  in  this  court  on  appeal  or  writ  of 
error.    lb. 

31.  Where  the  judgment  of  the  court  below  is  unsupported  by 
evidence  it  will  be  reversed.  The  Denver,  S.  P,  <fe  P.  A.  jR.  Co,  v. 
Beed,  830. 

82.  Where  a  defendant  fails  to  interpose  objections  to  ille^l 
testimony  offered  on  the  trial,  he  will  be  considered  as  havmg 
waived  the  same.     Piela  v.  The  People.  848. 

38.  By  answering  and  going  to  trial  on  the  merits  after  demurrer 
to  the  complaint  is  overruled,  the  defendant  waives  his  exceptions 
to  the  ruling  on  the  demurrer.     Webb,  Receiver,  v.  Smith,  365. 

81.  If  there  is  evidence  tending  to  establish  the  plainti/Ts  cause 
of  action,  or  the  defendant's  case,  it  is  erroneous  for  the  court  to 
withdraw  the  case  from  the  jury  or  direct  a  verdict,  because  it  is  not 
for  the  court  to  judge  of  the  sufficiency  of  the  evidence.  The  Leb- 
anon M.  Co.  of  N.  Y.  V.  The  Consolidated  R.  M.  Co.,  371. 

35.  Under  the  code  the  summons  must  contain  such  a  statement 
of  the  cause  of  action  as  will  inform  the  defendant  of  the  particular 
matter  or  transaction  concerning  which  he  is  called  upon  to  de- 
fend.   Smith  et  al.  v.  Aurich  et  at.,  888. 

86.  When  the  law  expressly  directs  that  process  shall  be  in  a 
specified  form,  and  issued  in  a  particular  manner,  such  provision  is 
mandatory,  and  a  failure  to  comply  with  the  law  in  that  respect  will 
render  such  process  void.    lb. 

87.  The  statute  which  provides  for  appeals  from  the  county  court 
to  the  district  court  requires  the  proceedings  in  the  appellate  court 
to  be  in  ail  respects  de  novo,  and  tliat  all  such  cases  shall  be  con- 
ducted in  the  same  manner  as  if  originally  brought  in  the  district 
court.     Cates  et  al.  v.  Mack,  401. 

88.  A  rule  of  court  cannot  supersede  a  statute.  The  statute  re- 
quires that  written  notice  of  all  motions  in  all  cases  be  given,  ex- 
cept those  made  during  the  progress  of  the  trial,  and  includes  a 
notice  of  a  motion  to  dismiss  a  cause  pending  for  trial.  The  statute 
implies  not  only  that  a  separate  notice  shall  be  given  of  such  mo- 
tion, but  contemplates  actual  and  not  constructive  service.     lb. 

89.  There  is  no  analogy  between  rule  18  of  the  district  court  of 
Arapahoe  county  and  rule  26  of  this  court.     lb. 

40.  It  would  be  a  narrow  construciion  of  section  896  of  the  code 
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to  hold  that  a  defendant  could  not  make  an  appearance  in  the  dis- 
trict court  in  any  action  otherwise  than  by  filine  an  answer,  demur- 
rer, or  by  written  notice  of  hi8  appearance.    lb, 

41.  In  this  case,  held:  As  the  law  now  stands,  where  an  appeal  is 
taken  from  the  county  court,  and  perfected  by  the  execution  and 
approval  of  an  appeal  bond,  and  the  proper  papers  have  been  filed 
in  the  diiftrict  court,  the  appeal  cannot  be  summarily  dismissed 
without  notice  to  the  appellant  on  the  ground  alone  that  he  did  not 
file  the  papers  in  the  district  court  within  a  specified  time.    lb, 

42.  Under  the  Civil  Code  no  distinction  exists  between  a  judg- 
ment nildicit  and  by  default.     Wilbur^  Imp,^  v.  Maynard,  483. 

43.  The  relief  granted  the  plaintiff  where  there  is  no  answer  shall 
not  exceed  the  demand  in  the  complaint.    lb, 

44.  Where  the  plaintiff  in  error  was  joined  as  a  co-defendant 
with  his  wife  in  the  district  court,  he  not  being  a  party  to  the  con- 
tract sued  upon,  and  no  relief  having  been  demanded  against  him 
in  the  complaint,  held,  that  upon  default  judgment  should  have 
been  rendered  against  the  wife  alone.    lb. 

45.  The  g^ranting  leave  to  file  an  amended  complaint  and  the  re- 
f usinf^  a  continuance  are  matters  involving  the  exercise  of  sound 
judicial  discretion,  and  may  not  be  assigned  for  error.  Broym  n, 
Nachtrieb,  517. 

46.  By  the  express  terms  of  the  statute  the  court  is  required  to 
fix  the  time  witnin  which  an  appeal  bond  shall  be  given.  Uruner  v, 
Moore,  536. 

47.  As  a  general  rule  all  judicial  business  must  be  transacted  in 
term,  whether  there  is  any  express  direction  to  that  effect  or  not. 
Such  judicial  business  as  may  be  done  by  the  judge  out  of  court  fa 
exceptional,  and  must  find  its  warrant  in  some  express  provisicKn 
of  the  statute.    lb. 

48.  It  is  not  the  duty  of  a  court  to  see  that  litigants  in  civil  cases 
are  supplied  with  attorneys  in  every  stage  of  the  proceeding.  Lnhg 
etaLv.  Dunlap,  552. 

49.  It  is  within  the  discretion  of  a  court  to  delay  proceedings  in 
a  cause,  when,  without  the  fault  of  a  party  therein,  an  attorney  un- 
expectedly withdraws  from  tlie  case  to  the  injury' of  his  clieut;  but 
the  discretion  of  the  court,  either  exercised  or  m  refusing  to  act 
therein,  is  not  ground  for  error.    lb. 

50.  When  the  plaintiff  below  expressly  waived  a  trial  by  jury, 
the  defendant  failing  to  appear,  hetdy  that  a  trial  by  the  court  was 
proper  under  section  1S4  of  the  code.    lb. 

51.  Under  section  75  of  the  code  the  party  ag^eved  mayfaav^ 
relief  upon  application  to  the  court  below  or  the  judge,  witlun  five 
months  after  adjournment  of  the  term,  from  a  judgment  taken 
against  him  through  mistake,  inadvertence,  surprise  or  excusable 
neglect.    lb. 

52.  Where  a  cause  is  tried  to  the  court,  and  no  exception  is  taken 
jmd  allowed  to  the  judgment,  this  court  wiU  not  oonsider  the  evi- 
dence for  the  purpose  of  determining  its  sufficiency  to  sustain  the 
judgment     Law  v.  Brinker,  555. 

53.  Where  a  bill  of  exceptions  does  not  purport  to  contain  all  the 
testimony,  tliis  court  is  precluded  from  reviewing  the  judgment 
upon  the  evidence.    lb. 

54.  Judicial  power  cannot  be  conferred  bv  consent  upon  one  not 
clothed  therewith  in  the  manner  designated  oy  law ;  nor  can  suitors 
by  consent  legalize  the  effort  of  such  a  person  to  act  in  place  of  a 
judge  and  perform  his  official  duties.  Haverly  I.  M.  Co.  v.  Houh 
cutt,  574. 

55.  In  an  action  to  recover  possession  of  real  estate,  plaintiffs  al- 
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leged  title  in  fee  and  ouster  by  defendant  Defendant  denied  title 
aiKl  entry,  and  alleged  affirmatively  title  in  plaintiffs  as  heirs  of 
W. ,  deceased,  and  which  had  been  purchased  bv  defendant  at  a  sale 
made  by  the  administratrix,  one  of  the  plaintiffs,  under  an  order  of 
the  county  court.  The  replication  admitted  the  sale  and  making  of 
the  deed  as  alleged,  and  payment  of  purchase  money,  but  averred 
want  of  jurisdiction  in  the  county  court  to  make  the  order  of  sale. 
Held,  that  the  averment  of  want  of  jurisdiction  was  matter  in 
avoidance,  which,  under  the  code  (section  72),  was  to  be  considered 
as  controverted  by  the  defendant  at  the  trial,  and  that  such  aver- 
ment constituted  the  issue  in  the  cause,  of  which  plaintiffs  held  the 
affirmative.     Wurts  et  cU,  v.  MuUeUy  576. 

56.  In  proceedings  under  the  lien  acts  all  persons  in  interest, 
whether  of  the  property  or  as  lien  claimants,  are  to  have  notice ; 
but  the  defendants  proper,  who  are  to  be  summoned  as  such  in  the 
action,  are  the  owners  of  the  propertv  sought  to  be  chai^ged  by  the 
lien  to  be  decreed.    Snodgrass  v.  Holland,  596. 

57.  Any  person,  whose  interest  therein,  when  disclosed,  requires 
it,  may  be  made  a  party  pending  the  proceedings  prior  to  the  final 
decree.    lb. 

See  SUMMONS. 

PRACTICE  IN  CRIMINAL  CASES: 

1.  The  statute  of  Colorado  (General  Laws,  section  821)  requires 
that  all  criminal  trials  be  conducted  according  to  the  course  of  the 
common  law,  except  when  a  different  mode  is  pointed  out.  Bay  v. 
The  People,  231. 

2.  When  a  party  was  tried,  convicted  and  sentenced  on  an  indict- 
ment  for  forgery  without  arraignment  and  plea,  held  fatal  on  error 
assigned  in  tnis  court.    lb. 

3.  Iq  the  trial  of  a  defendant  upon  an  indictment  for  assault  with 
intent  to  kill,  witnesses  for  the  prosecution,  in  describing  the  trans- 
action, made  statements  concerning  injuries  inflicted  upon  a  third 
party;  held,  that  the  admission  of  these  statements  was  proper  as 
I'lirt  of  tlie  res  gait".    Piela  v.  Tfie  People.  J343. 

4.  Where  a  defendant  tails  to  interpose  objections  to  illegal  testi- 
mony offered  on  the  trial,  he  will  be  considered  as  having  waived 
the  same.    lb. 

6.  Error  cannot  be  assigned  upon  a  refusal  to  give  an  instruction 
when  there  is  no  evidence  upon  which  to  base  the  instruction 
prayed.    i6. 

6.  Where  a  deliberate  and  malicious  attempt  is  made  to  take  life, 
and  there  is  no  pretense  of  justification  on  the  ground  of  self- 
defense,  it  would  be  a  dangerous  doctrine  that  would  allow  the  as- 
sailant to  show  quarrels  and  difficulties  of  his  victim  with  third 
persons  in  no  way  connected  with  the  transaction.  It  would  be 
equally  unreasonable  in  such  case  to  allow  evidence  of  the  general 
reputation  and  character  of  the  person  assailed  as  to  his  quarrel- 
some or  dangerous  disposition.    mcKeotie  v.  The  People,  346. 

7.  Where  a  defendant  in  an  indictment  is  sworn  as  a  witness,  and 
testifies  in  his  own  behalf,  having  elected  so  to  do  under  the  statute, 
he  occupies  precisely  the  same  position  as  any  other  witness.    75. 

8.  A  cross-examiner  is  allowed,  subject  to  the  discretion  of  the 
court,  to  inquire  about  collateral  matters  for  the  purpose  of  impair- 
ing the  credit  of  a  witness,  but  the  answers  of  the  witness  are  con- 
clusive. He  cannot  be  cross-examined  upon  such  matters  merely 
for  the  purpose  of  contradicting  liim  by  other  evidence.    lb, 

9.  Upon  his  voir  dire  a  juror,  on  an  indictment  for  murder,  stated 
his  unwillingness  to  join  in  a  verdict  that  would  subject  the  con- 
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victed  to  the  death  penalty,  and  on  cross-examination  that  be 
"  would  not  render  such  a  verdict "  even  if  the  evidence  in  the  case 
and  the  law  as  it  should  be  given  him  sliould  warrant  such  a  verdict 
as  would  result  in  the  death  of  the  prisoner.  faNecause  of  oonacien- 
tious  scruples.  Held  good  ground  for  challenge  on  the  part  of  the 
prosecution.    Jones  v.  The  People^  453. 

10.  The  proper  ^est  is  (where  a  juror  states  that  he  has  heard 
something  about  the  case  and  has  **  partially  "  formed  an  opinion), 
can  and  will  he  render  a  verdict  according  to  the  evidence  heard 
upon  the  trial,  impartialiy  and  fairly,  under  his  oath,  r^ardleas  of 
his  preconceived  opinions;  and  if  upon  his  voir  dire  he  declares  he 
can  and  will  so  decide,  there  is  no  ground  for  sustaining  a  challenge 
on  the  ground  of  such  previously  formed  opinion.     lb. 

11.  Under  the  statute  (Gh^neral  Laws,  872)  a  juror  is  not  disqnali- 
fied  by  reason  of  a  previously  expressed  opinion,  if  the  court  shall 
be  satisfied  upon  examination  that  he  will  render  an  impartial 
verdict,     lb. 

12.  Testimony  as  to  the  character  of  the  deceased  showing  him  to 
have  been  of  a  quarrelsome  and  violent  disposition,  when  admitted,  is 
for  the  purpose  of  showing  a  ground  for  oelief  in  the  mind  of  the 
slayer  tnat  an  attempt  made  upon  him  was  dangerous  and  felonious. 
Hence,  as  a  proper  ground  for  the  introduction  of  such  testimony, 
an  attack  must  iirst  be  shown,  the  natuit;  of  which,  to^^ther  with 
the  known  violent  and  dangerous  character  of  the  assailing  party, 
is  sufficient  ground  for  belief  in  the  mind  of  the  defendant  at  the 
the  time  that  the  attack  is  felonious.     lb. 

18.  Where  a  great  number  of  instructions  are  given,  the  most  of 
them  dependent  to  some  extent  on  each  other,  where  they  are  full 
and  fair  to  the  defendant,  and  stating  the  law  correctly,  this  court 
will  not  review  them,  or  any  part  of  them,  upon  a  vague  and  gen- 
eral charge  of  error.     lb. 

14.  Where  all  the  evidence  fairly  supports  the  verdict  it  will  not 
be  disturbed.    lb. 

15.  If  the  justness,  soundness  or  fairness  of  a  verdict  has  been  im- 
paired or  in  any  way  vitiated  by  the  use  of  liquors  by  the  jury,  such 
verdict  should  oe  set  aside.  But  if  no  such  consequences  be  shown  or 
are  fairly  inferable,  the  verdict  should  not  be  disturbed.  In  such 
case  the  real  question  is,  has  the  party  to  be  affected  by  the  verdict 
been  prejudiced  by  the  conduct  or  misconduct  of  the  jury?    lb. 

16.  Where  a  jury  were  allowed  by  permission  of  the  court,  after 
being  impaneled,  to  attend  a  theatrical  exhibition,  in  charge  of  a 
sworn  officer,  when  they  did  not  separate  or  communicate  with  any 
one  outside  their  own  bodv.  and  it  not  appearing  that  the  jury  were 
thereby  affected  in  the  full  and  impartial  discliarge  of  their  duties 
in  trying  the  case  and  rendering  a  just  and  true  verdict,  ?iM  no 
sufficient  cause  for  setting  the  verdict  aside,    lb. 

17.  Under  the  statutes  of  Colorado,  subsequent  to  1870  and  prior 
to  1881,  in  an  indictment  for  murder,  a  plea  of  ** guilty  in  manner 
and  form  as  charged  in  the  indictment,"  held  to  have  the  same 
effect  as  a  verdict  of  a  jury  in  the  same  form,  and  to  subject  the 
offender  to  punishment  for  the  lower  grade  of  murder.  Garvey  v. 
The  People,  659.  / 

PRACTICE  IN  THE  SUPREME  COURT: 

1.  While  a  writ  of  error  will  only  lie  to  a  final  judgment,  it  never- 
theless brings  up  the  whole  record  for  review;  and  if  there  be 
found  substantial  errors  apparent  upon  the  face  of  it,  operating  to 
the  injurv  of  the  plaintiff  in  error,  the  supreme  court  has  power  to 
correct  them  by  modifying  or  revereing  the  judgment.  Wehle  v. 
Kerbs,  167. 
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2.  In  attachment  the  rulings  of  the  trial  court  upon  an  issue  of 
traverse  are  reviewable  for  either  party  upon  appeal  or  error.    lb, 
8.  That  an  issue  of  traverse  was  disposed  of  after  iudj^ment  upon 
the  debt  may  not  deprive  the  plaintiff  in  error  of  the  right  of  re- 
view ;  the  stJitutory  order  of  proceeding  may  be  reversed.    Ih, 

4.  When  full  opportunity  is  given  to  set  aside  a  default  for  irregu- 
larity, it  must  be  presumed  the  court  below  offered  ample  pro- 
tection to  the  rights  of  the  defendant  under  the  law.  Fiimore  v, 
BiMsen,  171. 

5.  It  is  a  general  rule  that  the  verdict  of  a  jury  or  the  judgment 
of  a  court  will  not  be  disturbed  upon  the  ground  that  such  verdict 
or  judgment  is  not  supported  by  the  evidence,  where  the  bill  of  ex- 
ceptions does  not  purport  to  contain  all  the  evidence ;  but  if  the 
record  shows  specifically  what  is  omitted,  and  a  question  is  pre- 
sented by  the  assignment  of  errors  which  does  not  involve  a  con- 
sideration of  the  omitted  evidence,  the  question  may  be  reviewed. 
Nutter  et  al,  v,  CDonnell  et  aly  258. 

6.  Upon  an  assignment  of  error  based  ui>on  alleged  insufficiency 
of  facts  to  support  the  judgment,  there  can  be  no  review  unless  the 
bill  of  exceptions  contains  all  the  evidence  upon  which  the  question 
depended  in  the  court  below.    Harkinson  v.  Di^  P.  A,  Co.  et  aZ.,  269. 

7.  Errors,  under  the  rules  of  this  court,  must  be  separately  al- 
leged and  piarticularl^  specified.    Hanna  v.  Barker,  803. 

8.  Where  a  cause  is  being  tried  in  a  court  having  jurisdiction  of 
the  subject  matter,  and  competent  to  administer  either  legal  or  equi- 
table relief,  an  objection  to  the  jurisdiction  of  the  oourt  may  not  be 
raised  for  the  first  time  in  the  supreme  court  on  appeal  or  writ  of 
error.    Frue  et  aL  v.  Houghton  et  al.,  818. 

9.  Where  the  judgment  of  the  court  below  is  unsupported  bv  evi- 
dence it  will  be  reversed.    Denver,  S,  P.  4r  P.\R.  R,  Co.  v.  Reed,  330. 

10.  The  granting  leave  to  file  an  amended  complaint  and  the  re- 
fusing of  a  continuance  are  matters  involving  the  exercise  of  sound 
judicial  discretion,  and  may  not  be  assigned  for  error  in  the  supreme 
court.     Brown  v,  Nachtrieo,  517. 

11.  Wlien  a  trial  appears  to  have  been  conducted  in  accordance 
with  well  established  legal  principles,  the  judgment  of  the  court 
will  not  be  disturbed,    lb. 

12.  Where  a  cause  is  tried  to  the  court,  and  no  exception  is  taken 
and  allowed  to  the  judgment,  the  supreme  court  will  not  consider 
the  evidence  for  the  purpose  of  determining  its  sufficiency  to  sus- 
tain the  judgment.    Law  v.  Brinker,  555. 

18.  Where  a  bill  of  exceptions  does  not  purport  to  contain  all  tlie 
testimony,  the  supreme  court  is  precluded  from  reviewing  the 
judgment  upon  the  evidence.    lb, 

14.  Where  the  evidence  fails  to  support  the  verdict  the  judgment 
will  be  reversed.  The  London  Consolidated  M.,  M,<S:  S.  Co.  v.  Find- 
lay,  571. 

15.  When  an  instruction  is  based  upon  evidence  not  properly  pre- 
served in  the  record  by  a  bill  of  exceptions,  this  court  cannot 
assume  there  was  testimony  to  warrant  the  instruction ;  and  when 
it  appears  that  such  instruction  was  prejudicial  to  the  party  assign- 
ing error  thereon,  the  judgment  will  be  reversed.    lb. 

16.  As  a  general  rule,  whatever  objections  are  raised  which  go  to 
the  issues  made  by  the  parties  in  the  cause,  are  to  be  made  before 
the  issues  are  settled  and  joined.     Learned  v.  Tritch  et  al.,  579. 

17.  Rehearings  are  allowed,  as  a  rule,  only  upon  the  presentation 
of  some  new  matter  or  point  essential  or  pertinent  to  the  decision, 
and  which  was  not  presented  or  considered  in  the  hearing  and  de- 
cision of  the  case  upon  its  determination.    Parks  v,  WUooXy  600. 
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18.  In  a  trial  to  the  court  without  the  intervention  of  a  jury,  an 
exception  to  the  judgment  below  must  be  reversed  to  enable  the  su- 
preme court  to  review  the  judgment  on  the  evidence.  Exceptions 
reserved  to  the  rulings  of  the  court  during  the  progress  of  the  trial 
may  be  considered  on  error  assigned.  Breen  v,  Richardaon  et  aL, 
605. 

See  APPEALS,  2,  6. 

PRINCIPAL  AND  AGENT: 

1.  It  is  the  duty  of  a  principal,  if  he  does  not  acquiesce  in  the  un- 
authorized act  of  his  agent,  to  repudiate  it.  If  he  fail  to  do  so 
within  a  reasonable  time  after  notice,  the  jury  may  draw  an  in- 
ference of  ratification.     Breed  v.  First  National  BanJc,  235. 

2.  It  seems  that  the  appropriation  of  money,  and  the  fact  that 
the  use  of  it  was  advantageous  to  the  party  to  be  charged,  are  cir- 
cumstances of  some  weight  respecting  the  question  of  ratiification. 
lb, 

3.  As  a  general  rule,  the  authority  of  an  agent  to  borrow  money 
on  behalf  of  his  principal,  and  convey  or  pledge  its  property  as 
security  therefor,  must  be  expressly  conferred  by  general  or  special 
power ;  but  there  are  cases  when  such  power  may  be  fairly  im- 
plied, as  when  it  comes  fairly  within  the  general  scope  of  the 
authority  or  duty  of  the  corporation,  or  its  agent  in  its  exercise. 
Spangler  v.  Butterfleld^  850. 

4.  In  the  absence  of  charter  restrictions,  the  power  of  a  corponr 
tion  to  make  contracts  is  usually  measured  bv  the  general  objects 
and  purposes  of  the  incorporation,  and  it  is  always  presumed  that 
any  proper  contract  may  be  made  whose  scope  ana  tendency  are 
manifestly  to  further  the  desi^  and  purpose  of  .its  creation.  The 
same  rule  may  be  applied  in  give  a  cases  to  general  agents  of  such 
corporations.    lb. 

PRIOR  APPROPRIATION: 

1.  The  right  to  water  in  this  country  by  priority  of  appropriation 
is  entitled  to  protection  as  well  afti'  >;il<M.it  to  a  third  party  of  tho 
land  over  which  the  natural  streuui  ilows.  as  when  such  land  is 
part  of  the  public  domain ;  and  it  is  immaterial  whether  or  not  it 
he  mentioned  in  the  patent  and  expressly  excluded  from  the  ^^rant. 
The  riglit  itself,  and  the  obligation  to  protect  it,  existed  prior  to 
legislation  on  the  subject  of  irrigation.  Coffin  et  aL  v.  Left  Hamd 
Ditch  Co.,  443. 

2.  In  the  absence  of  express  statutes  to  the  contrary,  the  first  ap- 
propriator  of  water  from  the  natural  stream  for  a  bleneficial  pur- 
pose has,  with  the  qualifications  contained  in  the  constitution,  a 
prior  riglit  thereto,  to  the  extent  of  such  appropriation.    lb. 

3.  The  right  to  water  acouired  by  prior  appropriation  is  not  in 
an^  way  dependent  upon  the  lociu  of  its  application  to  the  bene- 
ficial use  designed,    lb. 

See  WATER  RIGHTS,  4,  5. 

PROHIBITION  — WRIT  OF: 

1.  The  object  of  the  writ  of  prohibition  is  to  restrain  subordinate 
judicial  tribunals  from  exceeding  their  jurisdiction.  l%e  I^ple  ex 
reL  Dougan  v.  District  Court  of  Lake  Co.^  534. 

2.  Where  a  city  council,  not  oeing  a  judicial  body,  were  proceed- 
ing to  investigate  the  official  conduct  of  their  solicitor  for  the  pur- 
pose of  removing  him  from  office,  the  power  so  to  do  having  been 
vested  in  them  by  statute,  Jield,  that  the  district  court  had  no  juris- 
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PROHIBITION  —  WRIT  OF  —  C(nitinuecL 

diction  to  control  the  action  of  tlie  council  bj  the  writ  of  prohibi- 
tion ;  also,  that  the  disobedience  of  the  order  by  the  council  was 
not  a  contempt  for  which  they  could  be  arrested  and  punished, 
when  the  want  of  jurisdiction  affirmatively  appeared  in  the  peti- 
tion upon  which  the  writ  issued.    lb, 

PROMISE: 

1.  Benefit  to  a  promisor  is  not  essential  to  a  valid  consideration. 
Dyer  et  aL  v,  McPhee,  174. 

2.  If  a  benefit  accrues  to  him  who  makes  a  promise,  or  if  any 
loss  or  disadvantage  accrues  to  him  to  whom  it  is  made,  and 
accrues  at  the  request  or  on  the  motion  of  the  promisor,  although 
without  benefit  to  the  latter,  the  consideration  in  either  case  is 
sufficient  to  sustain  an  action.    lb. 

PROMISSORY  NOTES: 

1.  Where  it  appeared  from  the  whole  transaction  that  there  was 
no  intention  upon  the  part  of  the  maker  of  an  instrument  (purport- 
ing to  be  a  promissory  note  with  a  power  of  attorney  attached  to 
confess  judgment)  to  adopt  a  printed  seal  appearing  therein  oppo- 
site his  signature,  held,  that  the  instrument  was  not  a  specialty. 
Buckingham  v.  Orr,  587. 

2.  Part  payments  of  principal  or  interest  on  a  promissory  note 
without  any  accompanying  declarations  or  circumstances  limiting 
their  efft^ct,  whether  made  before  or  after  the  bar  of  the  statute  of 
limitations  has  attached,  are  acknowledgments  of  the  obligations, 
from  which,  in  actions  upon  simple  contracts,  the  law  infers  a  new 
promise  to  piay  the  old  debt.  The  new  contract  created  thereby  is 
the  foundation  of  the  action.    Jb. 

8.  Formerlv  the  suit  was  always  brought  on  the  old  contract ;  de- 
fendant pleaded  the  statute,  and  plaintiff  replied  the  new  promise. 
But  the  better  practice  now  is  to  declare  upon  the  new  promise  in 
the  first  instance.    lb. 

4.  There  is  no  statute  in  Colorado  on  the  subject  of  usury,  and 
parties  may  contract  for  any  rate  of  interest  they  choose,  provided 
such  interest  bo  intendtxl  as  rom]^)ensation  for  the  n-"^  of  tho  money, 
and  u  u  as  a  penalty  for  its  iion-puyment  wlien  dnv.     lb. 

6.  The  rate  of  interest  specified  in  a  promissory  note,  to  be  paid 
after  maturity,  is  prima  jaoie  the  measure  of  damages  to  be  re- 
covered,   lb, 

QucBret  per  Helm,  J.  Does  the  new  promise  implied  by  part 
payment  revive  the  terms  of  the  old  contract  ?    lb. 

6.  In  an  action  by  an  indorsee  against  A.  and  B.  as  copartners 
upon  certain  promissory  notes  executed  by  A.  in  the  name  and  as 
the  obligations  of  A.  and  B.,  the  answers  denying  such  partnership 
and  the  authority  of  A.  to  make  the  notes,  alleging  notice  td  the 
indorsee,  and  the  evidence  being  in  support  of  such  defense,  fields 
that  the  verdict  should  not  be  disturbed.  TJie  Bank  of  LeadvtUe  v, 
AUen  et  cd.,  594. 

QUO  WARRANTO:    See  COUNTY  SEATS,  2. 

RAILROADS: 

1.  Railroad  companies  held  to  be  quasi  public  corporations  and 
agencies,  their  directors  acting  in  the  double  capacity  as  agents  for 
the  companies  and  as  trustees  for  the  pui)lic.  When  the  public  in- 
terests are  brought  in  conflict  with  the  private  interests  of  the  com- 
pany, or  of  private  individuals  with  whom  such  companies  deal, 
such  private  interests  must  yield  to  ttiose  of  the  public*  The  Pueblo 
<fe  A.  V,  R.  B,  Co,  V,  Taylor  et  al„  1. 
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St.  Tliu  public  has  a  right  to  say  th&t  euch  companies  shall  not  be 
permitted  to  make  any  contract  which  would  prevent  them  frona 
accomuiixlntiiig  the  public,  wboa  entitled  to  it,  in  the  matter  of 
transportation  and  travel.    lb. 

3.  Aa  railroad  companies  bare  made  their  checks  evidpnce  in  re- 
gard to  the  delivery  of  ba^age,  the  posBeesion  o(  such  check  is 
evidence  against  the  company  of  the  receipt  of  the  bi^gage.  The 
Denver.  S.  P.  <&  P.  R.  R.  Co.  v.  RoberU.  333. 

4.  Section  a  (General  Lawa  1877,  p.  850)  lixea  the  liability  of  rail- 
road compiinics  for  stock  killed  b;  their  engines  and  cars,  and  sec- 
tion D  was  deftigned  to  regulate  the  proceedings  under  the  acL  The 
failure  of  the  owner  of  stock  killed  to  have  the  value  appraised 
before  bringing  suit,  is  proper  subject  matter  of  plea  in  abate- 
ment.    Tlie  Aldtiaon,  T.  A  S.  F.  R.  R.  Co.  v.  Lujan,  B38. 

RATIFICATION: 

1.  It  is  the  duty  of  a  principal,  if  he  does  not  acquiesce  in  the 
unauthorized  act  of  his  ngeut,  to  repudiate  it.  If  he  fail  to  do  so 
within  a  reasonable  time  after  notice,  the  Jury  may  draw  an  infer- 
ence of  ratiUcation.     Breed  v.  Firal  Nulional  Bmik,  235, 

3.  It  seems  tliat  the  appropriation  of  money,  and  the  fact  that 
the  use  of  it  was  advantageous  to  the  party  to  be  charged,  are  cir- 
cumstancea  of  some  weight  respecting  the  question  of  ratification. 

RECORD: 

1,  That  which  is  apparent  to  the  court,  and  appears  from  a  ueoes- 
sary  implication  out  of  the  record,  may  be  regarded  the  same  as  if 
ezpreBsly  recited.    Abeyta  et  (d.  v.  Lynch,  40. 

REDEMPTION:    See  DEED  OF  TRUST.  4. 

REFEREE: 

1.  The  rule  that  a  decree  or  Judgment  will  not  be  disturbed  nn- 
less  msJiifestly  against  the  we^ht  of  evidence,  does  not  obtain 
when  the  testimony  is  taken  before  a  referee.  In  .such  case  this 
court  will  examine  the  entire  record  witli  a  view  tu  a  just  deter- 
minatioD.    Mdler  et  al.  v.  Taylor  et  al.,  41. 

See  EQUITY  PRACTICE,  2. 

EEHEARING: 

1.  Behearings  are  allowed,  as  a  nile,  only  upon  the  presentation 
of  some  new  matter  or  point  essential  or  pertinent  to  the  ilecision, 
and  which  was  not  presented  or  considered  in  the  hearing  and  de- 
cision of  the  case  upon  its  deteriuioation.    Park*  v.  Wilcox,  SUO. 

RELIEF:    See  DAMAGES. 

RELOCATION:    See  LOCATION,  6-15. 

REMEDIAL  STATUTES: 

1.  The  objection  to  retrospective  statutes  does  not  appl}r  to 
remedial  statutes  which  may  be  of  a  retrospective  nature,  provido'I 
they  do  not  impair  contracts  or  disturb  vested  rights,  but  goonlv 
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BENTS: 

1.  If  default  be  made  in  the  parment  of  unsecured  purchase 
money  on  sale  of  real  estate,  and  the  grantor  obtain  a  decree 
awarding  him  a  vendor^s  lien  on  the  premises  sold,  with  right  of 
possession  until  payment  of  such  purchase  money,  held^  that  no 
rent  accrues  against  the  vendor  for  retention  of  the  premises  dur- 
ing said  default  of  payment,  although  a  deed  of  the  premises  was 
delivered  the  purchaser  prior  to  his  default.     Wcnrel  v,  Smithj  141. 

3.  The  claim  for  such  rents  having  been  interposed  as  payment 
of  purchase  money  in  the  action  for  the  vendor's  lien,  cannot  after- 
wards be  interposed  as  a  counterclaim  in  an  action  for  the  recovery 
of  the  purchase  money.    lb 

See  INTEREST,  1. 

REPEAL: 

1.  The  law  in  force  at  the  time  a  larceny  was  committed  having 
been  repealed  without  any  saving  clause,  a  subsequent  presentment, 
trial,  conviction  and  sentence,  held  to  be  without  authority  of  law 
and  void.    Hirschburg  v.  The  People,  145. 

2.  The  fact  that  the  legislature  substituted  for  the  repealed  sec- 
tion substantially  a  similar  provision  can  make  no  difference.  If 
the  repeal  is  effected  by  express  and  positive  words,  the  only  ques- 
tion 'is  the  effect  of  the  repeal.    lb, 

REPLEVIN: 

1.  In  an  'action  under  the  code  to  recover  possession  of  personal 
property,  the  complaint  must  allege  ownership,  either  general  or 
sp3cial,  otherwise  the  complaint  will  be  bad  on  demurrer.  Baker 
V.  Cordioell  199. 

2.  Special  property  in  goods  may,  under  the  code,  enable  a  party 
to  sue  in  his  own  name  as  in  replevin  or  trover.  Where  the  entire 
property  is  in  the  consignor,  he  is  the  proper  party  to  sue ;  where  the 
entire  property  is  in  the  consignee,  tne  latter  sues;  when  both  are 
interested,  one  as  general,  the  other  as  a  special  owner,  either  may 
sue.  A  recovery  in  such  action,  properly  instituted^  will  be  a  bar  to 
any  subsequent  action  against  the  same  defendant  at  the  suit  of 
another  partv  having  either  a  general  or  special  propertv  in  the 
goods.     The  Denver,  S,  P.  <fe  P.  JR.  E,  Co.  v.  Frame,  383. 

RES  GEST^:    See  EVIDENCE,  17. 

RESULTING  TRUST: 

1.  When  land  is  purchased  for  which  one  party  pays  the  consider- 
ation, and  another  takes  the  title  to  himself,  a  resulting  trust  imme- 
diately arises  in  favor  of  the  party  paying  the  C/Onsideration,  and  the 
otlier  party  becomes  his  trustee.  And  when  one  party  furnishes 
part  of  the  purchase  money,  the  trust  in  like  manner  results  pro 
lanto, 

2.  Parol  evidence  is  admissible  to  show  such  trust.  LipsG&mb  et 
at.  V,  Nichols  et  a/.,  390. 

REVENUE  LAWS:    See  TAXATION,  8. 

RULES  OF  COURT: 

1.  A  rule  of  court  cannot  supersede  a  statute.  The  statute  requires 
that  written  notice  of  all  motions  in  all  cases  be  given,  except 
those  made  during  the  progress  of  the  trial,  and  includes  a  notice 
of  a  motion  to  dismiss  a  cause  pending  for  trial.    The  statute  im- 

glies  not  only  that  a  separate  notice  shall  be  given  of  such  motion, 
ut  contemplates  actual  and  not  constructive  service.    Cates  et  a2. 
V.  Mack,  401. 

2.  There  is  no  analogv  between  rule  18  of  the  district  court  of 
Arapahoe  county  and  rule  26  of  this  court.    lb. 
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2.  Tlie  public  has  a  right  to  say  that  such  companies  shall  not  be 
permittea  to  make  any  contract  which  would  prevent  them  from 
accouiiiiodating  the  public,  when  entitled  to  it,  in  the  matter  of 
transportation  and  travel.    lb. 

3.  As  railroad  companies  have  made  their  checks  evidence  in  re- 
gard to  the  delivery  of  baggage,  the  possession  of  such  check  is 
evidence  against  the  company  of  the  receipt  of  the  baggage.  Hie 
Denver,  S.  P.  &  P.  R,  R,  Co.  v.  Roberts.  333. 

4.  Section  2  (General  Laws  1877,  p.  850)  fixes  the  liability  of  rail- 
road com{>anies  for  stock  killed  by  their  engines  and  cars,  and  sec- 
tion 3  was  divsigned  to  regulate  the  proceedings  under  the  act.  The 
failure  of  the  owner  of  stock  killed  to  have  the  value  appraised 
before  bringing  suit,  is  proper  subject  matter  of  plea  in  abate- 
ment.    TJie  Atchison,  T.dbS.F.R.R.  Co,  v.  Lujan,  838. 

RATIFICATION: 

1.  It  is  the  duty  of  a  principal,  if  he  does  not  acquiesce  in  the 
unauthorized  act  of  his  agent,  to  repudiate  it.  If  he  fail  to  do  so 
within  a  reasonable  time  after  notice,  the  jury  may  draw  an  infer- 
ence of  ratification.     Breed  v.  First  National  Bank,  235. 

2.  It  seems  that  the  appropriation  of  money,  and  the  fact  that 
the  use  of  it  was  advantai^eous  to  the  party  to  be  charged,  are  cir- 
cumstances of  some  weight  respecting  the  question  of  ratification. 
76. 

RECORD: 

1.  That  which  is  apparent  to  the  court,  and  appears  from  a  neces- 
sary implication  out  of  the  record,  may  be  regai'ded  the  same  as  if 
expressly  recited.    Abeyta  et  al.  v.  Lynch,  40. 

REDEMPTION:    See  DEED  OF  TRUST  4. 

REFEREE: 

1.  The  rule  that  a  decree  or  judgment  will  not  be  disturbed  un- 
less manifestly  against  the  weight  of  evidence,  does  not  obtain 
when  the  testimony  is  taken  before  a  referee.  In  .such  case  this 
court  will  examine  the  entire  record  with  a  view  to  a  just  deter- 
mination.   Miller  et  al,  v.  Taylor  et  oZ.,  41. 

Bee  EQUITY  PRACTICE,  2. 

REHEARING: 

1.  Rehearings  are  allowed,  as  a  rule,  only  upon  the  presentation 
of  some  new  matter  or  point  essential  or  pertinent  to  the  decision, 
and  which  was  not  presented  or  considered  in  the  hearing  and  de- 
cision of  the  case  upon  its  determination.    Parks  v.  Wilcox,  600. 

RELIEF:    See  DAMAGES. 

RELOCATION:    See  LOCATION,  6-15. 

REMEDIAL  STATUTES: 

1.  The  objection  to  retrospective  statutes  does  not  apply  to 
remediaJ  statutes  which  may  to  of  a  retrospective  nature,  provided 
they  do  not  impair  contracts  or  disturb  vested  rights,  but  go  on  I  v 
to  confirm  existmg  rights  and  in  furtherance  of  the  remedy.  Fisher 
V,  Hervey,  16. 
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RENTS: 

1.  If  default  be  made  in  the  parment  of  nnsecured  purchase 
money  on  sale  of  real  estate,  ana  the  grantor  obtain  a  decree 
awarding  him  a  vendor^s  lien  on  the  premises  sold,  with  right  of 
possession  until  payment  of  such  purchase  money,  Jield,  that  no 
rent  accrues  against  the  vendor  for  retention  of  the  premises  dur- 
ing said  default  of  payment,  although  a  deed  of  the  premises  was 
delivered  the  purchaser  prior  to  his  default.     Worrel  v.  Smith,  141. 

3.  The  claim  for  such  rents  having  been  interi)08ed  as  payment 
of  purchase  money  in  the  action  for  the  vendor*s  lien,  cannot  after- 
wards be  interposed  as  a  counterclaim  in  an  action  for  the  recovery 
of  the  purchase  money.    lb 

See  INTEREST,  1. 

REPEAL: 

1.  The  law  in  force  at  the  time  a  larceny  was  committed  having 
been  repealed  without  any  saving  clause,  a  subsequent  presentment, 
trial,  conviction  and  sentence,  held  to  be  without  authority  of  law 
and  void.    Hirschburg  v.  The  People,  145. 

2.  The  fact  that  the  legislature  substituted  for  the  repealed  sec- 
tion substantially  a  similar  provision  can  make  no  difference.  If 
the  repeal  is  effected  by  express  and  positive  words,  the  only  ques- 
tion 4s  the  effect  of  the  repeal.    lb. 

REPLEVIN: 

1.  In  an 'action  under  the  code  to  recover  possession  of  personal 
property,  the  complaint  must  allege  ownership,  either  general  or 
special,  otherwise  the  complaint  will  be  bad  on  demurrer.  Baker 
V,  Cordioell  199. 

2.  Special  property  in  goods  may,  under  the  code,  enable  a  party 
to  sue  in  his  own  name  as  in  replevin  or  trover.  Where  the  entire 
propeity  is  in  the  consignor,  he  is  the  proper  party  to  sue ;  where  the 
entire  property  is  in  the  consignee,  the  tatter  sue^;  when  both  are 
interested,  one  as  general,  the  other  as  a  special  owner,  either  may 
sue.  A  recovery  in  such  action,  properly  instituted,  will  be  a  bar  to 
any  subsequent  action  against  tne  same  defendant  at  the  suit  of 
another  pai-tv  having  either  a  general  or  special  propertv  in  the 
goods.     The  Denver,  S.  P.  <Sb  P.  R.  R.  Co.  v.  Frame,  383. 

RES  GESTAE:    See  EVIDENCE,  17. 

RESULTING  TRUST: 

1.  When  land  is  purchased  for  which  one  party  pays  the  consider- 
ation, and  another  takes  the  title  to  himself,  a  resulting  trust  imme- 
diately arises  in  favor  of  the  party  paying  the  C/Onsideration,  and  the 
otlier  party  becomes  his  tiiistee.  And  when  one  party  furnishes 
part  of  the  purchase  money,  the  trust  in  like  manner  results  pro 
tanto. 

2.  Parol  evidence  is  admissible  to  show  such  trust.  Lipscomb  et 
ah  V.  Nichols  et  a/.,  290. 

REVENUE  LAWS:    See  TAXATION,  8. 

RULES  OF  COURT: 

1.  A  rule  of  court  cannot  supersede  a  statute.  The  statute  requires 
that  written  notice  of  all  motions  in  all  cases  be  given,  except 
those  made  during  the  progress  of  the  trial,  and  includes  a  notice 
of  a  motion  to  dismiss  a  cause  pending  for  trial.  The  statute  im- 
plies not  only  that  a  separate  notice  shall  be  given  of  such  motion, 
but  contemplates  actual  and  not  constructive  service.  Catea  et  oL 
V.  Macky  401. 

2.  There  is  no  analogy  between  rule  18  of  the  district  court  of 
Arapahoe  county  and  rule  26  of  this  court    lb. 
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SALE: 

1.  To  invalidate  a  sale  on  the  ^ound  that  the  article  purchased 
was  a  "  gamblinji:  device,**  more  is  re<^uired  than  a  mere  knowledge 
on  the  part  of  the  vendor  that  tlie  article  sold  will  be  put  to  an  il&- 
gal  use  by  the  vendee.     Rose  et  al.  v.  MitcheU,  102. 

2.  Participation  by  the  vendor  must  be  active ;  he  must  do  some- 
thinfc,  though  indirectly,  in  furtherance  of  the  vendee*s  design  to 
violate  the  law.    lb, 

SEAL:    See  PROMISSORY  NOTE,  1. 

SERVICE: 

1.  When  service  by  publication  is  liad  under  the  code,  the  serv- 
ice is  not  complete  until  the  expiration  of  ten  days  after  the  time 

Srescribed  for  publication,  and  the  defendant  in  such  case  has  forty 
ays  in  whicli  to  answer  after  service,  exclusive  of  the  day  of  sum- 
mons.    Conley  r.  Morris,  212. 

2.  The  defendant,  in  case  of  service  of  summons  by  publication, 
has  forty  days  after  service  is  complete  in  which  to  make  defense. 
Skiles  et  al.  v.  Baker  et  al,  295. 

See  PRACTICE,  14. 

SET-OFF: 

1.  The  doctrine  of  set-off  or  counterclaim  does  not  obtain  in  rev- 
enue matters.  Those  entitled  to  receive  funds  raised  by  taxation 
must  present  their  demands  to  the  proper  officer  for  payment.  Jtfbr- 
gan  v.  Pueblo  dt  A,  V.  R.  R,  Co,,  478. 

SPECIFIC  PERFORMANCE: 

1.  That  courts  of  equity  have  jurisdiction  to  decree  specific  per- 
formance of  agreements,  whether  relating  to  real  or  personal  prop- 
erty, is  well  settled;  the  authority  does  not  depend  upon  any 
distinction  between  real  and  pei*sonal  testate,  but  the  ground  of  the 
jurisdiction  is  that  the  party  seeking  equitable  relief  cannot  be 
fully  conipensatecl  by  an  award  of  daniages  at  law.  Frue  et  cd,  v. 
Houghton  et  a/.,  818. 

2.  A  court  of  equity  may  enforce  an  agreement  to  transfer  and 
deliver  shares  of  stock  iu  a  mining  company  where  the  shares  are 
limited,  having  no  fixed  or  marketable  value,  are  not  quoted  in  the 
commercial  repm*ts,  nor  selling  upon  the  stock  boards.    lb, 

8.  The  general  rule  requires  mutualitv  of  obligation  as  well  as 
mutuality  of  remedy  to  authorize  a  specific  performance,  but  a  con- 
ditional or  unilateral  contract  may  come  within  the  exceptions  to 
the  rule;  upon  the  performance  of  the  condition  by  the  promisor, 
the  contract  may  become  mutual,  and  a  decree  cannot  then  be  pre- 
vented by  setting  up  the  original  lack  of  mutuality.    lb, 

STATUTES: 

1.  The  objection  to  retrospective  statutes  does  not  apply  to  re- 
medial statutes  which  may  be  of  a  retrospective  nature,  provided 
they  do  not  impair  contracts  or  disturb  vested  rights,  but  go  only 
to  confirm  existing  rights  and  in  furtherance  of  the  remedy.  Fisher 
V.  Hervey,  16. 

2.  When  the  object  is  plain  and  the  language  unequivocal,  effect 
must  be  given  to  the  law  by  the  courts,  but  burdens  are  never  to  be 
imposed  upon  citizens  upon  vague  or  doubtful  interpretations. 
Stanley  v.  The  Little  Pittsburg  Mining  Co.,  415. 

8.  A  statute  being  explicit  does  not  admit  of  interpretation  be- 
jond  its  express  letter,  and  must  be  administered  as  the  court  finds 
It.    Hause  v.  Rose,  24. 
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STATUTES  —  Continued, 

4.  The  law  in  force  at  the  time  a  larceny  was  committed  having 
been  repealed  without  any  saving  clause,  a  subsequent  present- 
ment, trial,  conviction  Mid  sentence,  held  to  be  without  authority 
of  law  and  void.    Hirachburg  v.  The  People,  145. 

5.  The  fact  that  the  legislature  substituted  for  the  repealed  sec- 
tion substantially  a  similar  provision  can  make  no  difference.  If 
the  repeal  is  effected  by  express  and  positive  words,  the  only  ques- 
tioQ  is  the  effect  of  the  repeal,    lb, 

6.  A  statute  which,  in  providing  compensation  to  be  paid  jurors, 
reads:  **  In  district  and  county  courts,  per  day,  two  dollars  and 
fifty  cents;  attending  inquest  over  dead  body,  to  be  paid  out  of  the 
county  treasury,  two  dollars  and  fifty  cents;  attendmg  before  jus- 
tices of  the  peace,  two  dollars,'*  fixes  the  compensation  to  all  such 
jurors  by  the  day.    Ireland  v.  Commiaeioners,  etc. ,  280. 

7.  The  rule  that  courts  are  bound  to  adopt  the  prior  judicial  con- 
struction given  a  borrowed  statute,  in  the  state  from  which  it  is 
taken,  is  not  inflexible.  When  such  construction  is  clearly  erroneous, 
harsh  and  oppressive,  or  inconsistent  with  the  spirit  and  policy  of 
the  laws  of  tne  state  borrowing  the  statute,  courts  may,  and  fr&- 

?uently  do,  decline  to  follow  it     The  Atchiean,  T.  iSb  S.  F.  R,  R. 
'o.  V.  Farrow,  498. 

STATUTE  OF  FRAUDS: 

1.  Under  the  statute  of  frauds  and  perjuries  of  this  state,  the 
**note  or  memorandum"  i*equired  upon  sale  of  real  estate  must 
show  on  its  face  or  by  reference  to  other  writings,  first,  the  names 
of  the  parties,  vendor  and  vendee;  second,  the  terms  and  condi- 
tions of  the  contract;  third,  the  interest  or  property  affected; 
fourtli,  the  consideration  to  be  i>aid  therefor.  Mlppi^h  v,  Clifford, 
498. 

See  TRUSTS,  4. 

STOCK: 

1.  Section  2  (General  Laws  1877,  p.  850)  fixes  the  liability  of  rail- 
road companies  for  stock  killed  by  their  engines  and  cars,  and 
section  8  was  designed  to  regulate  the  proceedings  under  the  act. 
The  failure  of  the  owner  of  stock  killed  to  have  the  value  appraised 
before  bringing  suit,  is  proper  subject  matter  of  plea  in  abatement. 
The  Atchiaan,  T.  d:  &  F,  R  R,  Co.  v.  Lvjan,  888. 

SUMMONS: 

1.  When  service  by  publication  is  had  under  the  code,  the  service 
is  not  complete  until  tne  expiration  of  ten  days  after  the  time  pre- 
scribed for  publication,  ana  the  defendant  in  such  case  has  forty 
days  in  which  to  answer  after  service,  exclusive  of  the  day  of  sum- 
mons.    Conley  v,  Morris^  212. 

2.  When  the  want  of  summons  upon  a  party  sought  to  be  made 
defendant  affirmatively  appears  by  the  record,  the  jurisdiction  of 
the  court  does  no:  attach.  The  San  Juan,  etc.,  Co.  v.  Finch  et  al., 
214. 

8.  The  defendant,  in  case  of  service  of  summons  by  publication, 
has  forty  days  after  service  is  complete  in  which  to  make  defense. 
Skilea  et  al.  v.  Baker  et  al.,  295. 

4.  When  summons  is  not  issued  within  thirty  days  after  filine 
complaint,  held  that  the  suit  was  properly  dismissed  on  specicd 
appearance  of  defendant  for  the  purpose  of  the  motion.  Coombs  v. 
Parish  etal.,  296. 

5.  Under  the  code  the  summons  must  contain  such  a  statement 
of  the  cause  of  action  as  will  inform  the  defendant  of  the  particular 
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SUMMONS  —  C<mtinued. 

matter  or  transaction  concerning  which  he  ia  called  upon  to  defend. 
Smith  et  oL  V.  Aurich  et  a2.,  888. 

6.  When  the  law  expressly  directs  that  process  shall  be  in  a  speci- 
fied form,  and  issued  in  a  particular  manner,  such  provision  is 
mandatory,  and  a  failure  to  comply  with  the  law  in  that  respect 
will  render  such  process  void.    /&• 

See  PRACTICE,  14. 

SUEVIVTNO  PARTNER: 

1.  It  is  well  settled  that  partnership  real  estate  is  to  be  considered 
as  personalty  for  the  purpose  of  paying  the  firm  debts;  it  is  also 
weU  settled  that  for  such  purpose  the  real  estate,  like  other  personal 
property  of  the  partnership,  must  pass  under  the  control  of  the  sur- 
yivmg  partner,  to  be  by  hmi  disposed  of.  Breen  v.  Richardaon  et 
oL,  605. 

2l  a  surrivmg  partner  may  be  warranted.  In  order  t4>  prevent  the 
sacrifioe  of  the  partnership  real  estate,  in  giving  a  tnxst  deed  there- 
on for  the  purpose  of  securing  a  firm  debt.    lb. 

8.  Where  a  surviving  partner,  in  an  action  against  a  third  party 
by  the  heirs  at  law  of  his  deceased  partner,  testified  to  having 
destroyed  the  articles  of  copartnership  after  his  copartner's  decease, 
no  fraudulent  motive  appearing,  and  the  witness  swearing  that  the 
instrument  was  read  to  him  at  the  time  of  its  execution,  and  that 
he  remembered  the  contents,  hM  competent  to  testify  as  to  its  com- 
tents.    lb, 

TAXATION: 

1.  If  there  is  no  constitutional  restraint  upon  the  power  of  taxa- 
tion, the  legislature  may  authorise  the  whole  or  a  proportion  of  the 
burden  of  an  improvement  to  be  assessed  upon  the  real  estate  ben- 
efited thereby.    PalTiierv.  Way  et  cU.,  \09. 

2.  Under  the  constitution  of  Colorado  there  is  but  one  mode  of 
taxation  provided.  Taxes  levied  under  this  mode  must  be  uniform 
upon  the  same  class  of  subjects  within  the  territorial  limits  of  the 
authority  levying  the  tax,  and  must  be  assessed  upon  all  the  prop- 
erty according  to  its  jut^t  valuation.    lb. 

8.  Section  8,  article  X.  of  the  consticution  prescribes  the  rule,  and 
section  7  authorizes  t)ie  legislature  to  delegate  the  power  of  impos- 
ing taxes  for  corporate  purposes,  subject  to  this  rule,  to  the  sev- 
eral political  sulxli  visions  of  the  state.    lb. 

4  The  taxing  power  does  not  extend,  under  the  constitution  of  this 
state,  to  local  or  special  assessments,  except  imder  the  constitutional 
rule.    lb, 

5.  The  weight  of  authority  is  opposed  to  the  doctrine  that  spe- 
cial benefits  accruing  from  a  public  improvement  can  be  assessed 
against  the  property  benefited,  under  the  power  of  eminent  domain. 

6.  The  improvement  involved  in  this  case  was  merely  the  con- 
struction of  a  sidewalk,  the  grading  to  tie  done  by  the  city,  and  the 
ordinance  under  consideration  required  the  owners  of  lots  abutting 
upon  the  streets  named  therein  to  furnish  and  lay  down  the  nec- 
essary materials.  Held,  under  the  facts,  that  the  ordinance  might 
be  upheld  as  a  police  regulation.    26. 

7.  The  power  of  an  otficer  making  tax  sales  is  purely  statutory. 
A  statutory  power  must  be  exercised  according  to  statutory  direc- 
tions. A  substantial,  and  in  many  cases  a  strict,  compliance  with 
the  provisions  of  the  law,  preparatory  to  and  authorizing  the  sale, 
is  a  condition  of  the  power,  and  essential  to  its  rightful  exercise. 
Chmer  v,  Chaffee,  314. 
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TAXATION  —  Continued. 

8.  It  is  a  settled  rule  in  the  interpretation  of  revenue  laws,  that  in 
cases  of  doubt  or  ambiguity  the  construction  must  be  in  favor  of 
the  public.    lb, 

9.  An  officer  having  no  power  to  sell  land  for  delinquent  taxes  until 
after  a  certain  date,  a  sale  made  prior  to  such  date,  held  to  be  pre- 
mature and  void,  and  the  tax  deed  a  nullity ;  cUso,  that  the  defend- 
ant in  an  action  to  recover  possession  could  not  avail  himself  of 
the  statute  of  limitations  under  such  deed.    lb. 

10.  There  is  no  provision,  constitutional  or  statutory,  which  in 
terms  requires  the  levy  of  a  tax  upon  the  annual  net  proceeds  of 
mines  and  mining  claims  bearing  precious  metals.  Stanley  v.  Little 
Pittsburg  Mining  Co.^  415. 

11.  As  a  rule  the  statute  does  not  require  that  either  a  corporation 
or  one  individual  shall  be  liable  to  taxation  for  personal  property 
owned  at  any  time  during  the  fiscal  year,  but  only  upon  what  was 
owned  on  the  1st  day  of  May.    lb. 

12.  It  is  a  fundamental  rule  that  it  belongs  to  the  legislative  depart- 
ment to  determine  the  persons  and  objects  to  be  taxed,  and  to  pro- 
vide the  necessary  mode  and  provisions  to  make  the  law  effective ; 
also  that  ^reat  caution  is  to  be  exerciaed  in  enacting  a  law  imposing 
taxation,  m  order  to  arrive  at  the  intention  of  the  law-giver,  for  it 
is  the  intention  that  is  to  be  enforced.    lb. 

18.  When  the  object  is  plain  and  the  language  unequivocal,  effect 
must  be  given  to  the  law  by  the  courts,  but  burdens  are  never  to 
be  imposed  upon  citizens  upon  vague  or  doubtf id  interpretations. 
lb. 

14.  The  annual  amount  of  net  proceeds  of  the  mines  are  not  liable, 
under  the  statute,  to  taxation  as  such.    lb. 

See  JUDGMENT,  11, 

TAXES: 

1.  The  acts  of  June  10, 1868  (R.  S.,  p.  184),  and  of  March  9, 1877 
(General  Laws,  p.  114),  require  that  the  taxes  collected  for  the  pur- 
pose of  paving  coupons  and  bonds,  issued  under  the  acts,  be  re- 
mitted to  the  treasurer  of  state,  except  taxes  assessed,  levied  and 
collected,  to  pay  principal  or  interest  on  bonds  issued  prior  to  Feb- 
ruary 1,  1868.  The  county  treasurer  is  not  the  disbursing  officer 
of  this  fund,  and  holders  of  such  coupons  must  apply  to  the  state 
treasurer  for  the  payment  thereof.  Morgan  v.  The  Pueblo  dt  A. 
V.  jB.  R.  Co.,  478. 

2.  The  revenue  law  requires  the  payment  of  taxes  to  be  made  in 
money,  except  that  county  warrants  are  receivable  for  ordinary 
county  taxes,  and  for  any  poor  tax  or  poor-house  tax,  and  road 
warrants  are  receivable  for  road  taxes.    To. 

8.  The  doctrine  of  set-off  or  counterclaim  does  not  obtain  in  rev- 
enue matters.  Those  entitled  to  receive  funds  raised  by  taxation 
must  present  their  demands  to  the  proper  officer  for  payment.    lb. 

4.  Taxes  assessed  and  collected  for  county  purposes  cannot  be  di- 
verted to  other  purposes  than,  those  named  in  the  statute.    lb 

TAX  SALES:    See  TAXATION,  7,  8,  9. 

TENANCY  AT  WILL: 

1.  A  mere  tenancy  at  will  may  be  terminated  at  any  time  by  entry 
of  the  owner  of  the  fee.    Blatchley  et  al  v.  Coles,  849. 

TENDER: 

1.  It  is  held  that  a  tender,  when  made,  is  an  admission  of  an 
amoimt  due  equal  to  the  sum  tendered,  and  that  while  a  verdict  may 

Vol.  VI— 42 
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TENDER  »  Continued. 

be  rendered  for  more  than  tbe  amotmt  tendered,  it  cannot  be  ren- 
dered for  less.  And  thiR,  too^  although  the  tender  be  defective  or 
even  be  offered  in  a  case  where  it  cannot  be  legally  made  or  pleaded, 
and  for  such  reaeons  be  held  unavailing,  to  Bare  ooata.  The  Denver, 
8.P.<tP.ILR.Co.v.  Harpj  49a 

See  NOnCE,  a 

TIME; 

1.  Dedication  is  an  appropriation  of  land  to  some  public  use, 
made  by  the  owner  of  tne  fee,  and  accepted  for  such  use  by  or  on 
behalf  of  the  public.  The  vital  princi^^e  is  the  animus  dedieandi. 
Time,  though  often  a  material  ingredient,  is  not  indispensable ;  if  the 
act  of  dedication  be  unequivocal,  it  may  take  place  immediately. 
Ward  V.  Farwell,  66. 

TITLE  BY  OCCUPANCY: 

1.  Title  by  occupancy  of  land  subject  to  entry  under  the  acts  of 
congress  as  town  sites,  must  be,  under  the  statute  of  Colorado,  held 
to  be  descendible.  Such  possessory  right  has  tbe  status  of  real 
estate.    Filmore  HaL  v.  lUtthman^  190. 

TRIAL: 

1.  The  conduct  of  a  trial,  which  includes  the  order  of  introducing 
evidence,  resto  largely  in  the  discretion  of  the  court,  and  it  is  only 
where  the  discretionary  power  is  grossly  abused  that  it  becomes  a 
oubject  of  review.    Nutter  et  aL  v.  ODonneU  et  aL,  953. 

9.  When  the  plaintiff  below  ezmessly  waived  a  trial  by  jury,  the 
defendant  failing  to  appear,  held,  tfaiat  a  trial  by  the  court  was 
proper  under  section  1^  of  the  code.    Leahy  ei  aJL  v.  Dttnlapf  659. 

TRESPASS: 

1.  In  this  action  for  damages  in  trespass  to  realty,  it  was  hdd, 
under  the  facts  disclosed  by  the  record,  that  the  piaj^^faflP  was 
entitled  to  recover.    Clifford  v.  Jfoacm,  608. 

TROVER: 

1.  Special  property  in  goods  may,  under  the  code,  enable  a  party 
to  sue  in  his  own  name  as  in  replevin  or  trover.  Where  the  entire 
property  is  in  the  consignor,  he  is  the  proper  party  to  sue;  where 
the  entire  property  is  in  the  consignee,  the  latter  sues ;  when  both 
are  interests  J,  one  as  ^neral,  the  other  as  a  spedai  owner,  either 
may  sue.  A  recovery  m  such  action,  properiy  instituted,  will  be  a 
bar  to  any  subsequent  action  against  tne  same  defendant  at  the  suit 
of  another  party  havingeither  a  general  or  special  pro/petty  in  the 
goods.    The  Denver,  S.F.4SbP.R.B.Co.v.  rrame^  889. 

TRUSTEE:    See  TRUSTS. 

TRUSTS: 

1.  When  land  is  purchased  f<Nr  which  one  party  pays  the  consid- 
eration, and  another  takes  the  title  to  himself,  a  resulting  trust  im- 
mediately  arises  in  favor  of  the  party  paying  the  consideration,  and 
the  other  party  becomes  his  trustee.  And  when  one  party  furnishes 
part  of  the  purchase  money,  the  trust  in  like  numner  results  pro 
tanto.  Parol  evidence  is  adJmissible  to  show  such  trust  lApeeomb 
et  aL  V.  Nichols  et  a2.,  990. 

9b  It  is  a  general  rale  that  a  trustee,  while  the  fiduciary  relation 
exists,  cannot  become  the  pnrcihianr  oi  the  trust  estate;  nsr  can  a 
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trustee  become  the  owner  of  a  i>art  of  the  trust  estate  through  a 
compromise  or  settlement  with  his  oeatui  que  trust,  unless  he  can 
vindicate  the  transaction  from  any  shadow  of  suspicion;  and 
the  burden  is  upon  him  to  show  it  was  perfectly  fair  in  every 
respect    Lathrop  v.  PoUard,  424. 

8w  Express  trusts  are  created  by  contract  of  parties.  Implied  or 
resulting  trusts  are  such  as  arise  by  operation  of  law  upon  certain 
acts  of  parties.  Resulting  trusts  may  oe  shown  by  parol.  Learned 
V.  Tritch  et  al,,  482. 

4.  Express  trusts,  being  matters  of  agreement  between  parties, 
must  be  proved  as  contracts.  Where  this  class  of  contracts  relates 
to  lands,  the  statute  of  frauds  requires  that  they  shall  be  manifested 
and  proved  by  writing  und^  the  hand  of  the  party  to  be  thereby 
charged.    lb, 

5.  A  bona  fide  purchaser  of  the  legal  title  from  a  trustee  having 
power  to  eell  and  administer  the  proceeds,  is  not  bound  to  see  to  the 
application  of  the  purchase  money.    lb. 

0.  Equitv,  wliile  it  follows  the  law,  will  never  lose  sight  of  the 
rights  of  all  parties  in  interest  before  it,  and  will  not  administer  a 
trust  piecemeal,    lb, 

VEIN:    See  LOCATION,  12,  15. 

VENDOR  AND  VENDEE:     See  CHATTELS;  SALE. 

1.  Under  the  facts  in  the  case  of  PUmore  et  aL  v,  Reithman,  120, 
held  that  the  vendee  was  properly  allowed  credits  for  expenditures 
necessarily  incurred  in  the  prudent  management  of  the  property. 

2.  Whexe  real  estate  was  sold  to  be  fully  paid  for  by  a  given  date, 
on  which  a  deed  for  the  premises  was  to  oe  given  and  possession 
surrendered.  Jield,  that  the  vendee,  having  made  default  in  payment 
of  the  purchase  money,  is  not  entitled  to  possession  until  full  pay- 
ment be  made  in  accordance  with  the  terms  of  sale.  Worrii  v. 
Smith,  141. 

VENDOR'S  UEN:    See  CONTRACT,  8,  », 

VERDICT: 

1.  Where  the  testimony  in  a  cause  is  conflictmg,  and  the  verdict 
is  not  manifestly  against  the  weight  of  evidence,  the  verdict  will 
not  be  disturbed.    Schleier  v,  Luedeke,  242. 

2.  It  is  a  general  rule  that  the  verdict  of  a  jury  or  the  judgment 
of  a  court  will  not  be  disturbed  upon  the  ground  that  such  verdict 
or  judgment  is  not  supported  by  the  evidence,  where  the  bill  of  ex- 
ceptions does  not  purport  to  contain  all  the  evidence ;  but  if  the 
record  shows  specifically  what  is  omitted,  and  a  question  is  pre- 
sented by  the  assignment  of  errors  which  does  not  involve  a  con- 
sideration of  the  omitted  evidence,  the  question  may  be  reviewed. 
Nutter  et  al,  v,  O'Donnell  et  aL,  253. 

8.  The  credibility  of  witnesses  and  the  weight  of  testimony, 
where  there  is  a  conflict,  being  matters  of  which  the  jury  are  the 
sole  judges,  and  they  being  ri^tly  instructed  in  the  law  applicable 
thereto,  this  court  will  not  disturb  their  verdict.  Smith  et  al,  v. 
Havens,  297. 

4.  The  best  evidence  of  which  a  case  in  its  nature  is  susceptible 
must  be  produced.  When  incompetent  testimony  is  permitted  to 
go  to  a  jury,  which  may  have  influenced  their  verdict,  the  verdict 
will  be  set  aside.    Crane  et  al,  v,  Andrews  et  aL,  853. 

5.  If  there  is  evidence  tending  to  establish  the  plaintiff^s  cause  of 
action,  or  the  defendant's  case,  it  is  wroneous  for  the  court  to  with- 
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draw  the  case  from  the  jaiy  or  direct  a  Terdict,  becaoae  it  is  not 
for  the  court  to  judge  of  the  sufficiency  of  the  evidence.  The 
Lebanon  M.  Co.  of  N.  Y.  v.  The  Consolidated  R.  M,  Co,,  871. 

6.  Where  all  the  evidence  fairly  supports  the  verdict  in  a  crim- 
inal case  it  will  not  be  disturbed.    Jones  v.  The  People,  452. 

7.  If  the  justness,  soundness  or  fairness  of  a  verdict  has  been 
impaired  or  in  any  way  vitiated  by  the  use  of  liquors  by  the  jury, 
such  verdict  should  be  set  aside.  But  if  no  such  consequences  be 
shown  or  are  fairly  inferable,  the  verdict  should  not  be  disturbed. 
In  such  case  the  real  question  is,  has  the  party  to  be  affected  by 
the  verdict  been  prejudiced  by  the  conduct  or  misconduct  of  the 
jury  ?    lb. 

8.  Where  a  jury  were  allowed  by  permission  of  the  court,  after 
being  impaneled,  to  attend  a  theatrical  exhibition,  in  chai^  of  a 
sworn  officer,  when  they  did  not  separate  or  communicate  with 
any  one  outside  their  own  body,  and  it  not  appearing  that  the  juiy 
were  thereby  affected  in  the  full  and  impartial  discharge  of  tlieir 
duties  in  trying  the  case  and  rendering  a  just  and  true  verdict, 
held  no  sufficient  cause  for  setting  the  verdict  aside.    lb. 

WAIVER: 

1.  Objections  for  want  of  notice  of  a  thing  to  be  done,  or  of  a 
tender  when  required  to  be  made,  may  be  waived  if  not  made  be- 
fore suit  brought,  or  bv  the  defendant  placing  his  refusal  to  act 
upon  other  grounds.    Montelius  v.  Atherton^  ^24 

WAREHOUSE  RECEIPTS: 

1.  Outside  of  statutory  provisions,  while  warehouse  receipts  are 
not  technically  negotiable  instruments,  and  the  assignment  of 
them  does  not  ^ve  to  the  assignee  a  better  title  than  his  assignor 
had,  yet  it  is  quite  well  settled  that  the  assignment  of  such  instru- 
ments amounts  to  a  symbolical  delivery  of  the  property  therein 
mentioned,  and  vests  the  assignee  with  the  same  title  to  the  prop- 
erty as  an  actual  delivery  would  have  done.  Spangler  v.  Butter- 
field,  856. 

2.  Upon  assignment  and  delivery  of  a  warehouse  receipt,  after 
notice  to  the  warehouseman,  and  to  hold  for  the  benefit  of  tiie  as- 
signee, and  the  assent  of  the  warehouseman  thereto,  the  title  to 
the  property  vests  in  such  assignee,  with  ri^ht  of  possession 
against  ail  the  world,  excepting  valid  liens  which  have  attached 
prior  to  such  assignment.    lb. 

8.  The  transfer  of  title  and  delivery  of  possession  by  the  issu  - 
ance  of  a  warehouse  receipt  is  said  to  be  more  in  the  nature  of  a 
pledge  than  a  mortgage,  and  that  the  right  to  so  pledge  goods  as  a 
security  for  advances  or  payment  of  a  debt  is  made  to  rest  on  the 
common  law,  and  is  therefore  not  embraced  in  the  statute  relating 
to  the  acknowledgment  and  recording  of  mortgages.    lb. 

WATER  RIGHTS: 

1.  The  right  to  water  in  this  country  by  priority  of  appropriation 
is  entitled  to  protection  as  well  after  patent  to  a  third  party  of  the 
land  over  which  the  natural  stream  flows,  as  when  such  land  is 
part  of  the  public  domain ;  and  it  is  immaterial  whether  or  not  it 
be  mentioned  in  the  patent  and  expressly  excluded  from  the  grant. 
The  right  itself,  and  the  obligation  to  protect  it,  existed  prior  to 
legislation  on  the  subject  of  irrigation.  Coffin  et  cU.  v.  heft  Hand 
Entch  Co.,  443. 

2.  In  the  absence  of  express  statutes  to  the  contranr,  the  first  ap- 
propriator  of  water  from  the  natural  stream  for  a  beneficial  pur- 
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pose  has,  with  the  quaUfications  oontained  in  the  constitution,  a 
prior  right  thereto^  to  the  extent  of  such  appropriation. '  16. 

8.  The  right  to  water  acquired  by  prior  appropriation  is  not  in 
an^  way  dependent  upon  the  locua  of  its  application  to  the  bene- 
ficial use  designed.    Ik, 

4.  The  doctrine  of  priority  ot  right  to  water  by  priority  of  ap- 
propriation thereof  for  a  beneficial  purpose,  with  the  modifications 
declared  by  the  constitution,  is  and  always  has  been  in  force  in 
this  state.  The  locus  of  its  application  does  not  in  any  way  affect 
the  doctrine.    Thomcu  v.  Chitratut  et  oZ.,  530. 

5.  The  true  test  of  appropriation  of  water  is  the  successful  ap- 

Slication  therecrf  to  the  beneficial  use  designed ;  and  the  method  of 
ivertine  or  carrying  the  same,  or  making  such  appUoation,  is  im- 
material,   lb, 

WIDOW: 

1.  Where  under  the  statute  a  widow  renounces  the  will  of  her  de- 
ceased husband,  and  elects  to  take  one-half  of  the  whole  estate  of 
the  deceased,  she  is  entitled  to  such  remaining  moiety  after  the 
discharge  of  the  debts  against  the  estate.    Hanna  v,  Bainer,  150. 

WITNESS: 

1.  The  conduct  of  the  examination  of  witnesses  rests  in  the  sound 
discretion  of  the  nisi  prius  court,  and  that  leading  questions  were 
I>ermitted  to  be  asked  is  not  ground  for  reveiBed.  Law9on  v. 
Glass,  134. 

See  EVIDENCE,  2,  16;  PRACTIGE,  28. 

WRIT  OF  ERROR: 

1.  A  writ  of  error  is,  in  this  state,  the  commencement  of  a  new 
suit     Webster  v.  Oaff  et  oL,  475. 

See  ERROR. 

^VRONG: 

1.  It  is  an  elementary  principle  that  the  law  permits  no  person  to 
profit  by  his  own  wrong,  and  ne  that  prevents  a  thing  being  done 
shall  not  avail  himself  of  the  non-performance  he  has  occasioned. 
MHUr  etaJLv.  Taylor  et  al,,  41. 

2.  It  is  a  general  rule  that  no  one  can  maintain  an  action  for  a 
wrong,  when  he  has  consented  to  the  act  which  occasions  his  loss. 
Montelius  v,  Atherton,  224. 

YEAS  AND  NAYS:    See  ORDINANCE. 
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